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Charles  Pope  Glucose  Company  t.  Timothy  J.  Byrne. 

1,  Questions  op  Fact — Duty  of  tlie  Jury, — In  an  action  for  personal 
injuries,  where  the  evidence  upon  the  question  of  the  plaintifTs  care 
for  his  personal  safety  in  performing  the  work  for  the  defendant  is  con- 
flicting, it  is  the  duty  of  the  jury  to  settle  the  conflict  and  find  from  the 
evidence  what  the  real  fact  is,  and  this  duty  the  court  will  assume  the 
jury  fairly  performed. 

2.  Master  and  Servant— SeZectian  of  Servants  in  the  Same  Branch 
of  Service. — A  servant  is  not  bound  to  investigate  and  ascertain  at  his 
peril  whether  the  common  master  has  used  reasonable  care  in  the  selec- 

.  tion  of  those  employed  in  the  same  branch  of  service,  but  on  the  con- 
trary, the  servant  is  warranted  in  assuming  that  his  employer  has  dis- 
charged his  duty  in  this  respect,  and  until  notice  to  the  contraiy ,  he  can 
act  upon  such  assumption. 

8.  Negligence— Of  a  FeUovyServant—The  Risk  Qualified,  —The  risk 
as  to  the  negligence  of  a  fellow-servant  ia  subject  to  the  qualification 
that  the  master  is  not  knowingly  to  employ  or  retain  incompetent  co- 
servants;  the  extra  hazard  resulting  from  the  master's  failure  to  per- 
form this  duty  to  his  employe  does  not  come  within  the  risk  which  the 
latter  assumes. 

4.  EMPiiOYE's  Risk— Fellou^Servants^—MaeteT^ 9  Duty.— An  em- 
ploye presumably  assumes  the  risks  arising  from  the  careless  or  wrong- 
ful acts  of  fellow-servants,  but  such  assumption  is  subject  to  the  implied 
undertaking  of  the  master  to  use  reasonable  care  in  employing  compe- 
tent and  prudent  co-employes,  and  when  the  master  fails  in  this  rtepect, 
I  the  risks  resulting  from  such  failure  are  extra  hazardous  and  are  not 
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among  th^  risks  an  employ  assumes  as  a  part  of  his  contract,  and 
the  master  can  not  screen  himself  upon  the  ground  that  he  did  not  know 
of  the  incompetency  of  the  servant  whose  negligence  caused  an  injury 
to  his  fellow-servant,  if  he  might  have  known  it  by  the  exercise  of  rea- 
sonable care  and  caution. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Madison  County;  the  Hon.  Benjamin  R.  Bxtrrouqhs, 
Judge,  presiding.  Heard  at  the  February  term,  1895,  of  this  court. 
Affirmed.    Opinion  med  July  1, 1895. 

Travous  &  Wabnock,  attorneys  for  appellant. 
Hadley  &  Burton,  attorneys  for  appellee. 

Me.  Justice  Green  delivered  the  opinion  of  the  Court. 

The  jury  in  this  case  found  defendant  guilty  of  the  negli- 
gence charged  in  the  third  and  fourth  counts  of  the  declar 
ration,  and  assessed  plaintiff's  damages  at  $514.  For  this 
amount  and  costs,  judgment  was  entered,  to  reverse  which 
defendant  took  this  appeal.  In  the  third  count  it  is  averred 
that  defendant  possessed  and  operated  a  factory  w^ith 
machinery  therein,  and  plaintiff  was  employed  by  defendant 
to  do  certain  work  as  a  "  steam  fitter,"  by  putting  in,  meas- 
uring, jointing,  fitting  and  adjusting  certain  steam  pipes  in 
said  factory,  and  it  became  and  was  defendant's  duty  to 
employ  and  furnish  capable,  competent  and  careful  servants 
to  assist  plaintiff  in  performing  the  work.  But  that  defend- 
ant did  not  regjtrd  its  duty  and  negligently  failed  to  employ 
and  furnish  capable,  competent  and  careful  servants  to  assist 
plaintiff  in  said  work  to  be  by  him  and  said  helpers  per- 
formed; on  the  contrary,  employed  and  furnished  as  such 
assistant  and  helper  one  Jesse  Armintraut,  an  inexperienced, 
incapable  and  careless  servant,  a  stranger  to  plaintiff,  wholly 
inexperienced  in  the  work  about  to  be  done,  known  by 
defendant  to  be  such.  By  means  whereof,  plaintiff,  while 
engaged  in  doing  said  work  as  a  steam  fitter  for  defendant, 
with  due  care  and  caution  for  his  own  safety,  through  the 
negligence  of  said  inexperienced,  incapable,  incompetent  and 
careless  servant  was  injured^  a  part  of  his  left  hand  crushed 
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and  a  part  of  his  thumb  tora  oflf  by  a  piece  of  iron  steam 
pipe  then  and  there  in  the  hands  of  said  Armintraut,  being 
carelessly  and  negligently  allowed  to  get  into  the  wheels  of 
certain  machinery  in  said  factory,  and  driven  through  and 
hurled  against  plaintiff's  left  hand,  crushing  it  as  aforesaid. 
It  is  then  averred  plaintiff  necessarily  laid  out  and  expended 
$100  for  medical  services,  suffered  great  pain,  was  sick  and 
disabled,  and  was  hindered  and  prevented  from  attending 
his  duty  and  deprived  of  gains  he  might  have  made  and 
acquired.  The  fourth  count  is  in  substance  like  the  third, 
except  that  the  averments  of  defendant's  knowledge  and 
plaintiff's  lack  of  knowledge  of  the  incompetency  of  the 
helper  are  omitted. 

The  evidence  upon  the  question  of  plaintiff's  care  for  his 
personal  safety,  in  performing  the  work  for  defendant,  was 
conflicting,  and  it  was  the  duty  of  the  jury  to  settle  this  con- 
flict and  find  from  the  evidence  what  the  real  fact  was  in 
this  regard.  This  duty,  we  assume,  they  fairly  performed, 
and  settled  the  question  in  favor  of  plaintiff.  There  was 
sufficient  evidence  to  justify  the  finding  that  plaintiff  did 
exercise  such  care,  and  was  not  injured  by  reason  of  his 
failure  to  perform  this  duty.  But  that  his  injury  resulted 
from  the  negligence  of  the  helper  furnished  by  defend- 
ant while  assisting  plaintiff,  by  carelessly  handling  a  piece 
of  steam  pipe  used  in  measuring,  in  such  a  way  that  it 
struck  against  a  pulley  or  wheel,  and  was  thereby  thrown 
against  and  injured  plaintiff's  hand,  as  charged  in  the  dec- 
laration. It  was  further  shown  by  the  evidence  that 
plaintiff  was  required  to  do  his  work  expeditiously  while  the 
machinery  was  in  motion.  That  he  needed  a  careful  and 
competent  helper  to  assist  him  is  fully  proven,  and  among 
other  things  necessary  for  such  helper  to  know  and  do,  were 
how  to  carefully  handle  the  piece  of  pipe  used  in  measuring, 
and  obey  the  orders  of  plaintiff  in  respect  thereto.  In  this  he 
failed,  and  the  jury  had  the  right  to  infer  from  the  evidence 
such  failure  was  attributable  to  his  incompetency,  want  of 
experience  and  ignorance  of  the  duties  required  of  a  helper. 
He  was  an  ordinary  laborer,  and  known  to  be  such  by  the 
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officers  of  appellant  who  employed  him  to  assist  appellee, 
and  they  knew,  or  by  the  exercise  of  that  care  and  diligence 
required  by  the  law,  might  have  known,  he  was  inexperi- 
enced and  totally  incompetent  to  perform  the  responsible 
duty  assigned  him. 

The  law  applicable  to  the  facts  in  this  case  is  that  appellee 
was  not  bound  to  investigate  and  find  out  at  his  peril  whether 
the  common  master  had  used  reasonable  care  in  the  selec- 
tion of  those  employed  in  the  same  branch  of  service,  but 
on  the  contrary  he  was  warranted  in  assuming  his  employer 
had  discharged  his  duty  in  that  respect,  and  until  notice 
to  the  contrary  was  brought  home  to  him,  he  could  act  upon 
such  assumption. 

The  risk  as  to  the  negligence  of  a  fellow-servant  is  sub- 
ject to  the  qualification  that  the  master  is  not  knowingly  to 
employ  or  retain  incompetent  co-servants.  The  extra  haz- 
ard resulting  from  the  master's  failure  to  perform  this  duty 
to  his  employe,  does  not  come  within  the  risk  the  latter 
assumes,     U.  S.  EoUing  Stock  Co.  v.  Wilder,  116  111.  100. 

In  Consolidated  Coal  Co.  v.  Haenni,  146  111.  623,  citing 
and  approving  this  case  in  116  111.,  it  is  said,  an  employe 
presumably  assumes  the  risks  arising  from  the  careless  or 
wrongful  acts  of  fellow-servants,  but  the  assumption  of 
such  risks,  so  arising,  is  subject  to  the  implied  undertaking 
of  the  master  to  perform  the  duty  imposed  by  law,  to  use 
all  reasonable  care  to  furnish  and  employ  competent  and 
prudent  co-employes,  and  when  the  master  fails  in  the  per- 
formance of  such  duty,  the  risks  resulting  from  such  failure 
are  extra  hazardous,  and  are  not  among  the  risks  the  em- 
ploye assumes  as  a  part  of  his  contract,  and  the  master  can 
not  screen  himself  from  liability  upon  the  ground  he  did 
not  know  of  the  incompetency  of  the  servant  whose  negli- 
gence caused  injury  to  his  fellow-servant,  if  he  might  have 
known  it  by  the  exercise  of  reasonable  care  and  caution.  It 
follows,  then,  that  under  the  facts,  as  the  jury  were  war- 
ranted by  the  evidence  in  finding,  appellant  was  legally  liable 
to  respond  in  damages  for  the  injuries  caused  by  the  negli- 
gence of  his  fellow-servant. 
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We  have  also  carefully  examined  plaintiff's  instructions 
complained  of,  and  find  no  serious  objection  to  them.  They 
state  the  law  correctly  as  applied  to  the  facts,  and  taken  in 
connection  with  the  very  favorable  instructions  given  on  be- 
half of  the  defendant,  we  are  of  opinion  the  jury  were  not 
misled  or  misinformed  as  to  the  law.  We  perceive  no  error 
in  the  ruling  of  the  court  in  admitting  the  evidence  for 
plaintiff  which  was  objected  to,  or  in  refusing  to  admit  the 
evidence  offered  on  behalf  of  defendant.  As  to  the  infirm- 
ity of  the  fourth  count,  in  omitting  the  averments  of  knowl- 
edge by  defendant,  and  want  of  knowledge  by  plaintiff,  of 
Armintraut'8  incompetency,  if  advantage  of  such  omission 
was  desired  to  be  availed  of,  defendant  should  have  abided 
by  its  demurrer,  and  not  have  tendered  an  issue. 

Moreover,  the  third  count  fully  avers  that  which  is  so 
omitted,  and  where  there  is  one  good  count  sustained  by  the 
proof,  the  verdict  will  be  sustained.  In  our  judgment  the 
verdict  was  right  in  view  of  the  law  and  the  evidence,  and 
the  court  did  not  err  in  refusing  to  set  it  aside  and  in  enter- 
ing the  judgment  complained  of. 

The  judgment  is  therefore  affirmed. 


niinois  Central  Bailroad  Company  v.  Adam  Steams. 

1.  FoBFErruRES — Contracts  for  the  Sale  of  Land — Right  to  Recover 
Unpaid  Purchase  Money. — After  a  contract  for  the  sale  of  land  is 
declared  forfeited  by  the  vendor  for  default  in  payment  of  the  purchase 
price  of  the  same  pursuant  to  the  provisions  of  the  contract,  an  action 
will  not  lie  on  behalf  of  the  vendor  to  recover  the  unpaid  purchase 
money. 

2.  Same — How  Proved. — A  forfeiture  may  be  proved  by  a  notice 
from  the  vendor  to  the  vendee,  that  he  will  require  a  strict  performance 
at  the  time  fixed. 

AssampBit,  for  unpaid  installments  on  a  contract  for  the  sale  of  land. 
Error  to  the  Circuit  Court  of  Jackson  County;  the  Hon.  Oliver  A. 
Hakeeb,  Judge,  presiding.  Heard  in  this  court  at  the  February  term, 
1805«    AfQrmed.    Opinion  filed  June  1,  1895. 
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William  H.  Geeen,  attorney  for  plaintiff  in  error. 

Hill  &  Martin,  attorneys  for  defendant  in  error. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court: 
This  was  an  action  in  assumpsit  by  plaintiff  in  error,  to 
recover  from  defendant  in  error  certain  nnpaid  installments 
of  purchase  money  and  interest,  provided  to  be  paid  by  the 
provisions  of  a  contract  between  the  parties,  entered  into 
December  13,  1879,  for  the  purchase  by  defendant  in 
error  of  a  forty  acre  tract  of  land  of  plaintiff  in  error.  The 
installments  averred  to  be  due  and  unpaid,  and  to  recover 
which  this  suit  was  brought,  are  $80  principal  and  $8  inter- 
est, falling  due  December  13,  1880;  $80  principal  and  %i 
interest  falling  due  December  13,  1881,  and  $80  principal 
falling  due  December  13,  1882.  The  following  averment  is 
also  made  in  said  declaration: 

"  And  plaintiff  avers  that  it  was  provided  in  said  contract 
that  in  case  the  said  defendant  should  fail  to  make  the  pay- 
ments aforesaid,  or  any  of  them,  punctually,  and  upon  the 
strict  terms  and  times  above  limited,  and  likewise  to  per- 
form and  complete  all  and  each  of  his  agreements  and  stipu- 
lations aforesaid  strictly  and  literally,  without  any  failure  or 
default,  the  times  of  payment  being  of  the  essence  of  said 
contract,  then  the  said  plaintiff  should  have  the  right  to  de- 
clare said  contract  null  and  void,  and  all  rights  and  interest 
thereby  created  or  then  existing  in  favor  of  said  defendant, 
or  derived  under  said  contract,  should  utterly  cease  and 
determine,  and  the  promises  thereby  contracted  should  re- 
vert to  and  revest  in  said  plaintiff  (without  any  declaration 
of  forfeiture,  or  act  of  re-entry,  or  without  any  other  act 
by  said  plaintiff  to  be  performed,  and  without  any  right  of 
said  defendant  or  reclamation,  or  compensation  for  moneys 
paid  or  improvements  made)  as  absolutely,  fully  and  per- 
fectly as  if  said  contract  had  never  been  made." 
Defendant  pleaded  in  his  defense  this  plea  in  bar : 
"  And  for  a  special  plea  in  this  behalf  as  to  the  said  dec- 
laration herein  filed  this  day,  defendant  says  the  plaintiff 
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should  not  have  its  action  aforesaid,  because,  he  says,  ac- 
cording to  the  terms  of  the  said  contract  in  said  declaration 
mentioned,  the  plaintiff  had  the  right  to  declare  the  con- 
tract forfeited  upon  failure  of  defendant  as  to  the  payments 
of  the  amounts  in  said  count  and  contract  mentioned  and 
set  forth,  which  payments  were,  by  said  contract,  made  of 
the  essence  thereof.  And  defendant  avers  that  he  did  make 
default  in  payment  of  $80,  due  December  13, 1880,  and  sub- 
sequent payments;  that  on,  to  wit,  the  first  day  of  January, 
1886,  plaintiff  notified  defendant  that  if  the  amounts  so  due 
plaintiff  were  not  paid  by  the  25th  day  of  March,  A.  D. 
1886,  the  plaintiff  would  proceed  to  cancel  such  contract, 
and  resume  possession  of  the  premises  in  said  count  de- 
scribed, and  all  improvements,  etc.,  in  accordance  with  the 
terms  of  their  said  contract,  which  notice  is  as  follows : 

*  Illinois  Central  Railroad  Co. 
Chicago,  1st  January,  1886. 
Notice  to  all  persons  interested  : 

All  persons  who  shall  not  have  paid,  on  or  before  25th 
of  March,  1886,  the  amounts  due  from  them  up  to  31st 
December,  1885,  on  the  purchase  of  lands  from  the  Illinois 
Central  R.  R.  Co.,  are  hereby  notified  that  on  said  25th 
March,  1886,  the  company  will  at  once  proceed  to  cancel  all 
contracts  in  respect  of  which  said  amounts  are  due,  and  re- 
sume possession  of  the  land  and  all  improvements  thereon, 
according  to  the  terms  of  the  contract;  further  indulgence 
can  not  be  given. 

P.  Daggy,  Land  Commissioner. 
Approved.    J.  C.  Clark,  President.' 

And  defendant  avers  that  he  did  not  pay  the  sums  in 
plaintiff^s  declaration  mentioned  and  contained  in  the  con- 
tract, by  the  said  25th  day  of  March,  1886,  but  in  accordance 
with  the  said  notice,  defendant  esteemed  and  considered 
said  contract  forfeited  after  said  date,  which  this  defend- 
ant is  ready  to  verify;  therefore  he  prays  judgment,  etc." 

To  this  plea,  plaintiff  interposed  a  general  demurrer, 
which  the  court  overruled,  and  plaintiff,  electing  to  abide  by 
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its  demurrer,  the  coart  entered  judgment  against  it  for 
costs.  It  was  averred  also  in  the  declaration,  defendant 
paid  an  advanced  cash  payment  of  $92  and  one  year's  in- 
terest at  six  per  cent  on  the  residue,  but  it  is  not  averred 
defendant  ever  had  entered  into  the  possession  of  said 
premises. 

The  notice  set  up  in  the  plea,  given  by  the  letter  of  plaint- 
iff, dated  January  1, 1886,  that  if  the  amounts  due  upon  the 
contracts  were  not  paid  on  or  before  March  25,  1886,  it 
would  "  at  once  proceed  to  cancel  all  contracts  in  respect 
of  which  said  amounts  are  due,  and  resume  possession  of 
the  land  and  all  improvements  thereon,  according  to  the 
terms  of  the  contract — further  indulgence  can  not  be  given," 
was  evidence  of  the  termination  of  the  contract  by  plaintiff, 
on  March  25,  1886,  if  the  payments  were  then  unpaid;  and 
that  it  had  availed  itself  of  the  right  of  forfeiture,  and 
thereby  canceled  the  contract,  retaining  the  advanced  pay- 
ment which  had  been  made.  In  Chrisman  v.  Miller,  21  III. 
227,  the  following  notice  was  given  :  "  If  you  do  not  pay 
up  on  or  before  March  1st,  next,  we  shall  declare  same  for- 
feited and  the  land  be  for  sale; "  and  in  the  opinion  it  is 
said :  If  suit  had  been  brought  after  the  time  specified  on 
the  covenants  to  pay  the  money,  the  letter  itself  would  have 
been  sufficient  to  establish  the  defense  that  the  right  of 
forfeiture  had  been  availed  of  and  the  contract  thereby  de- 
stroyed; that  the  letter  was  more  than  a  mere  threat.  Its 
manifest  object  was  to  fix  a  time  at  the  expiration  of  which 
the  non-payment  itself  should  terminate  the  contract.  In 
Steele  v.  Biggs,  22  111.  643,  it  is  held  a  forfeiture  may  be 
provided  by  a  reasonable  notice  of  the  intention  to  do  so, 
if  a  strict  performance  is  not  made.  See  also  Cunningham 
V.  I.  C.  E.  E.  Co.  et  al.,  77  111.  180,  and  authorities  there 
cited. 

We  are  of  opinion,  therefore,  that  the  plea  presented  a  full 
defense,  and  the  demurrer  thereto  was  properly  overruled. 
The  judgment  is  affirmed. 
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Warren  Moore  t.  Emma  Tanormer. 

1.  Possession— 7n  Action  of  TVespcMs.— The  court  states  the  facts 
and  holds  the  possession  of  the  plaintiff  sufficient  to  maintain  the 
action. 

2.  Appellate  Court  Practicb — Ot^ections  to  Be  Made  in  the  Court 
Bdow. — A  suggestion  of  the  insufficiency  of  the  description  in  a  deed 
offered  in  evidence  on  the  trial  of  a  suit  in  the  coiu*t  below,  comes  too 
late  when  made  for  the  first  time  in  the  Appellate  Court. 

Trespass  to  Real  Estate.— -Appeal  from  the  Circuit  Court  of  Schuyler 
^  County;  the  Hon.  Charles  J.  Scofield,  Judge,  presiding.    Heard  in 
this  court  at  the  November  term,  1894.    Affirmed.     Opinion  filed  June 
8,  1895. 

8.  B.  Montgomery  and  David  H.  Glass,  attorneys  for 
appellant. 

L.  A.  Jakman,  attorney  for  appellee. 

Mb.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

Appellee  brought  this  action  before  a  justice  of  the  peace 
under  Sec.  13,  Ch.  79,  of  the  Eevised  Statutes,  for  damages 
for  alleged  injury  to  real  property.  On  appeal,  the  trial 
by  the  court,  without  a  jury,  resulted  in  a  judgment  for 
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plaintiff  for  seventy-five  cents.  Neither  party  submitted 
any  propositions  of  law  to  be  held.  •  The  only  alleged  error 
urged  in  the  argument  for  appellant  is  the  overruling  of 
his  motion  for  a  new  trial  on  the  ground  that  the  finding 
was  contrary  to  the  law  and  the  evidence;  to  which  ruling 
and  the  judgment,  exceptions  were  duly  taken. 

The  parties  respectively  claimed  adjoining  lands,  divided 
by  the  half  section  line,  north  and  south,  of  Sec.  4,  T.  2 
N.,  R.  4  W.,  in  Schuyler  county — appellee  a  one-acre  lot  in 
the  northwest  quarter,  and  appellant  a  larger  tract  in  the 
northeast. 

About  the  year  1882  appellant  built  a  rail  worm  fence  on 
what  he  claims  was  the  true  line  made  bv  a  then  recent 
survey  (but  which  is  disputed)  in  place  of  an  old  one  that 
had  stood  further  east  and  on  his  land.  Appellee  got  her 
deed  in  April,  1890,  while  the  lot  was  vacant  and  unoccupied. 
In  1892  it  was  agreed  that  appellant  should  take  away  the 
old  fence  and  each  would  build  one-half  of  a  new  one. 
Accordingly  he  did  remove  it  in  November  of  that  year,  but 
nothing  was  done  about  rebuilding  until  the  following  May. 
Then  the  question  arose  as  to  the  true  line.  There  was  evi- 
dence tending  to  show,  and  as  we  think,  satisfactorily  show- 
ing, that  neither  appellee  nor  her  husband,  who  acted  for 
her,  claimed  to  know  it,  or  what  was  found  by  any  survey 
to  be  it,  and  that  appellant  at  different  times  stated  to  them* 
and  to  others  that  it  was  indicated  by  a  stone  understood 
to  be  the  half  section  corner  on  the  north  and  two  certain 
corner  stones  of  other  lots  on  a  line  between  it  and  a  stone 
understood  to  mark  the  center  of  the  section,  and  that  the 
new  fence  should  be  built  upon  it,  to  which  she  assented. 

Thereupon  about  the  1st  of  May  she  employed  her  brother 
to  build  her  half  accordingly.  He  had  been  present  at  the 
survey  of  1877,  and  claimed  to  know  the  line  Jis  located  by 
it,  and  that  it  coincided  with  the  one  above  stated.  Pro- 
ceeding to  build,  as  directed,  he  dug  fifteen  holes  and  set 
posts  therein,  throwing  dirt  in  around  them  but  not  tamping 
tightly  at  that  time  because  the  ground  was  wet.  A  late 
survey  by  county  surveyor  Stumm  had  located  the  division 


Third  District — November  Term,  1894.      27 

Moore  v.  Vanormer. 

line  about  four  feet  west  of  this,  and  appellant,  claiming 'it 
corresponded  with  that  of  the  former  survey,  and  of  his 
old  fence,  threw  out  these  posts  and  proceeded  to  build  his 
half  upon  it.  Appellee,  on  the  4th  of  May,  served  him  with 
written  notice  to  build  it  strictly  on  the  half  section  line. 
He  then  went  to  see  Mr.  Vanormer  about  it;  told  him  the 
true  line  was  that  of  four  stones  referred  to,  which  he  then 
marked  on  the  ground,  and  that  he  had  built  his  half.  Yar 
ormer  then  authorized  him  to  go  on  and  build  the  othe. 
half,  using  for  that  purpose  the  posts  that  were  already 
there  on  this  line.    He  did  build  it  and  was  paid  for  it. 

But  the  evidence  seems  to  show  that  he  built  on  the 
Stumm  line  and  not  on  that  of  the  stones.  Appellee  be- 
coming dissatisfied  with  it,  employed  Mr.  Homey,  who  made 
the  survey  in  1877,  to  resurvey  it,  which  he  did  on  the  19th 
of  September,  1893.  And  the  county  surveyor  of  Brown 
count3\  also  at  her  instance,  made  another  on  the  28th  of 
the  same  month.  They  agreed  in  finding  the  Stumm  line 
something  over  four  feet  west  of  the  true  one;  and  there- 
upon, on  the  2d  of  October,  she  brought  this  suit. 

We  are  not  asked  to  reverse  the  judgment  on  the  ground 
that  the  finding  as  to  the  boundary  line  was  not  sufficiently 
supported  by  the  evidence,  but  it  is  claimed  that  appellee 
made  no  proof  either  of  her  title  to  or  possession  of  the 
premises  in  question  at  the  time  of  the  alleged  injury. 

She  made  no  attempt  to  prove  paramount  title  of  rec- 
ord, but  introduced  her  deed,  duly  recorded,  under  which 
she  claimed  the  lot  as  being  bounded  on  the  east  by  the 
half  section  line.  A  suggestion  of  the  insufficiency  of  the 
description  in  it  is  here  made  for  the  first  time.  If  it  is  not 
certain  on  its  face  alone,  it  was  clearly  intended  to  be  so  by 
its  reference  to  another,  presumably  on  record,  which  might 
have  been  produced  to  meet  the  specific  objection.  It  is  too 
late  now  to  urge  it.  Nobody  disputed  her  claim.  Appel- 
lant distinctly  recognized  it  and  her  right  to  a  division  fence. 
The  strip  in  question  was  not  occupied,  improved,  inclosed 
or  used  in  any  manner  by  anybody  claiming  to  own  it  until 
appellant  erected  his  second  west  fence  in  1882,  further 
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west  than  his  first.  When  he  took  that  awav  in  1892  it 
became  again  vacant  and  unoccupied.  He  had  acquired  no 
title  by  limitation,  nor  did  he  make  any  other  claim  to  it 
unless  it  was  in  the  northeast  quarter  of  the  section,  and 
that  question  is  settled  by  the  finding,  for  all  the  purposes 
of  this  suit,  if  appellee  was  the  owner  as  against  him  when 
he  went  on  it  and  threw  out  her  fence  posts.  We  think  she 
was  then  in  actual  possession,  and  claiming  by  deed,  was 
sufficiently  shown  to  be  the  owner  to  maintain  this  action 
against  him  who  was  a  stranger. 
The  judgment  will  therefore  be  affirmed. 


Edward  Macauley  y.  J.  W.  Cunningham, 

1.  Boundary  Lines — Location  of —WTien  a  Question, — The  question 
as  to  which  of  two  boundary  lines  fixed  by  different  surveyors  is  the 
correct  one  is  one  of  fact  to  be  found  from  the  evidence. 

Trespass,  for  cutting  timber.  Appeal  from  the  Circuit  Ckmrt  of  Cal- 
houn County;  the  Hon.  George  W.  Herdman,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1894.  Afiirmed.  Opinion  filed  July 
5,  1895. 

T.  J.  Selby,  attorney  for  appellant. 

Frank  A.  Whiteside,  attorney  for  appellee. 

Mr.   Justice  Pleasants  delivered  the    opinion  of  the 

COUKT. 

This  was  an  action  of  trespass  against  appellant  for  break- 
ing appellee's  close  and  cutting  trees  thereon.  The  issues 
were  found  for  plaintiff,  his  damages  assessed  at  $9,  a  new 
trial  denied  and  judgment  rendered  upon  the  verdict;  from 
which  judgment  this  appeal  is  prosecuted. 

From  the  pleadings  and  proofs  it  appears  to  be  the  com- 
mon case  of  a  disputed  boundary.  The  place  in  controversy 
is  a  narrow  strip  of  timber  land  on  or  along  the  north  part 
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of  the  line  between  the  northeast  and  northwest  quarters  of 
Sec.  29,  T.  13  S.,  R.  1  west,  in  Calhoun  county.  Apj^ellee 
had  the  title  of  record  to  the  west  half  of  the  northeast  quar- 
ter and  appellant  to  the  south  ninety-five  acres  of  the  north- 
west. All,  or  nearly  all,  of  both  had  been  heavily  timbered, 
but  a  portion  of  each  had  been  cleared  and  in  cultivation  by 
its  owner  for  many  years.  The  line  between  them  had 
never  been  determined  by  any  express  agreement  of  the 
-adjoining  proprietors  nor  ascertained  by  any  survey  made 
for  them  jointly,  nor  for  either  upon  notice  to  the  other,  until 
the  year  before  the  alleged  trespass  here  complained  of  was 
committed — which  was  in  the  fall  of  1893.  It  appears  that 
in  1849,  Mr.  Buchanan,  then  the  county  surveyor,  for  appel- 
lant's father,  made  a  survey  for  the  purpose  of  ascertaining 
the  south  ninety-five  acres  of  the  north  west  quarter,  and  soon 
afterward  he  cleared,  inclosed  and  put  in  cultivation  a  field, 
some  fifty  or  sixty  rods  in  width,  north  and  south,  in  the 
southeast  corner  of  the  tract. 

Appellant's  claim  to  the  place  in  controversy,  which  is  a 
considerable  distance  north  of  this  old  field,  is  based  on  that 
survey  and  the  alleged  recognition  by  appellee  and  his  ances- 
tor of  the  line  between  the  quarters  made  by  it.  He  intro- 
duced testimony  tending  to  show  that  the  east  fence  of  this 
field  was  started  on  the  quarter  corner  so  fixed,  and  built 
north,  as  far  as  it  was  built,  on  the  line  blazed  by  Buchanan; 
that  some  fourteen  years  ago  appellee  erected  a  fence  on  the 
east  side  of  that  field  in  place  of  the  old  one,  and  on  the  same 
line,  and  again,  in  1892,  built  a  new  one  clear  through,  from 
the  south  side  to  the  north  side  of  his  land,  substantially  on 
the  same  line.  Appellee  had  no  recollection  of  refencing 
the  east  side  of  appellant's  field,  nor  do  we  perceive  any  rea- 
son for  his  so  doing.  He  denied  that  he  ever  knew  or 
claimed  to  know  where  the  true  line  was,  until  the  last  sur- 
vey was  made  by  Dr.  PuUiara,  the  county  surveyor,  in  1892, 
or  that  before  that  time  he  ever,  in  any  way,  recognized  any 
as  the  true  one.  On  the  contrary,  when  building  his  fence 
in  1892,  he  told  the  man  who  assisted  him  that  he  did  not 
know  it — that  he  believed  it  was  further  west,  but  would 
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have  it  surveyed  soon,  and  would,  probably,  give  him  the  job 
of  cutting  the  timber  to  that  line,  when  so  ascertained,  and 
building  a  pemianent  fence  upon  it;  and  as  to  this  statement 
he  was  fully  corroborated  by  the  man  referred  to,  who  was 
a  witness  for  appellant  on  this  trial.  Appellee  testified  that 
he  had  cleared,  for  pasture,  out  to  the  strip  in  controversy, 
but  not  to  what  he  believed  to  be  the  division  line,  and  built 
the  fence  to  protect  it;  that  it  was  built  in  a  hurry  and  not 
intended  to  be  permanent;  that  it  was  not  on  the  line  of  the 
east  fence  of  the  old  field,  though  near  it;  that  he  did  not 
use  any  part  of  that  fence,  but  built  the  whole  himself, 
wholly  on  his  own  land  and  without  regard  to  the  true  divis- 
ion line. 

It  is  not  pretended  that  prior  to  this  there  was  ever  any 
fence  on  or  along  this  strip.  It  was  wild,  vacant  timber 
land.  Both  of  the  parties  claimed  to  have  cut  upon  it  from 
time  to  time,  as  they  had  occasion,  and  each  denied  that 
he  ever  knew  of  the  other's  doing  so.  All  the  possession, 
therefore,  that  either  ever  had,  was  constructive  only,  and 
extended  only  to  the  true  division  line. 

Soon  after  building  his  fence,  appellee  procured  PuUiam 
to  make  the  survey,  of  which  he  caused  appellant  to  be  noti- 
fied. The  result  of  that  survey  was  to  place  the  south  quar- 
ter corner  between  these  quarters  sixty-three  feet  northwest 
of  the  one  claimed  to  have  been  located  by  Buchanan  in 
18i9.  It  appears  that  Jacob  Wagel  owned  the  north  sixty- 
five  acres  of  the  northwest  quarter,  between  whose  land  and 
that  of  appellee  there  had  been  a  division  fence  ever  since 
1860;  and  that  PuUiam's  line  north  from  the  comer  located 
by  him  ran  straight  to  and  in  the  line  of  that  fence.  It 
also  appears  that  appellee  had  cultivated  land  directly  north 
of  the  strip  in  question. 

Between  the  dates  of  the  two  surveys  mentioned,  three 
others  were  made  touching  this  division  line,  of  which  two 
were  said  to  have  corresponded  very  closely  with  that  of 
Buchanan,  and  the  other  with  that  of  Pulliam.  The  relia- 
bility of  each  is  more  or  less  questioned  by  counsel  on  one 
side  or  the  other.    Dr.  Pulliam  was  the  only  surveyor  pro- 
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daced  as  a  witness.  He  described  his  method  and  gave  his 
reasons  quite  fully  in  support  of  the  accuracy  of  his  work. 
Much  of  the  testimony  of  the  other  witnesses,  on  both  sides, 
however  clear  it  may  have  been  to  the  jury  and  trial  judge, 
as  presented  to  us  is  absolutely  meaningless.  Illustrating 
from  plats,  in  relation  to  points  and  Unes  of  survey,  fencing 
and  occupancy,  they  have  much  to  say  of  "here"  and 
**  there  "  which,  to  us,  indicates  no  "  where."  It  is  seen  that 
Pulliam's  division  line  gives  to  appellee,  oflf  the  east  side  of 
what  appellant  claims,  a  strip  of  three  rods  or  more  in 
width  at  the  south,  and  narrowing  to  the  north.  This 
includes  the  place  where  the  cutting  complained  of  was  done. 
It  also  gives  a  like  strip  off  the  south  side  to  John  Kamp, 
who  has  the  record  title  to  the  north  sixty  acres  of  the  south- 
west quarter.  A  case  like  this,  so  far  as  it  involves  the 
reliability  of  these  surveys  between  him  and  appellant-,  is 
also  before  us  at  this  term,  in  which  the  jury,  as  here,  found 
against  this  appellant.  It  is  the  controlling  question  in  this 
case,  and  a  question  for.  the  jury.  We  notice  that  one  wit- 
ness testified  to  an  admission  by  appellant  that  he  had  cut 
six  or  seven  trees  over  the  line,  and  the  statement  was  not 
contradicted. 

As  to  the  law  applicable  to  the  evidence,  it  appears  that 
the  court  below  refused  five  and  gave  twenty-thr^e  instruc- 
tions as  asked  for  defendant,  not  one  of  which  is  shown  in 
the  abstract.  Under  the  circumstances,  we  do  not  feel 
called  upon  to  review  the  action  of  the  court,  to  discuss  the 
evidence  or  to  interfere  with  the  finding  of  the  jury.  Judg- 
ment affirmed. 


Edward  Hacanley  v.  John  Eamp. 

1.  Trespass  to  Real  Estate— PosacMion  Not  Sufficient  to  Maintain 
the  Action. — A  possession  of  land  claimed  to  be  adverse,  but  shown  by 
the  evidence  not  to  be  continuous,  the  lands  being  vacant  and  unoccu- 
pied for  any  purpose,  ib  not  sufficient  to  support  an  action  of  trespass. 
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Trespass,  to  real  estate.  Appeal  from  the  Circuit  Court  of  Calhoun 
County;  the  Hon.  Georqe  W.  Herdman,  Judge,  presiding.  Heard  in 
tliis  court  at  the  November  term,  1894.  Affirmed.  Opinion  filed  July 
5,  1895. 

T.  J.  Selby,  attorney  for  appellant 
Frank  A.  Whiteside,  attorney  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

This  is  the  companion  case  mentioned  in  the  opinion 
herewith  filed  in  Macauley  v.  Cunningham.  Appellant 
brought  this  action  before  a  justice  of  the  peace  for  alleged 
injury  to  his  real  property.  The  place  in  controversy  here 
is  the  strip  along  the  south  side  of  his  land,  between  the  line 
of  Buchanan's  survey,  as  he  claims,  and  that  of  PuUiam;  and 
tlje  two  cases  are  closely  alike  in  their  general  features. 

James  Cunningham  owned  the  southwest  quarter  of  the 
section  from  1846  until  his  death,  when  it  passed  by  descent 
to  his  sons,  George  and  John,  who  so  divided  it  as  to  give  to 
George  the  north  sixty  acres.  Upon  his  death  it  was  sold 
by  his  administratrix  to  John,  who  sold  it  to  his  mother, 
Mrs.  Ann  Cunningham,  in  18S3,  and  she  conveyed  to  appel- 
lee in  1891.  This  tract,  like  that  of  appellant's  adjoining  it 
on  the  north,  was  heavily  timbered.  The  dispute  about 
the  boundary  line  between  them  arises  upon  the  same  sur- 
veys as  in  the  other  case  and  there  is  a  like  conflict  of  the 
evidence  as  to  actual  possession. 

It  appears  that  about  fourteen  years  ago  one  Ansel  Put- 
ney, then  holding  under  a  lease  from  Cunningham,  having 
cleared  and  put  in  cultivation  a  portion  of  the  sixty  acre 
tract,  erected  a  fence  along  the  north  side,  beginning  some 
six  rods  west  of  its  east  line  and  extending  west  about  one 
hundred  rods;  and  that  George  Cunningham  had  shown  him 
a  line  understood  to  have  been  made  by  one  of  the  surveys 
since  that  of  Buchanan,  and  told  him  "  he  didn't  know  it  was 
correct,  but  didn't  want  him  to  go  beyond  it."  Appellant 
claims  that  this  was  the  true  line  of  division  and  corre- 
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sponded  with  that  of  Buchanan;  that  Putney  put  his  fence 
on  it,  where  it  remained  until  about  the  first  of  April,  1894, 
and  that  appellee  then  moved  it — diflferent  parts  to  different 
distances,  from  six  to  twenty  feet  north,  and  did  the  injury 
here  complained  of. 

Putney  testified  that  he  did  not  intend  it  for  a  division 
fence  nor  to  conform  to  the  line  indicat^ed  to  him  by  Cun- 
ningham. Parts  were  oti  it,  and  others  south  of  it.  He  says 
"  It  was  not  straight — ^you  couldn't  call  it  straight,  but  it  was 
put  there  so  it  suited  my  clearing."  Pulliam  noticed  it 
when  he  surveyed  the  line  in  1892,  and  says  that  at  its 
nearest  point  to  that  line  it  was  20  and  at  its  farthest  126^ 
links  south,  and  "  did  not  run  east  and  west  across  there." 
Appellant  took  no  part  in  or  toward  the  building  of  this 
fence,  and  manifestly  it  was  not  a  division  fence.  He  says 
he  has  had  a  part  of  his  land  on  that  line  under  fence,  and 
cultivated  a  part  of  it  to  the  Putney  fence.  But  he  removed 
his  that  connected  with  Putney's  five  or  six  years  ago, 
since  which  the  strip  in  controversy  has  been  vacant  and 
unoccupied. 

Appellee  succeeded  Putney  as  tenant,  occupying  for  seven 
or  eight  years  before  he  bought  the  land  of  Mrs.  Cunning- 
ham. He  knew  nothing  of  the  previous  surveys  or  where 
the  division  line  was  supposed  to  be,  until  that  of  Pulliam 
was  made  for  him  and  and  J.  W.  Cunningham  the  year  after 
his  purchase.  He  testified  that  some  years  back,  while  he 
was  tenant,  he  asked  appellant  if  he  knew  where  the  line  was, 
and  he  answered  that  he  did  not,  but  "  would  clear  up  to 
the  fence,  because  it  didn't  make  much  difference,  as  he  and 
the  old  lady  were  satisfied,  and  he  would  give  up  the  ground 
if  it  was  not  right."  He  did  remove  his  fences  and  ceased 
to  use  the  ground  long  before  the  acts  for  which  this  suit 
was  brought  were  committed.  It  was  then,  and  so  had  been, 
vacant,  uninclosed  and  unoccupied  for  any  purpose,  so  far 
as  appears,  and  it  had  never  been  otherwise  until  after  Put- 
ney built  his  fence,  probably  in  1880.  Thus  the  proof  fails 
to  show  any  such  actual  and  adverse  posssession  as  would 
support  this  action,  and  we  think  the  jury  were  warranted 
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in  finding  that  no  part  of  the  place  in  controversy  was  in  the 
northwest  quarter  of  the  section ;  so  that  he  could  have  had 
no  constructive  possession. 

It  was  also  made  a  question  whether  appellee  did  in  fact 
remove  the  fence  or  cut  a  tree  or  do  any  other  injury  to 
any  land  north  of  it.  He  testified  that  he  only  cleared  out 
the  fence  row,  took  out  some  old  rails,  put  new  ones  in  and 
reset  the  fence  as  nearly  on  the  same  line  as  was  possible, 
as  to  which  he  was  corroborated  by  two  witnesses. 

None  of  the  instructions  on  either  side  are  shown  in  the 
abstract.  The  case  was  argued  here  on  the  evidence,  with- 
out serious  complaint  of  any  of  the  rulings.  Perceiving  no 
sufficient  reason  for  reversal,  the  judgment  will  be  affirmed. 


Edward  Day  y,  George  Gregory, 

1.  Witnesses — Credibility  of, — The  judgment  of  a  jury  who  see  and 
hear  all  the  witnesses,  as  to  their  comparative  credibility,  the  prepon- 
derance of  the  evidence  and  the  merits  of  the  claims  on  each  side,  should 
be  accepted  as  final,  unless  there  is  material  error  in  the  ruling  of  the 
court. 

2.  Impeachment — Of  Accounts. — In  an  action  founded  upon  an 
alleged  settlement  of  an  account,  it  is  competent  to  impeach  the  account, 
and  any  evidence,  as  for  instance  the  fact  that  the  plaintiff  said  it  would 
be  easy  to  beat  the  defendant  because  he  kept  no  account,  which  in  con- 
nection with  other  circumstances  in  proof  may  tend  to  do  so,  is  com- 
petent. 

3.  Instructions — Abstract  Propositions  of  Late, — It  is  error  to  give 
as  an  instruction  an  abstract  proposition  of  law,  but  when  it  is  based 
upon  an  immaterial  question,  it  is  not  reversible  error. 

Assumpsit,  on  an  account  stated.  Appeal  from  the  Circuit  Court  of 
Bangamon  County;  the  Hon.  James  A.  Creiqhton,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1894.  Affirmed.  Opinion 
filed  June  8,  1895. 

Patton,  Hamilton  &  Patton,  attorneys  for  appellant. 
CoNKLiNG  &  Gbotjt,  attomejs  for  appellee. 
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Mr.  Justice  Plbasai^ts  delivered  the  opinion  of  the 
Court. 

The  parties  respectively  occupied  houses  a  quarter  of  a 
mile  apart  on  the  same  farm,  which  they  rented  and  worked 
together,  halving  the  expenses  and  proceeds.  Appellant  is 
a  nephew  of  appellee.  They  worked  together  on  this  un- 
derstanding two  or  three  years — when  they  began  or  when 
they  quit  was  not  shown.  In  using,  furnishing,  paying  and 
receiving,  they  became  indebted  to  each  other  on  divers 
items.  Appellant  claimed  to  have  kept  an  account,  but  ap- 
pellee never  did  and  appellant  knew  it.  After  several  talks 
about  a  settlement,  appellee  and  his  wife,  on  November  17, 
1892,  went  to  appellant's  house  to  look  with  him  over  their 
matters  and  find  out  how  they  stood.  Appellant's  wife, 
sister  and  brother  were  present.  He  claimed  that  they  then 
and  there  settled  and  agreed  upon  a  balance  against  appellee 
of  $196.94,  which  he  promised  to  pay;  but  as  it  was  not 
paid,  this  action  was  brought  in  assumpsit  on  the  common 
counts  for  that  amount  and  another  item,  making  together 
$208.46.  The  general  issue  was  filed,  and  the  jury  having: 
found  for  the  defendant  and  their  finding  being  sustained 
over  a  motion  to  set  it  aside,  judgment  was  rendered 
against  the  plaintiff  for  costs,  and  he  brings  the  record  here 
for  review. 

Appellant  claims  a  clear  and  large  preponderance  of  evi- 
dence in  his  favor,  but  admits  there  was  some  conflict.  As 
presented  in  the  abstract  it  appears  to  us  to  be  subject  to 
some  criticism  in  itself,  which  may  have  materially  aided 
the  contradiction  by  that  of  the  defendant.  The  book  in- 
troduced as  showing  the  statement  of  the  account  on  which 
the  balance  due  was  said  to  have  been  agreed  on,  was 
admitted  to  have  been  made  up  in  good  part  from  other 
mempranda  after  different  intervals  of  time.  It  contained 
about  eighty  debit  items  and  only  about  twenty  of  credits, 
which  was  perhaps  a  greater  disparity  in  number  than  would 
naturally  be  expected  under  the  circumstances,  and  between 
parties  equally  interested  in  the  business  out  of  which  in 
the  most  part  they  grew,  and  the  balance  was  as  propor- 
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tionately  large  on  the  side  of  the  debits.  The  one  who 
made  it  understood  that  the  other  was  not  keeping  any,  to 
check  it.  The  order,  or  disorder,  in  time,  of  these  entries  is 
illustrated  by  the  first  six  which  ai*e  as  follows : 

"  1891. 

February  17,  2  hogs  at  3.30,  22  pounds  apiece ^14.72 

March  19,  potatoes 11.76 

December  27,  loaned 50 

January  27,  diflPerence  on  H.  Warner's  2  hogs 2.65 

April  26,  due  beefsteak 25 

April  7,  i  paid  Arne  Mavis 30" 

Appellant  offered  explanations,  particular  and  general,  of 
these  irregularities  running  throughout  the  statement,  which 
are  claimed  by  counsel  to  have  been  satisfactory,  but  they 
would  be  apt  to  shake  the  confidence  of  a  jury. 

Again,  appellant^  his  brother  and  his  sister,  alike  testified 
that  a  balance  was  agreed  on,  amounting  to  nearly  $200, 
and  that  appellee  promised  to  pay  it.  But  appellant  stated 
that  the  promise  was  to  pay  it  "  when  he  sold  some  horses;" 
his  brother,  "  when  he  sold  his  steers;"  and  his  sister, 
"  when  he  could.  He  mentioned  no  particular  amount." 
Such  was  the  evidence  upon  which  appellant  mainly  relied. 

Appellee  fully  admitted  that  they  met  to  settle  and  that 
the  parties  named  were  present;  but  testified  that  two  or 
more  books  or  statements  were  produced  (and  appellant's 
sister  testified  that  there  were  two);  that  his  wife  looked 
over  them  (while  appellant  was  absent  for  half  an  hour)  and 
found  that  he  had  been  charged  with  some  items  several 
times,  though  they  don't  appear  on  the  book  introduced, 
and  that  he  told  appellant  he  wouldn't  settle  by  those  books 
or  his  figuring.  He  strongly  asserted  that  he  did  not  settle 
or  agree  on  any  balance  or  promise  to  pay  anything;  that 
he  had  paid  certain  items  charged,  made  other  payments  to 
and  for  appellant  and  let  him  have  property  not  credited, 
and  owed  him  nothing,  but  that  appellant  owed  him.  His 
testimony  also,  as  it  appears  in  the  abstract,  is  subject  to 
criticism.  He  couldn't  give  amounts  or  dates  or  places  or 
circumstances  of  a  number  of  payments  claimed,  which, 
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however,  is  not  very  surprising,  as  he  kept  no  record,  and 
was  contradicted  on  some  points  not  here  mentioned,  as  was 
appellant. 

Without  going  further  into  particulars  it  was  evidently 
a  case  in  which  the  unanimous  judgment  of  twelve  impartial 
men  who  saw  and  heard  all  the  witnesses,  as  to  their  companu 
tive  credibility,  the  preponderance  of  the  evidence  and  the 
merits  of  the  claims  on  each  side,  should  be  accepted  as  final, 
unless  there  was  material  error  in  some  ruling  of  the  court. 

It  is  argued  that  one  item  of  evidence  was  improperly  ad- 
mitted and  was  prejudicial  to  appellant,  vi2L,  that  he  said  to 
three  or  four  of  the  witnesses,  on  different  occasions,  that  it 
would  be  easy  to  beat  appellee  in  a  law  suit  because  he  kept 
no  account;  which  must  have  been  understood  by  the  jury 
as  referring  to  this  suit,  then  begun  or  in  prospect,  because 
no  other  claim  or  account  against  him  was  mentioned, 
though  his  own  was  not  otherwise  indicated,  nor  did  he 
otherwise  intimate  an  intention  to  take  advantage  of  the 
fact  stated. 

His  claim  was  founded  almost  wholly  on  an  alleged  set- 
tlement by  the  account  he  made  out.  It  was  therefore 
competent  to  impeach  the  reliability  of  that  account.  The 
testimony  complained  of,  in  connection  with  other  circum- 
stances in  proo^  may  have  tended  to  do'so,  and  the  abstract 
fails  to  show  that  any  objection  to  its  admission  was  made 
when  it  was  offered.  If  it  had  no  such  tendency,  it  could 
do  no  harm.  But  we  are  inclined  to  think  that  his  knowl- 
edge on  that  subject,  as  admitted  by  him,  was  a  fact  which 
the  jury  might  properly  know  and  weigh,  as  tending  to  show 
opportunity  to  take  advantage,  and  defendant's  confidence 
in  his  integrity  as  a  reason  for  his  own  neglect  to  keep  an 
account. 

The  only  other  point  urged  against  the  judgment  is  that 
in  the  instructions  given  at  the  instance  of  defendant,  the 
court  assumed  the  existence  of  a  partnership  between  the 
parties,  and  upon  that  assumption  told  them  the  law  was 
that  neither  partner  could  maintain  an  action  at  law 
against  the  other  for  any  indebtedness  arising  out  of  that 
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relation^  until  an  accounting  was  had  between  them  of  all 
such  matters,  and  a  balance  agreed  on.  Three  instructions 
to  that  effect,  in  abstract  form,  were  given.  The  first  of 
these  commences  thus:  "  That  an  action  at  law  will  not  lie 
by  one  partner  against  another,"  etc.  Another,  "  That  one 
partner  can  not  maintain  an  action  at  law  against  the  other 
in  relation  to  their  partnership  business,  until,"  etc.  A  third 
was  similar,  and  a  fourth  was  that,  "  Though  the  jury  may 
believe  from  the  evidence  that  an  accounting  was  had  be- 
tween plaintiff  and  defendant  of  partnership  matters  and  a 
balance  was  determined,  yet  if  they  further  believe  from 
the  evidence  that  plaintiff,  by  fraud  or  concealment,  pre- 
vented  a  fair  settlement  of  such  partnership  matters,  or 
fraudulently  and  without  defendant's  knowledge,  charged  de- 
fendant with  improper  sums,  then  the  plaintiff  can  not  main- 
tain an  action  as  to  that  part  of  his  account  arising  from 
partnership  matters." 

Though  th<^se  instructions  state  the  law  correctly,  they 
should  not  have  been  given  in  that  form  if  there  had  been 
any  dispute,  upon  the 'evidence,  as  to  the  existence  of  the 
partnership  relation,  but  the  question  should  have  been  left 
to  the  jury  to  determine  it  from  such  evidence.  We  can  not 
doubt  that  the  court  understood  the  fact  of  partnership  as 
conceded.  We  think  such  an  understanding  was  fully  war- 
ranted. Both  of  the  parties  and  all  the  witnesses  on  each 
side  agreed  in  designating  their  relation  as  that  of  a  partner- 
ship, and  while  they  may  not  have  known  what  is  technically 
required  to  constitute  it,  we  find  nothing  in  the  facts,  as 
stated,  to  show  it  was  not  of  that  character.  And  the  first 
instruction  for  plaintiff,  as  we  think,  also  substantially  con- 
ceded it.  It  declared  upon  the  hypothesis  of  a  settlement, 
balance  found  and  promise  to  pay,  that  the  plaintiff  was 
entitled  to  recover  the  amount  with  interest,  "  and  it  makes 
no  difference  whether  the  items  embraced  in  such  settlement 
were  partnership  or  individual  matters,  or  both." 

Moreover,  as  already  observed,  the  book  introduced  was 
not  evidence  in  itself,  but  only  as  the  statement  by  which 
the  settlement  was  alleged  to  have  been  made;  hence^  had 
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there  been  no  partnership,  the  appellant  would  not  have 
been  entitled  to  recover,  unless  a  settlement  by  it  had  been 
made  and  a  balance  in  his  favor  found,  except  for  such  items 
as  were  independently  proved — which  were  few,  if  any,  and 
as  we  apprehend,  without  stopping  to  ascertain,  those  so 
claimed  do  not  exceed  the  credits  given,  of  which  it  was  evi- 
dence as  against  him.  The  question  of  partnership  was, 
therefore,  not  very  material. 

We  see  no  sufficient  reason  for  its  reversal,  and  the  judg- 
ment will  be  afBrmed. 
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Co.,  for  the  Use,  etc.  '  «^  ^^i 

1.  IssuRAUfCR^Conditions  of.  the  Policy^Promissory  Warranties, — 
A  stipulatioa  in  an  insurance  policy  that  the  assured  shall  take  an  inven- 
tory at  least  once  a  year,  and  shall  keep  books  of  account,  correctly 
detailing  purchases  and  sales  of  stock,  and  that  a  failure  to  observe  such 
conditions  shall  work  a  forfeiture  of  all  claims  under  the  policy,  is  an 
express  promissory  warranty,  and  the  validity  of  the  contract  of  indem- 
nity depends  upon  its  fulfillment  by  the  assured. 

Afisnmimit,  on  an  insurance  policy.  Appeal  from  the  Circuit  Court  of 
Brown  County;  the  Hon.  Jefferson  Orr,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1894.  Reversed  and  remanded. 
Opinion  filed  June  3,  1895. 

E.  A.  Perry,  attorney  for  appellant.  In  all  contracts  of 
insurance,  certain  statements  are  made,  certain  stipulations 
are  entered  into,  and  certain  provisions,  conditions  and  by- 
laws are  introduced  or  referred  to,  in  a  more  or  less  explicit 
manner.  As  a  general  rule,  if  these  statements,  stipula- 
tions, etc.,  are  contained  in,  or  expressly  made  a  part  of  the 
policy,  they  become  warranties,  and  are  so  denominated  in 
the  law  of  insurance.  By  a  warranty  the  insured  stipulates 
for  the  absolute  truth  of  the  statement  made,  and  the 
strict  compliance  with  some  promised  line  of  conduct,  upon 
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penalty  of  forfeiture  of  bis  right  to  recover  in  case  of  loss, 
shoald  the  statement  prove  untrue  or  the  course  of  conduct 
promised  be  unfulfilled.  A  warranty  is  an  agreement  in 
the  nature  of  a  condition  precedent,  and  like  that  must  be 
strictly  complied  with.  May  on  Insurance  (2d  Ed.),  179; 
Ostrander's  Law  of  Fire  Insurance,  316. 

Warranties  are  of  two  kinds:  affirmative,  or  those  which 
allege  the  existence  at  the  time  of  insurance  of  a  particular 
fact,  and  void  the  contract  if  the  allegation  be  untrue;  and 
promissory,  or  those  which  require  that  something  shall  be 
done  or  omitted  after  the  insurance  takes  effect,  and  avoid 
the  contract  if  the  thing  to  be  done  or  omitted  be  not  done 
or  omitted  according  to  the  tenns  of  the  warranty.  May 
on  Insurance  (2d  Ed.),  181;  Stout  v.  City  Fire  Ins.  Co.,  12 
Iowa,  371. 

The  only  question  is,  has  the  warranty  been  kept  ?  There 
is  no  room  for  construction,  no  latitude,  no  equitj''.  If  the 
warranty  be  a  statement  of  facts,  it  must  be  literally  true; 
if  a  stipulation  that  a  certain  act  shall  or  shall  not  be  done, 
it  must  bo  literally  performed.  No  particular  form  of  words 
is  necessary  to  constitute  a  warranty;  any  statement  or 
stipulation  upon  the  literal  truth  or  fulfillment  of  which,  in 
the  intention  of  the  parties,  the  validity  of  the  contract  is 
made  to  depend,  whether,  appearing  as  a  condition  or  war- 
ranty, or  however  otherwise,  amounts  to  a  warranty.  May 
on  Insurance  (2d  Ed.),  180. 

A  warranty  is  part  of  the  contract  and  must  be  exactly 
and  literally  fulfilled.  It  is  in  the  nature  of  a  condition 
precedent,  and  no  inquiry  is  allowed  into  the  materialty  or 
immateriality  of  the  fact  warranted.  Loehner  v.  Home 
Mut.  Ins.  Co.,  17  Mo.  256. 

The  stipulation  of  the  policy  that  "  it  is  expressly  stipu- 
lated that  the  assured  shall  keep  books  of  account  correctly 
detailing  purchases  and  sales  of  said  stock,''  constitutes  an 
express  promissory  warranty  and  must  have  been  literally 
complied  with  in  order  to  entitle  the  assured  to  recover. 
Western  Assur.  Co.  v.  Altheimer  Bros.,  23  Ins.  Law  Journal, 
531;  Wood  on  Insurance,  Sees.  174, 449;  May  on  Insurance, 
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Sees.  156, 157;  Angell  on  Insurance,  140;  Woods  v.  Hart- 
ford Fire  Ins.  Co.,  13  Conn.  533. 

A.  Hedrick  and  R.  E.  Vandeventer,  attorneys  for  ap- 
pellee, contended  that  the  law  does  not  favor  forfeitures,  cit- 
ing Aurora  Fire  Ins.  Co.  v.  Eddy,  55  111.  213;  Germania  Fire 
Ins.  Co.  V.  Frazier,  22  111.  App.  327;  Eockford  Ins.  Co.  v. 
Storig,  31  111.  App.  486.  And  before  a  forfeiture  can  be 
insisted  upon,  it  must  not  only  appear  that  the  policy  or  con- 
tract declares  in  express  terms  that  the  thing  done  or  omit- 
ted is  to  work  a  forfeiture  and  render  the  entire  contract 
null  and  void,  but  the  language  must  be  incapable  of  being 
otherwise  construed,  because  if,  by  a  fair  or  reasonable  con- 
struction of  the  language  employed,  it  may  be  construed  so 
as  to  not  work  a  forfeiture  or  render  the  contract  void,  it 
must  be  so  construed.  Home  Life  Ins.  Co.  v.  Pierce,  75  111. 
426;  Hartford  Ins.  Co.  v.  Walsh,  54  111.  164.  ' 

Policies  of  insurance,  being  mere  contracts,  must  be  con- 
strued by  same  rules  of  law  applicable  to  other  contracts, 
and  the  company  have  adopted  such  language  as  it  deemed 
best  suited  to  convey  its  meaning;  the  same  must  (by 
the  well  known  and  reasonable  rule  of  construction)  be  con- 
strued most  strongly  against  it  and  most  favorably  for  the 
appellee  in  case  of  doubt  or  uncertainty.  Niagara  Fire 
Ins.  Co.  V.  Scammon,  100  111.  645. 

The  provision  under  consideration,  if  enlarged  by  construc- 
tion so  as  to  mean  that  the  policy  would  be  void  if  cash  sales 
were  not  also  kept  account  of  in  the  books  of  appellee,  would 
be  contrary  to  the  cases  of  Germania  Fire  Ins.  Co.  v.  Frazier, 
22  lU.  App.  327;  Home  Life  Ins.  Co.  v.  Pierce,  75  111.  426; 
Hartford  Fire  Ins.  Co.  v.  Walsh,  54  111.  164  and  165.  Liberal 
intendments  and  enlarged  constructions  will  not  be  in- 
dulged in  favor  of  forfeitures.  Aurora  Fire  Ins.  Co.  v. 
Eddy,  45  111.  213;  Rockford  Ins.  Co.  v.  Storig,  31  111,  App.  486. 

They  must  be  strictly  construed.  German  Ins.  Co.  v. 
Miller,  39  111.  App.  633  and   639. 

Conditions  in  policies  printed  in  smallest  type  are  but 
traps  when  attention  is  not  called  to  them.  Eeaper  City 
Ins.  Co.  V.  Jones,  62  111.  460. 
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Mb.  Justice  Bogos  deliyered  the  opinion  of  the  Court. 

The  action  was  assompsit  upon  a  policy  of  insurance 
issued  by  the  appellant  company  to  John  W.  Bates  &  Com- 
pany whereby  a  stock  of  dry  goods,  groceries,  clothing,  etc., 
belonging  to  that  firm  was  insured  against  loss  by  fire  for 
the  term  of  one  year  from  May  17, 1893.  The  property 
insured  was  destroyed  by  fire  December  1, 1893.  A  trial 
before  the  court  and  a  jury  resulted  in  a  verdict  and  judg- 
ment against  the  appellant  company  in  the  sum  of  $1,000, 
to  reverse  which,  this  appeal  was  taken. 

The  policy  contained  the  following  stipulation :  "  It  is 
expressly  stipulated  that  the  insured  shall  take  an  inventory 
at  least  once  a  year,  and  shall  keep  books  of  account  cor- 
rectly detailing  purchases  and  sales  of  their  stock,  and  that 
failure  to  observe  such  conditions  shall  work  a  forfeiture  of 
all  claim  under  the  policy."  It  appeared  in  the  evidence, 
without  dispute,  that  daily  sales  for  cash  and  upon  credit 
were  made  from  the  stock  after  the  policy  was  issued  and 
also  that  the  books  kept  by  the  assured  did  not  contain  a 
detailed  account  of  such  sales.  Sales  made  for  cash  did  not 
appear  upon  the  book.  The  appellant  company  asked  and 
the  court  refused  to  give  the  following  instruction : 

"  If  the  jury  find  from  the  evidence  in  this  case  that  the 
assured  failed  to  keep  a  book  of  account  of  the  sales  for 
both  credit  and  cash,  if  they  sold  for  both  credit  and  cash, 
then  such  failure  worked  a  forfeiture  of  this  policy  and 
they  should  find  for  the  defendant." 

The  stipulation  in  the  policy  hereinbefore  set  out  consti- 
tuted an  express  promissory  warranty  and  expressly  declared 
a  forfeiture  in  case  of  non-compliance.  The  validity  of  the 
contract  of  indemnity  depended  upon  its  fulfillment  by  the 
assured. 

The  effect  of  the  stipulation  was  to  make  void  the  policy 
if  its  requirements  were  not  observed.  11  Amer.  &  Eng. 
Ency.  of  Law,  p.  290,  291,  292;  Biddle  on  Insurance,  Sees. 
557,  566;  Wood  on  Insurance,  Sees.  174,  449;  May  on  Insur- 
ance, Sees.  156, 157,  186;  Pelican  Ins.  Co.  v.  Wilkerson,  53 
Ark.  353.    It  was  error  to  refuse  the  instruction. 

The  judgment  must  be  reversed  and  the  cause  remanded. 
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Germftn  Insuraaee  Co.^  of  Freeport,  IlL^  t.  John  W. 

Bates  &  Co.^  for  Use^  etc. 

1.  iNstJUANCE— Condihona  of  the  Policy. —This  case  follows  the  de- 
cision in  the  case  of  the  Farmers*  Fire  Iiksurance  Company  v.  Bates  & 
Co.,  appellees,  ante. 

Aggampsit,  on  an  insurance  policy.  Appeal  from  the  Circuit  Court 
of  Brown  Coimty;  the  Hon.  Jbffebson  Orr,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1894.  Reversed  and  remanded. 
Opinion  filed  June  8, 1895. 

E.  A.  Peebt,  attorney  for  appellant, 

A  Hedbick  and  R.  E.  Vandbventeb,  attorneys  for  ap- 
pellee. 

Mb.  Justice  Bogos  delivered  the  opinion  of  the  Court. 

The  judgment  below  is  reversed  and  the  cause  remanded 
upon  the  authority  of  the  Farmers'  Fire  Insurance  Com- 
pany V.  same  appellees,  opinion  filed  in  this  court  this  day. 

The  phraseology  of  the  clause  in  the  policy  in  the  case  at 
bar  is  not  literally  the  same  as  in  the  case  cited  as  authority, 
but  the  legal  effect,  as  we  interpret  it,  is  not  different. 


William  Balllnger  et  al.  v.  J.  B.  Bezner,  Use  of  G« 

Martens. 

1.  Chattel  Mortoages— Fir**  and  Second  Mortgagees— Priorities,'— 
Of  two  mortgagees,  where  the  first  fails  to  take  possession  of  the  property 
upon  the  maturity  of  his  debt  within  a  reasonable  time,  the  second 
may  do  so  and  by  so  doing  obtain  a  priority  over  the  first  mortgagee. 

Debt,  on  a  replevin  bond.  Appeal  from  the  Circuit  Court  of  Ford 
County;  the  Hon.  Thomas  F.  Tipton,.  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1894.  Affirmed.  Opinion  filed  June  8, 
1895. 
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Cook  &  Moffktt,  attorneys  for  appellants,  contended  that 
a  purchaser  of  personal  property  from  a  mortgagor,  before 
condition  broken,  takes  it  subject  to  the  mortgage,  and  is, 
and  can  be,  in  no  better  condition  in  relation  thereto  than 
the  mortgagor.  As  against  him  the  mortgagee  is  not  bound 
to  take  possession  upon  the  maturity  of  his  mortgage  debt. 
Between  such  purchaser  and  mortgagee  the  mortgage  is 
valid  and  binding  until  the  mortgage  debt  is  paid;  citing 
Arnold  v.  Stock,  81  111.  407;  Gundy  v.  Biteler,  6  Brad.  510. 

A  person  taking  a  second  mortgage  on  personal  property 
before  the  maturity  of  a  prior  one,  stands,  substantially,  in 
the  same  position  as  a  purchaser,  and  should  be  governed  b}^ 
the  same  principles  as  those  announced  in  Arnold  v.  Stock, 
supra. 

He  can  not  take  advantage  of  the  failure  of  a  first  mort- 
gagee to  take  possession  upon  the  maturity  of  his  mortgage 
debt.  Cunningham  v.  Nelson  Manufacturing  Co.,  17  Brad. 
610. 

This  position  is  sustained  by  Van  Pelt  v.  Knight  et  al., 
19  111.  634;  Farmers  &  Merchants  Bank  v.  Bank  of  Glen 
Elder,  26  Pac.  Kep.  681  (Kan.);  Howard  et  al.  v.  First  Na- 
tional Bank  (Kan.),  24  Id.  983:  Bank  v.  Sprague,  21  N.  J.  Eq. 
(6  Green)  630;  Cassady  v.  Harrolson  (Col.),  29  Pac.  Eep. 
625. 

Williams  &  Capen  and  Cloud  &  Kerb,  attorneys  for  ap- 
pellee, contended  that  the  law  has  been  plainly  settled  that 
a  subsequent  mortgagee  stands  in  the  same  position  as  an}^ 
other  creditor,  citing  Atkins  v.  Byrnes,  71  111.  326;  Sage 
V.  Browning,  61  Id.  217;  Constant  v.  Matteson,  22  Id.  646 
(658-9);  Jones  v.  Noel,  38  111.  App.  374;  139  111.  3'77;  Funk 
V.  Staats,  24  111.  632;  McMahill  v.  Humes,  21  111.  App.  613; 
Lemen  v.  Eobinson,  69  lU.  116. 

The  possession  of  a  mortgagor  is  fraudulent  ^^  8e  against 
a  purchaser  as  well  as  creditors,  except  where  the  purchaser 
is  only  of  the  equity  of  redemption.  Beese  v.  Mitchell,  41 
III.  365. 

It  is  fraud  j?^  se^  as  against  other  creditors,  for  a  mort- 
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gagee  not  to  take  possession  of  the  mortgage  property  as 
soon  after  default  as  he  reasonably  can.  Beed  v.  Evans,  19 
III.  594;  Wooley  v.  Fry,  30  111.  158;  Barbour  v.  White,  37 
111.  164;  Constant  v.  Matteson,  22  111.  558;  Greenbaum  v. 
Wheeler,  90  111.  296;  Funk  v.  Staats,  24  111.  632;  Hanford  v. 
Obrecht,  49  111.  146;  Dunlap  v.  Epler,  88  111.  82;  Jones  v. 
Noel,  38  111.  App.  374;  139  111.  377;  Rhines  v.  Phelps,  3 
Gilm.  465. 


Mb.  Presiding  Justice  Wall  beliyebed  the  opinion  of 
the  coubt. 

This  was  an  action  on  a  replevin  bond.  The  cause  was 
tried  by  the  court,  a  jury  being  waived,  and  the  judgment 
was  for  the  plaintiff. 

The  controversy  was  in  effect  between  two  mortgagees  of 
personal  property.  The  first  mortgagee  failed  to  take  pos- 
session within  a  reasonable  time  after  his  mortgage  matured 
and  the  second  mortgagee  seized  the  property  as  soon  as  his 
mortgage  was  due,  whereupon  the  first  mortgagee  brought 
replevin,  and  having  obtained  possession  thereby,  dismissed 
his  suit  without  trial.  When  sued  upon  the  bond  he  pleaded 
that  the  merits  had  not  been  tried  and  that  he  was  entitled 
to  the  property.  The  question  is  whether  the  failure  of  the 
first  mortgagee  to  take  possession  in  apt  time  enabled  the 
second  mortgagee  to  gain  precedence  by  seizing  the  property 
promptly  upon  the  maturity  of  his  demand. 

In  Constant  v.  Matteson,  22  111.  558,  the  court  say : 
"  Where  there  are  several  mortgages  to  different  persons  on 
the  same  property  and  they  are  all  over  due,  and  the  debtor 
is  holding  possession  contrary  to  the  terms  of  the  mortgages, 
any  one  of  the  mortgagees  may  take  possession  of  the  prop- 
erty by  virtue  of  his  mortgage,  and  by  so  doing  he  acquires 
a  preference  over  the  other  mortgages  similarly  situated 
without  reference  to  the  date  of  his  mortgage. 

Such  creditors  are  in  the  situation  of  several  purchasers  of 
a  chattel  without  receiving  the  possession  where  the  pur- 
chaser who  first  acquires  possession  is  preferred." 

In  Atkins  v.  Byrnes,  71  IlL  326,  the  same  rule  is  laid  down. 
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To  the  same  effect,  gee  Jones  on  Chat.  Mort.,  Sec.  373.  If 
as  between  two  mortgagees  who  have  failed  to  take  posses- 
sion in  proper  time  the  precedence  will  be  given  to  the  one 
who  first  gets  possession,  it  woold  seem  that  if  the  second 
mortgagee  takes  possession  as  soon  as  his  debt  is  due  he 
should  be  preferred  to  the  first  mortgagee  who  has  per- 
mitted the  debtor  to  retain  the  property  for  an  unreasona- 
ble time  after  his  debt  matured. 

We  are  referred,  however,  to  Van  Pelt  v.  Knight,  19  III. 
535,  and  Cunningham  v.  Nelson  Mfg.  Co.,  17  Brad.  510, 
where  it  was  held  that  the  first  mortgagee  gaining  posses- 
sion, though  after  an  unreasonable  delay,  will  hold  as  against 
the  subsequent  mortgagee,  and  we  are  also  referred  to  Ar- 
nold V.  Stack,  81  111.  407,  where  it  was  held  that  a  purchaser 
from  the  mortgagor  before  the  debt  is  due  has  no  better  po- 
sition than  the  mortgagor  and  caif  not  be  heard  to  say  that 
the  mortgagee  has  lost  his  right  by  failing  to  take  posses- 
sion at  maturity. 

It  is  argued  that  a  person  taking  a  second  mortgage  be. 
fore  condition  broken  under  the  first  is  in  the  same  position 
as  a  purchaser  before  condition  broken,  and  that  in  such 
case  the  possession  of  the  mortgagor  is  consistent  with  the 
terms  of  the  mortgage,  and  that  the  continuance  of  such 
possession  after  condition  broken  is  not  fraudulent,  or  in  law 
injurious  to  the  second  mortgagee.  A  man  who  buys  prop- 
erty which  is  mortgaged,  before  the  debt  is  due,  may  be 
presumed  to  buy  subject  to  the  mortgage  debt,  and  for  that 
much  less  than  the  value,  and  to  intend  to  pay  the  debt  as 
a  part  of  the  price;  but  a  creditor  who  merely  takes  a  lien 
can  not  be  presumed  to  so  intend. 

He  may  find  it  to  his  interest  to  remove  the  first  incum- 
brance in  order  to  protect  himself,  but  if  the  first  mortgagee 
fails  to  take  possession  within  a  reasonable  time,  he  may  do 
60  and  obtain  a  priority.  It  becomes  a  contest  between  con- 
flicting liens,  and  the  mortgagees  are  in  the  situation  of 
several  purchasers  where  the  purchaser  who  first  obtains 
possession  is  preferred.  When  the  contestants  are  both  in 
fault  for  not  having  taken  possession,  the  one  first  obtaining 
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it  will  be  preferred  according  to  the  doctrine  announced  in 
Constant  v.  Matteson  and  Atkins  v.  Byrnes,  aupra^  but  accord- 
ing to  the  view  urged  by  appellant,  and  to  some  extent  sus- 
tained by  expressions  to  be  found  in  the  cases  cited,  a  mort- 
gagee who  is  not  in  fault  and  who  acts  promptly  when  his 
debt  matures,  is  not  as  well  situated  as  he  would  be  if  he 
had  waited  until  he,  too,  was  in  fault  by  reason  of  improper 
delay.  In  other  words,  as  between  two  persons  holding 
mortgages  of  different  dates  and  both  in  fault  for  having 
failed  to  take  possession  within  a  reasonable  time,  he  who 
first  gets  possession  will  be  protected;  but  if  one  holding 
the  first  mortgage  fails  to  take  possession  and  is  in  fault 
therefor,  the  second  mortgagee,  who  is  not  in  fault,  can  gain 
nothing  by  taking  possession  when  his  debt  matures.  With- 
out pursuing  the  line  of  discussion  suggested,  we  are  inclined 
to  hold  that  the  second,  mortgagee  will,  in  such  case,  obtain 
precedence,  and  the  ruling  of  the  trial  court  being  consist- 
ent with  this  view,  the  judgment  will  be  affirmed. 


Thomas  J.  Larison  ?•  Sarah  Wolff. 

1.  "DowESi— Setting  Aside  a  Oivcn  Sum  in  Lieu  Thereof, — ^Where  a 
widow  consents  to  a  decree  by  which  a  fund  equal  to  one-third  of  the 
estate  is  set  aside  for  her  use  as  dowress,  she  must  treat  the  fund  as  she 
would  treat  so  much  of  the  real  estate  itself  had  it  been  set  apart  for 
her  use.  If  altered  conditions  have  compelled  a  reduction  of  interest, 
it  is  her  misfortune,  but  she  can  not  encroach  upon  the  principal. 

Proeeedings  in  Dower.— Appeal  from  the  Circuit  Court  of  Logan 
County;  the  Hon.  George  W.  Herdman,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1894.  Reversed  and  remanded.  Opin- 
ion filed  June  8, 1895. 


OscAB  Allen,  attorney  for  appellant. 
Beach  &  Hodnett,  attorneys  for  appellee. 
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Mr.  Pbesidino  Justicb  Wall  deliyebed  the  opinion  of 
THE  Court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  made 
upon  the  application  of  the  appellee  in  reference  to  her  claim 
as  dowress.  The  facts  necessary  to  be  stated  are  that  in 
1886,  one  Gessner  filed  a  bill  for  partition  and  assignment  of 
dower,  to  which  bill  the  appellee,  then  the  widow  of  Dawson 
Frakes,  who  was  a  tenant  in  common  of  part  of  the  real 
estate,  was  a  defendant. 

Pursuant  to  a  decree  of  partition  the  premises  in  which 
the  widow  had  dower  were  sold  by  the  master  for  the  sum 
of  $7,527. 

The  appellant  was  a  purchaser  at  the  sale  to  the  amount 
of  $5,745.  The  sale  having  been  made  free  of  dower,  the 
yearly  value  of  that  interest  was  assessed  by  a  jury  at 
$250.90,  which  was  precisely  ten  per  cent  per  annum  on 
one-third  of  the  purchase  money  of  the  premises  in  which 
she  had  dower,  and  from  the  verdict  of  the  jury  it  appears 
that  such  was  the  basis  on  which  the  assessment  was  made. 

Thereupon  a  decree  was  entered  as  follows : 

"  It  is  ordered  that  said  Sarah  Frakes  have  and  receive 
from  the  estate  of  her  said  husband,  sold  as  aforesaid,  each 
and  every  year  during  her  natural  life,  the  sum  of  $250.90, 
the  same  being  the  yearly  value  of  her  dower  in  said  prem- 
ises as  assessed  by  the  jury  aforesaid.  It  is  further  ordered 
and  decreed  by  the  court  that  the  master  in  chancery  place 
a  sufficient  amount  of  the  proceeds  of  said  sale  (belonging 
to  the  estate  of  said  Dawson  Frakes)  at  interest  at  ten  per 
cent  per  annum  as  fast  as  the  same  shall  be  collected,  as 
shall  be  sufficient  to  realize  said  sum  of  $250.90  annually, 
and  that  he  pay  the  same  to  said  Sarah  Frakes  as  fast  as 
collected,  taking  receipt  for  same.  That  he  loan  it  on  se- 
curity,   *    *    *    and  distribute,    *    *    *    " 

In  pursuance  thereof  the  master  loaned  the  sum  of  $2,509 
at  the  rate  of  ten  per  cent  per  annum.  The  court  approved 
the  reports  of  the  master  showing  the  loan  of  this  money 
and  ordered  the  remainder  of  the  purchase  money  to  be  dis- 
tributed.   Of  the  amount  thus  set  aside  for  the  benefit  of 
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the  dowress  the  appellant  was  assessed  and  under  such  as- 
sessment contributed  the  sura  of  $639.33,  and  to  that  extent 
he  is  interested  in  the  preservation  of  the  principal. 

It  appears  that  the  master  collected  the  interest  reg^ularly 
and  paid  it  over  to  the  widow  until  1879,  a  period  of  some 
ten  years,  when  he  reported  to  the  court  that  the  monej' 
could  no  longer  be  loaned  at  over  eight  per  cent  interest, 
and  the  court  then  made  an  order  that  he  loan  at  that  rate, 
which  was  done,  and  the  interest  was  collected  and  paid  to 
the  widow  accordingly  from  November,  1879,  to  November, 
1892,  a  period  of  thirteen  years.  At  the  May  term,  1894,  a 
petition  was  filed  in  her  behalf  setting  up  in  substance  the 
foregoing  facts  as  to  the  payments  made  to  her,  and  that 
since  November,  1892,  nothing  had  been  paid  to  her;  that 
she  had  assigned  all  her  claim  in  that  behalf  to  her  attor- 
neys as  collateral  security,  etc.;  and  asking  that  she  be  al- 
lowed out  of  the  fund  in  the  master's  hands  a  sum  sulficient 
to  make  up  the  full  $250.90  per  annum  during  the  entire 
period  from  November,  1879,  when  the  rate  of  interest  was 
reduced  to  eight  per  cent. 

On  the  hearing  of  the  application  the  files  and  record  of 
the  cause  were  presented  and  oral  proof  showing  the  pay- 
ments as  alleged  in  the  petition,  and  the  court  made  an 
order  requiring  the  master  to  pay  to  the  attorneys  of  peti- 
tioner, the  sum  of  $1,214.24  out  of  the  first  money  coming 
to  his  hands.  This  sum  includes  $75  for  attorney's  fees  in 
an  action  on  the  bond  of  a  former  master  in  chancery,  who 
had  defaulted. 

The  appeal  questions  the  propriety  of  this  order.  It  is 
insisted  on  behalf  of  the  appellee  that  the  original  order  was 
unconditional  that  the  sum  of  $250.90  should  be  paid  to  the 
widow  annually. 

This  was  the  assessed  annual  value  of  her  dower  as  found 
by  the  jury  upon  the  basis  of  ten  per  cent  per  annum  upon 
one-third  of  the  purchase  money  as  already  noticed,  but 
coupled  with  and  forming  a  part  of  it  was  the  further  order 
of  the  court  by  which  the  payment  of  the  sum  so  assessed  was 
to  be  obtained  from  a  particular  fund  which  was  to  be  loaned 
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by  the  master  at  ten  per  cent  and  the  interest  to  be  paid 
over  to  her,  and  the  master  having  reported  the  loan  of 
$2,509  at  ten  per  cent,  the  court  approving  his  action,  or- 
dered a  distribution  of  the  balance  of  the  moneys  derived 
from  the  sale,  including  the  sum  contributed   by  appellant. 

Now  when  all  the  orders  of  the  court  are  considered  they 
amount  to  the  setting  aside  of  $2,509  (which  was  one-third 
of  the  value  of  the  estate  in  which  the  widow  had  dower) 
for  the  use  of  the  widow,  and  this  was  in  substance  equiva- 
lent to  the  assignment  of  that  much  of  the  estate  for  her 
use.  Had  she  desired,  she  might,  no  doubt,  have  obtained 
an  order  for  the  annual  payment  of  the  $250.90,  without 
conditions  of  any  sort;  but  she  acquiesced  in  the  special 
provision  by  which  her  claim  was  to  be  enforced  in  an  espe- 
cial and  particular  way,  i.  e,^  by  setting  aside  enough 
money  to  produce,  at  ten  per  cent  per  annum,  the  sum  re- 
quired, and  by  subsequent  action,  which  was  approved,  the 
sum  of  $3,509  was  so  invested  and  set  apart  for  her  use.  In 
effect  this  was  to  relieve  the  estate  from  the  paj'^raent  of  the 
annuity  and  to  rely  wholly  upon  the  sum  so  set  aside  for 
that  purpose.  The  widow  accepted  these  provisions  for  her 
benefit  and  presumably  was  content  therewith.  In  view  of 
the  then  situation  the  arrangement  was  doubtless  very  fa- 
vorable to  her.  Had  the  rate  of  interest  in  that  vicinity 
been  maintained  she  would  have  made  no  complaint,  and 
af tei*  the  receipt  of  the  ten  per  cent  for  ten  years  or  more, 
she  acquiesced  in  an  order  made  by  the  court  authorizing 
the  master  to  loan  at  eight.  It  is  to  be  presumed  that  she 
was  content  with  this  change  for  she  made  no  objection  and 
accepted  the  sum  arising  from  the  reduced  rate  for  some 
thirteen  years. 

Having  thus  consented  to  a  decree  by  which  a  certain 
fund,  equivalent  to  the  value  of  one-third  of  the  estate,  was 
set  aside  for  her  use  as  dowress,  she  must  treat  that  fund 
as  she  would  treat  so  much  of  the  real  estate  itself  had  it 
been  set  apart  for  her  use.  She  could  not  have  wasted  or 
sold  such  part  of  the  real  estate  and  could  only  have  en- 
joyed whatever  it  might  produce  either  by  her  jDersonal  oc- 
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cnpation  of  it  or  by  way  of  rents.  So  as  to  this  fund.  If 
altered  conditions  have  compelled  a  reduction  of  interest,  it 
is  her  misfortune,  but  she  can  not  encroach  upon  the  prin- 
cipal. 

It  is  not  competent  by  such  an  order  as  here  made,  after 
such  lapse  of  time,  to  modify  the  original  decree,  nor  is  it 
equitable  to  do  so.  In  our  opinion  the  decree  appealed  from 
is  erroneous.  It  will,  therefore,  be  reversed  and  the  cause 
remanded. 


B.  B.  Miller  t.  Chicago  &  Eastern  Illinois  Bailroad  \  ^  ^^\ 

^  Company.  ^ 

1.  (Condemnation  'Frocerdisqs— Damage  to  Lands  Not  Taken— 
What  18  Not  Included, — By  condemnation  proceedings  the  land  owner  is 
awarded  such  damages  to  his  land  not  taken,  as  necessarily  results  from 
a  proper  construction  of  the  road  and  no  more.  It  is  not  to  be  presumed 
that  a  railroad  company  will,  in  the  construction  of  its  road,  omit  any 
precaution  reasonably  necessary  to  protect  the  land  owner,  but  should  it 
do  so  it  will  be  liable  for  aU  damage  resulting. 

2.  RAn^ROADS — Construction  of  Embankments. — ^The  law  requires 
that  where  an  embankment  is  constructed  across  a  depression  in  land, 
suitable  and  reasonable  openings  shaU  be  made  to.  permit  the  escape  ot 
accumulating  waters,  and  this  condition  is  implied  in  the  assessment  of 
damages  in  condemnation  proceedings  whether  such  suitable  openings 
for  the  purposes  aforesaid  are  shown  upon  the  plans  and  profiles  of  the 
work  or  not. 

Trespass  on  the  Case. — Overflow  of  water.  Appeal  from  the  Cir- 
cuit Court  of  Moultrie  County;  the  Hon.  Ferdinand  Bookwalter, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1894. 
Reversed  and  remanded.    Opinion  filed  June  8,  1895. 

E.  M.  Peadro,  attorney  for  appellant. 

W.  H.  Lyford,  W.  J.  Calhoun  and  H.  M.  Steely,  at- 
torneys for  appellee. 

Mb.  Presiding  Justice  Wall  delivered  tub  opinion  of 
THE  Court. 

The  appellant  brought  this  action  against  the  appellee  to 
recover  for  damages  sustained  by  reason  of  water  having 
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been  backed  over  appellant's  land,  which  was  caused,  as 
alleged,  by  the  embankment  of  the  appellee's  road.  The  case 
was  tried  by  jury,  a  verdict  was  rendered  for  the  appellee, 
and  judgment  was  entered  accordingly.  The  important 
question  in  the  case  arises  upon  the  position  assumed  by  the 
appellee,  that  when  the  right  of  way  was  condemned  over 
appellant's  land,  the  damages  now  claimed  were  included  in 
the  compensation  then  allowed  for  damages  to  land  not 
taken,  which  was  a  specific,  and  the  chief,  item  allowed.  In 
the  condemnation  proceedings  the  company  produced  before 
the  jury  a  profile  showing  the  depressions  of  the  ground, 
the  grade,  and  plan  of  construction  of  the  road  as  the  com- 
pany proposed  to  build  it.  This  exhibit  showed  no  opening 
or  culvert  in  the  embankment  at  the  point  in  question, 
though  it  did  show  such  openings  at  points  further  north  and 
south.  At  this  point  the  ground  was  considerably  de- 
pressed, quite  as  much  so  as  at  other  points  where  openings 
were  marked.  The  appellee  insisted  that  having  built  the 
road  according  to  this  plan  and  profile,  it  was  not  responsi- 
ble for  any  loss  occasioned  to  the  land  owner  by  reason  of 
the  want  of  an  opening  in  the  embankment,  because  it  had 
bought  and  paid  for  the  right  to  build  the  road  in  that  way. 

In  other  words,  the  claim  is  that  the  company  in  such 
case  is  not  chargeable  for  negligence  in  the  construction  of 
the  road,  and  although  good  engineering  and  a  due  regard 
for  the  rights  of  the  land  owner  may  have  required  an 
opening  by  culvert  or  tile  through  the  embankment,  there 
is  no  liability. 

The  Circuit  Court  accepted  this  view  and  so  advised  the 
jury  by  its  instructions,  which  ruling  no  doubt  induced  the 
verdict. 

We  can  not  assent  to  the  proposition. 

By  the  condemnation  proceedings  the  land  owner  was 
awarded  such  damages  to  his  land  not  taken  as  necessarily 
resulted  from  a  proper  construction  of  the  road,  and  no 
more.  It  was  not  to  be  presumed  that  the  company  would, 
in  the  construction  of  the  road,  omit  any  precaution  reason- 
ably necessary  to  protect  the  land  owner. 
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In  short,  the  damages  awarded,  and  all  that  could  be 
awarded,  were  those  unavoidable  damages  which  might 
occur  in  spite  of  a  skillful  and  proper  construction  of  the 
road. 

The  law  requires  that  when  an  embankment  is  laid  across 
a  depression  in  land,  suitable  and  reasonable  openings  shall 
be  made  to  permit  the  escape  of  accumulating  waters,  and 
this  condition  is  implied  in  the  assessment  of  damages. 
Ohio  &  M.  R.  R.  Oo.  v.  Wachter,  123  111.  MO ;  Ohio  &  M. 
R.  R.  Co.  V.  ThUlman,  143  111.  127. 

This  requirement  is  imposed  by  statute,  but  exists  inde- 
pendent of  it.  But  it  is  argued  that  the  appellee  was  re- 
lieved of  this  legal  duty  because  in  its  plans  and  profile  no 
provision  was  made  for  an  opening  at  this  point.  The 
position  is  untenable.  It  does  not  appear  that  the  attention 
of  the  jury  was  called  to  the  fact  that  there  was  to  be  no 
drainage  at  that  point,  or  that  there  was  an  avowal  of  an 
intention  to  make  no  such  provision  for  the  escape  of  sur- 
plus water. 

Whether  the  plans  showed  such  opening  or  not  it  was  to 
be  presumed  that  the  construction  would  be  as  the  law  re- 
quired, and  that  all  drains  reasonably  necessary  would  be 
put  in.  Such  mere  omission  in  the  plan  can  not  operate  as 
a  license  to  construct  the  embankment  in  a  negligent  and 
unskillful  manner.  The  judgment  will  be  reversed  and  the 
cause  remanded* 


W.  D.  Power  t.  Nathan  Smooth  Administrator  of  Cartls 
E.  McGee^  Deceased^  and  Giles  F.  McGee. 

1.  Tlradiso— Debt  upon  an  Appeal  Bond  by  an  Administrator. — 
In  an  action  upon  an  appeal  bond  given  by  an  administrator,  and  condi- 
tioned that  he  should  prosecute  his  appeal  with  effect,  and  pay  in  due 
course  of  administration  whatever  judgment  might  be  rendered  against 
him  as  such  administrator,  it  is  incumbent  upon  the  plaintiff  to  aver 
and  show,  among  other  things,  that  in  the  due  course  of  adibinistration 
there  were  assets  sufficient  to  pay  upon  the  said  judgment,  and  that 
neither  the  administrator  nor  the  surety  upon  his  bond  had  paid  the 
same  or  any  part  thereof. 
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Debt,  on  an  appeal  bond.  Appeal  from  the  Circuit  Court  of  Vermil- 
ion County ;  the  Hon.  Ferdinand  Bookwalter,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1894.  Affirmed.  Opinion 
filed  June  8,  1895.  ^ 

Salmans  &  Draper,  attorneys  for  appellant. 

W.  R.  Lawrence  and  J.  W.  Keesleb,  attorneys  for  ap- 
pellees. 

Mb.  Presiding  Justice  Wall  delivered  the  opinion  of 
the  Court. 

This  was  an  action  of  debt  upon  a  bond  executed  by  the 
appellees  to  the  api^ellant,  conditioned  as  follows : 

"  The  condition  of  this*  obligation  is  such  that  whereas 
said  Power  did,  on  the  29th  day  of  September,  1892,  recover 
a  judgment  against  said  administrator  in  the  sum  of  eight 
hundred  sixty-five  dollars  and  sixty-four  cents  and  costs  of 
suit,  to  be  paid  in  due  course  of  administration,  and  also, 
whereas,  he  has  prayed  and  been  granted  an  appeal  from 
said  judgment :  Now,  if  he  shall  prosecute  said  appeal  with 
effect,  and  pay  in  due  course  of  administration  whatever 
judgment  may  be  rendered  against  him  as  such  administrar 
tor,  then  this  bond  to  be  of  no  effect ;  otherwise  to  remain 
in  full  force." 

The  declaration  averred  that  upon  the  trial  of  the  appeal 
in  the  Circuit  Court  the  plaintiff  recovered  a  judgment  for 
S820  and  costs  of  suit,  "which  the  said  defendant,  Na- 
than Smoot,  as  such  administrator,  was  adjudged  to  pay  in 
due  course  of  administration/'  It  also  averred  that  neither 
the  administrator  nor  the  surety  on  the  bond  had  paid  the 
judgment  or  any  part  of  it,  but  did  not  aver  that  in  due 
course  of  administration  there  would  have  been  anything  to 
pay  upon  the  judgment,  or  that  the  administrator  had  in 
any  respect  failed  to  perform  any  duty  devolving  upon  him 
to  the  detriment  or  injury  of  the  plaintiff  in  that  behalf. 

The  Circuit  Court  sustained  a  demurrer  to  the  declara- 
tion, and  the  plaintiff  electing  to  abide  by  his  pleading, 
judgment  went  against  him.  The  only  question  is  as  to  the 
sufficiency  of  the  declaration. 
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The  condition  of  the  bond  was  not  for  the  payment  of  the 
judgment  absolutely,  but  only  in  due  course  of  administra- 
tion. Necessarily,  unless  in  due  course  of  administration 
there  was  something  to  be  paid  to  the  plaintiff,  or  possibly 
a  neglect  by  the  administrator  duly  to  administer,  there  was 
no  cause  of  action. 

Plaintiff  did  not  so  aver,  but  merely  that  the  judgment 
had  not  been  paid,  which  implied  more  than  was  the  under- 
taking of  the  defendants. 

The  demurrer  was  well  taken,  and  the  judgment  will  be 
affirmed* 


Harry  6.  Bradford  v.  John  C.  Clower. 

1.  Nuncupative  Wills— iVb  Particular  Form  of  Words  Necessary, — 
Any  words  which  express  a  clear  intentioD  to  bequeath  the  estate  to  a 
certam  person  will  be  sufficient  to  pass  the  property.  It  is  not  necessary 
tliat  the  word  "  will "  be  used- 

2,  Same — What  is  a  Sufficient  Attestation.— It  is  not  necessary  for 
the  testator  to  formally  require  any  one  to  witness  or  attest  a  nuncupa- 
tive wilL  So  where,  after  the  testator  had  fully  stated  the  disposition 
to  be  made  of  her  property,  she  raised  her  hands,  addressed  generally 
those  about  her  and  said,  *'  Y  ou  aU  know  now  what  I  want  done;  that  is 
all  I  have  got  to  say,"  it  was  held  that  the  expression  was  in  effect  a 
calling  upon  those  present  to  remember  and  bear  witness  to  the  disposi- 
tion she  was  making  of  her  effects,  and  a  sufficient  attestation  of  the 
wilL 

8-  Triads  by  the  Court — Admission  of  Incompetent  Testimony. — 
Where  a  trial  is  before  the  court  without  a  jury,  the  presumption  is  that  j 

all  incompetent  testimony  was  rejected  from  the  final  consideration,  and  ' 

the  inquiry  on  appeal  is,  was  there  sufficient  competent  testimony  to  j 

support  the  judgment  appealed  from. 

Probate  of  a  nuncupative  wilL  Appeal  from  the  Circuit  Court  of 
Christian  County;  the  Hon.  Robert  B.  SmRLEY,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1894.    Affirmed.    Opinion  i 

filed  June  3,  1895.  | 

Taylor  &  Abrams,  attorneys  for  appellant. 
Frank  P.  Drennan,  attorney  for  appellee. 
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Mb.  Justice  Boggs  delivered  the  opinion  of  the  Coubt. 

A  paper  writing  purporting  to  be  the  nuncupative  will  of 
Nora  Bradford,  deceased^  was  admitted  to  probate  by  the 
order  of  the  County  Court  of  Christian  County. 

A  hearing  in  the  Circuit  Court  upon  appeal  by  the  pres- 
ent appellant  resulted,  upon  a  hearing  before  the  court,  in 
a  like  order  in  that  court.  The  correctness  thereof  is  ques- 
tion^ by  this  appeal. 

It  is  complained  that  the  Circuit  Court  admitted  improper 
testimony. 

We  have  examined  these  complaints  in  connection  with 
the  record,  and  find  no  substantial  objection  to  the  action  of 
the  court. 

If  it  were  otherwise,  as  the  cause  was  heard  by  the  court, 
it  is  to  be  presumed  that  all  incompetent  testimony  was  re- 
jected from  final  consideration. 

Hence,  the  inquiry  is,  was  there  sufficient  competent  tes- 
timony to  support  the  judgment  and  order  appealed  from. 
Appellant  admits  that  the  deceased  (his  wife),  on  the  day 
before  she  died,  gave  some  of  her  property  to  her  sisters,  her 
nieces,  and  to  her  mother  and  to  her  husband  (the  appel- 
lant). 

Counsel,  however,  insist  that  there  is  no  evidence  that 
deceased^  '^  though  she  was  making  a  will,  or  intended  to 
make  a  will,  asked  any  one  to  bear  witness  to  her  will,  or 
used  the  word  "  will,"  or  directed  any  one  to  carry  out  her 
wishes,  but  simply  gave  certain  gifts  to  her  mother,  sisters 
and  their  children." 

Speaking  of  nuncupative  wiHs,  it  was  said  in  Weir  v.  Chi- 
dester,  63  111.  433,  "  Any  words  that  express  a  clear  inten- 
tion to  give  the  estate  to  a  certain  person  will  be  sufficient 
to  pass  the  property.  Nor  is  it  necessary  that  the  testator 
should  call  upon  persons  present  by  name  to  become  wit- 
nesses. Any  form  of  expression,  however  imperfectly 
uttered,  so  that  it  conveys  to  the  minds  of  those  to  whom 
it  is  addressed  the  idea  that  he  desires  them  or  some  one  of 
them  to  bear  witness  to  the  disposition  he  is  making  of  his 
property,  will  be  deemed  a  compliance  with  the  statute  in 
this  regard," 
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We  have  carefully  read  the  testimony  preserved  in  the 
record  in  the  case  at  bar.  It  was,  it  seems  to  us,  abun- 
dantly proven  that  the  deceased,  on  the  day  preceding  her 
death,  while  under  a  solemn  sense  of  the  fatal  character  of 
her  illness,  in  the  presence  of  her  husband  and  his  mother, 
her  mother  and  father,  brothers  and  sisters,  and  Ann  B. 
Compton  and  Minnie  Bacon,  declared  the  disposition  she 
wished  to  be  made  of  her  property  after  her  death.  She  did 
not  use  the  word  "  will,"  nor  was  it  necessary  that  she 
should  have  done  so.  She  did  use  words  expressing  a  clear 
intention  to  bequeath  her  property,  and  this,  under  author- 
ity of  Weir  v.  Ohidester,  %upra^  must  be  deemed  sufficient. 
She  did  not  formally  require  any  one  to  witness  or  attest 
the  will. 

*It  appeared,  however,  from  the  testimony,  that  after  she 
had  fully  stated  the  disposition  to  be  made  of  her  property 
she  raised  her  hands,  addressed  generally  those  about  her, 
and  said,  "  You  all  know  now  what  I  want  done;  that  is  all 
I  have  got  to  say," 

The  Circuit  Court  properly,  as  we  think,  regarded  this 
expression  of  the  deceased  as  in  eflFect  calling  upon  those 
present  to  remember  and  bear  witness  to  the  disposition  she 
was  making  of  her  effects.  No  more  formal  request  to  per- 
sons to  witness  the  will  was,  in  our  judgment,  necessary. 
Sec.  15,  Chap.  148,  R.  S.,  "Wills;"  Weir  v.  Chidester, 
supra;  Harrington  v.  Stees,  82  111.  50. 

There  was  some  conflict  in  the  testimony  as  to  whether 
the  will,  as  reduced  to  writing  and  admitted  to  probate, 
correctly  stated  the  disposition  intended  to  be  made  of  cer- 
tain articles  by  the  testator. 

The  trial  judge  had  superior  opportunities  to  rightly  con- 
sider and  determine  such  controverted  matters,  and  after 
consulting  the  record  we  are  convinced  that  we  ought  to 
accept  his  conclusions. 

The  judgment  and  order  of  the  Circuit  Court  is  affirmed. 
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Thomas  Pressed  Brick  Co.  t.  John  A.  Herter. 

1.  Measure  of  Damages— For  Coals  Taken.— The  measure  of  dam- 
ages for  coal  unlawfully  mined  and  taken  from  the  premises  of  another 
is  the  value  of  the  coal  at  the  mouth  of  the  pit  or  mine,  less  the  cost  of 
conveying  it  there  from  the  place  where  it  was  mined,  allowing  notliing 
for  digging  or  the  lahor  of  separating  stone,  sulphur,  slate,  earth  or 
otlier  substances  from  it,  or  for  other  acts  necessary  for  the  production 
of  the  coal  as  an  article  of  commerce. 

Trespass,  for  taking  coals.  Appeal  from  the  Circuit  Court  of  Calhoun 
Coimty;  the  Hon.  George  W.  Herduan,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1894.  Affirmed.  Opinion  filed  June 
8,  1895. 

A.  G.  Crawford  and  J.  F.  Grbathousb,   attorneys  for 
.    appellant. 

T.  J.  Selby  and  Frank  A.  Whiteside,  attorneys  for 
appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  Court. 

This  was  trespass  brought  September  5,  1894,  by  appellee 
to  recover  against  the  appellant  company  for  coals  taken 
bv  it  from  his  lands  as  he  allesred. 

The  issues  made  by  the  pleading  so  far  as  it  is  necessary 
to  note  them  were  that  the  defendant  was  not  guilty,  and 
the  causes  of  action  set  forth  in  the  declaration  did  not  ac- 
crue within  five  years  before  the  institution  of  the  suit. 

A  hearing  before  the  court  and  a  jury  resulted  in  a  ver- 
dict in  favor  of  the  appellee  in  the  sum  of  $2,455.  Appel- 
lant moved  for  a  new  trial.  Appellee  entered  remittitur 
of  $955. 

The  motion  for  a  new  trial  was  overruled  and  judgment 
rendered  by  the  court  against  the  appellant  company  in  the 
sum  of  $1,500,  to  reverse  which  it  has  prosecuted  this  appeal. 

The  appellant  company  urges,  first,  that  it  did  not  ap- 
pear from  a  preponderance  of  the  evidence  that  it  had  taken 
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coals  from  the  lands  of  the  appellee;  second,  if  such  did  so 
appear  it  was  not  shown  by  the  evidence  that  coal  was 
taken  within  five  years  prior  to  the  commencement  of  the 
action;  third,  if  it  did  sufficiently  appear  from  the  evidence 
that  some  coal  was  so  taken  within  the  period  in  question 
the  damages  allowed  therefor  were  excessive  and  were  not 
cured  by  the  remittitur. 

It  appeared  from  the  evidence  that  the  parties  to  this  ac- 
tion owned  adjoining  tracts  of  coal-bearing  lands.  The 
appellant  company  operated  a  mine  upon  its  land,  and  we 
find  it  very  clearly  and  satisfactorily  shown  by  the  evidence 
that  it  extended  the  mine  into  and  removed  coal  from  the 
land  of  the  appellee.  The  evidence  is  not  in  serious  conflict 
upon  this  point,  and  we  think  it  was  not  less  clearly  shown 
that  coals  were  taken  from  the  lands  of  the  appellee  by 
appellant's  miners  within  five  years  immediately  preceding 
the  institution  of  the  action. 

The  quantity  taken  within  that  time  is  not  so  clearly  dis- 
closed. 

The  land  of  the  appellee  adjoined  that  of  appellant  upon 
the  north. 

The  main  entry  of  appellant's  mine  ran  almost  directly 
north  until  it  reached  the  line  of  appellee's  land  and  then 
deflected  to  the  northeast.  At  the  point  of  deflection  a  side 
entry  was  excavated  toward  the  northwest.  Appellant's 
miners,  within  five  years  before  the  action  begun,  took  coal 
from  rooms  opening  into  these  entries  from  the  north. 

Still  another  entry  was  opened,  beginning  about  twenty- 
five  feet  from  and  beyond  the  point  of  deflection  of  the  main 
entry  and  extending  due  east  near  one  hundred  and  fifty 
feet,  and  the  coal  north  of  this  last  mentioned  side  entry 
and  between  it  and  the  main  entry,  called  the  "  flat-iron  " 
shaped  room,  was  also  mined  by  the  appellant. 

This  work  it  seems  clear  was  done  in  appellee's  land  and 
within  less  than  five  years  prior  to  the  institution  of  the 
suit. 

The  area  of  these  diflFerent  rooms  and  of  the  triangular 
or  "  flat-iron  "  shaped  tract  could  be  reasonably  well  ascer- 
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tained  from  proofs  produced  to  the  jury.  The  coal  vein 
was  shown  to  have  been  of  the  thickness  of  from  twenty- 
four  to  thirty  inches,  and  it  was  proven  that  a  cubic  yard  of 
coal  would  weigh  one  ton. 

Data  here  existed  from  which  the  quantity  of  coal  taken 
might  be  estimated  with  reasonable  certainty. 

More  exact  information  was  possibly  accessible  to  the  ap- 
pdllant  company,  as  it  had  control  of  the  opening  to  and 
entries  of  the  mine. 

Estimates  based  upon  the  data  mentioned  would  seem  to 
fix  the  quantity  of  coal  taken  from  appellee's  land  in  the  time 
mentioned  at  from  1,300  to  1,600  cubic  yards,  equivalent  to 
as  many  tons. 

The  measure  of  the  appellee's  right  of  recovery  or  dam- 
agesi  is  the  value  of  the  coal  at  the  mouth  of  the  pit  or  mine, 
less  the  cost  of  conveying  it  there  from  the  place  where  dug 
or  mined,  allowing  nothing  for  digging  or  the  labor  of  sep- 
arating stone,  sulphur,  slate,  earth,  or  other  substance  from 
it.  Nothing  is  to  be  allowed  the  appellant  company  for  the 
mining,  or  any  other  acts  necessary  to  the  production  of  the 
coal  as  an  article  of  commerce.  McLean  Coal  Co.  v.  Len- 
non,  91  111.  561. 

The  evidence  showed  that  the  coal  was  reasonably  worth 
$2.50  per  ton  at  the  mouth  of  the  shaft. 

There  was  much  conflicting  evidence  and  many  variant 
opinions  expressed  relating  to  the  cost  of  transporting  the 
coal  from  the  place  where  it  had  been  mined  to  the  surface 
of  the  earth.  Accepting  1,300  tons  (being  the  lowest  esti- 
mate) as  the  quantity  mined  upon  appellee's  land  within  the 
time  in  question,  and,  according  to  the  appellant  company, 
every  reasonable  view  of  the  evidence  as  to  the  cost  of 
transporting  it  to  the  mouth  of  the  shaft,  the  judgment 
does  not  appear  excessive,  but  clearly  well  supported. 

No  reason  appears  demanding  interference  with  the  judg- 
ment of  the  trial  court.    It  is  aifirmed. 
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Abraham  D.  Cecil  y.  Hamer  H.  Green. 

1.  Civil  Rights — What  is  Not  Included — Soda  Fountains,  — ^An  apart- 
ment where  only  refreshing  drinks  are  solft  at  a  single  stand  (a  soda 
fountain),  by  the  glass,  does  not  come  within  the  specific  designation  of 
a  restaurant,  eating  house,  or  place  of  public  accommodation  within  the 
meaning  of  the  *'  act  to  protect  all  citizens  in  their  civil  and  legal 
rights,"  commonly  known  as  the  '*  Civil  Rights  Act.*' 

Trespass  on  the  Case,  under  the  Civil  Rights  Act.  Appeal  from  the 
Circuit  Court  of  McLean  County;  the  Hon  Thomas  F.  Tipton,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1894.  Affirmed. 
Opinion  filed  June  3,  1805. 

Charles  M.  Peirce,  attorney  for  appellant, 

EowELL,  Neville  &  Lindley,  attorneys  for  appellee,  con- 
tended that  the  civil  rights  statute  is  highly  penal,  and  is 
therefore  to  be  strictly  construed.  It  can  not  be  extended 
so  as  to  include  any  kind  of  business  not  mentioned.  The 
language,  "  and  all  other  places  of  public  accommodation 
and  amusement,"  can  not,  under  a  well  recognized  rule  of 
interpretation,  extend  to  any  places  of  business  except  the 
places  of  like  character  with  those  enumerated. 

The  license  which  every  retail  dealer  impliedly  gives  to 
the  public  to  enter  his  shop  for  the  examination  of  his  goods 
is  always  subject  to  revocation.  Cooley  on  Torts,  Ch.  10, 
305;  Burton  v.  Schoff,  1  Allen  (Mass.),  133;  Woodard  et  al. 
V.  Sealey  et  al.,  11  111.  157;  Wood  v.  Leadbitter,  13  M.  & 
W.  838. 

It  is  a  part  of  every  man's  civil  rights  that  he  be  left  at 
liberty  to  refuse  business  relations  with  any  person  whom- 
soever, whether  the  refusal  rest  upon  reason  or  is  the  result 
of  a  whim,  caprice,  prejudice,  or  malice.  Cooley  on  Torts, 
278-286,  and  cases  cited. 

Otherwise,  when  the  business  engaged  in  is  a  quasi  public 
business.    Id.;  Munn  v.  Illinois,  94  U.  S.  115,  125. 

Theaters  and  other  places  of   public  amusement  exist 
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wholly  under  the  authority  and  protection  of  State  laws, 
their  managers  are  commonly  licensed  by  the  State,  and  in 
conferring  the  license  it  is  no  doubt  competent  for  the  State 
to  impose  the  condition  that  the  proprietor  shall  admit  and 
accommodate  all  persons  impartially;  and  the  power  of  the 
State  to  regulate  the  business  of  an  inn-koeper  would  be  at 
least  equally  plain.     Cooley  on  Torts,  285. 

It  is  not  competent  for  the  legislature  to  select  owners 
and  operators  of  one  kind  of  property  and  provide  that  they 
shall  bear  burdens  not  imposed  on  other  owners  of  property 
and  prohibit  them  from  making  contracts  which  it  is  com- 
petent for  other  owners  of  property  or  employers  of  labor 
to  make.  Frorer  v.  The  People,  141  111.  171;  Ramsey  v. 
The  People,  142  111.  380;  Millet  v.  The  People,  117  111.  291. 

The  common  law  casts  no  duty  on  a  mere  tradesman  or 
retailer  to  exercise  his  trade  for,  or  to  sell  his  wares  to,  such 
as  should  request  him.     Munn  v.  Illinois,  94  U.  S.  115,  125. 

Mr.  Justice  Pleasants  delivered  the  opinion  op  the 
Court. 

Appellant,  a  colored  man,  brought  this  action  in  case 
against  appellee,  under  sections  one  and  two  of  the  Civil 
Rights  Act.  (Sees.  42  i  and  42  j  of  Ch.  38,  of  the  R.  S.) 
The  first  of  these  declares :  "  That  all  persons  within  the 
jurisdiction  of  said  State  (of  Illinois)  shall  be  entitled  to  the 
full  and  equal  enjoyment  of  the  accommodations,  advan- 
tages, facilities  and  privileges  of  inns,  restaurants,  eating 
houses,  barber  shops,  public  conveyances  on  land  or  water, 
theaters  and  all  other  places  of  public  accommodation  and 
amusement,  subject  only  to  the  conditions  and  limitations 
established  by  law  and  applicable  alike  to  all  citizens ;"  and 
the  second  gives  the  right  of  action  for  a  violation  of  any  of 
the  provisions  of  the  first  by  "  denying  to  any  citizen,  except 
for  reasons  applicable  alike  to  all  citizens  of  every  race  or 
color,  and  regardless  of  color  or  ra-ce,  the  full  enjoyment  of 
any  of  the  accommodations,  etc.,  in  said  section  enumerated, 
or  by  aiding  or  inciting  such  denial."  The  judgment  below 
was  for  the  defendant,  upon  demurrer  sustained  to  the  sev- 
eral counts  of  the  declaration;  and  plaintiff  appealed. 
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The  first  count  alleges  that  defendant  occupied  a  certain 
building  in  Bloomington,  and  was  engaged  therein  in  the 
drug  business;  and  in  addition  thereto  kept  for  sale  certain 
refreshments,  consisting  of  soda-water,  ice-cream  soda-water, 
ginger  ale,  phosphate,  cherry  phosphate,  root  beer,  etc.;  that 
on,  etc.,  plaintiff  entered  said  place  of  business  where  said 
refreshments  were  kept  for  sale  to  the  public,  and  called  for 
cherry  phosphate,  and  although  he  tendered  the  price  there- 
for was  informed  by  the  defendant  that  by  reason  of  his 
color  he  could  not  purchase  refreshments  there  of  said  de- 
fendant, and  the  article  so  called  for  was  refused. 

The  second  charges  that  -defendant  kept  a  place  of  public 
business  and  held  out  his  business  to  the  public,  and  refused 
to  plaintiff,  solely  on  account  of  his  color,  the  refreshment 
applied  for  as  stated  in  the  first;  and  the  third  that  he  was 
engaged  in  running  a  soda  fountain,  which  was  run  for  and 
was  a  place  of  public  accommodation. 

For  all  present  purposes  the  allegation  as  to  the  drug 
business  may  be  disregarded,  since  it  is  not  alleged  that 
plaintiff  was  denied  any  right  he  claimed  in  the  place  as  a 
drug  store.  It  is  to  be  regarded  simply  as  a  place  in  which 
defendant  ran  a  soda  fountain  and  kept  for  sale  the  "  re- 
freshments" specified. 

This  description  is  not  in  the  terms  or  by  any  of  the  des- 
ignations employed  in  the  statute,  unless  it  be  those  used  in 
the  third  count,  viz.,  '•'a  place  of  public  accommodation;" 
nor  are  any  other  facts  averred  to  show  it  within  the  mean- 
ing of  either.  It  is  asserted  that  those  stated  do  show  it 
was  a  "  restaurant,"  or  "  eating  house,"  which  is  Webster's 
only  definition  of  a  restaurant,  and  which  is  itself  defined 
as  "  a  house  where  provisions  are  sold  ready  cooked,  and  gen- 
erally eaten  on  the  premises."  Here  the  whole  business 
was  done  in  a  single  apartment  where  no  "  provisions," 
?eady  cooked,  or  cooked  to  order,  were  sold  or  to  be  eaten. 
We  are  therefore  of  opinion  that  an  apartment  where  only 
refreshing,  soft  drinks  are  sold,  at  a  single  stand  and  by  the 
glass,  does  not  come  within  the  specific  designation  of  a 
restaurant  or  eating-house. 
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For  general  description  the  language  of  the  statute  is, 
"  other  places  of  public  accommodation  and  amusement." 
There  is  no  pretense  that  this  was  a  place  of  amusement ; 
but  it  is  said  that  the  description  covers  two  distinct  classes 
of  places — those  of  public  accommodation  and  those  of  pub- 
lic amusement.  If  this  should  be  conceded,  the  only  ques- 
tion is  whether  the  declaration  shows,  by  any  facts  averred, 
that  this  soft  drink  saloon  was  a  place  of  '^  public  accommo- 
dation," within  the  meaning  of  the  statute. 

Referring  to  Webster  we  find  that  "  accommodation  "  is 
'^  whatever  supplies  a  want  or  affords  ease,  refreshment  or 
convenience ;  anything  f urnishetV  for  use."  This  would  in- 
clude every  article  of  property  that  is  a  legitimate  subject 
of  sale;  and  every  saloon,  shop,  store  or  place  where  any  are 
kept  for  sale  to  such  as  seek  to  buy,  is  as  open  to  the  *•  pub- 
lic" as  was  appellee's.  But  we  do  not  understand  that 
places  where  dry  goods,  groceries,  hardware  or  other  like 
articles  of  accommodation,  whether  of  necessity,  luxury  or 
fancy,  such  as  endure  or  perish  in  the  using,  are  so  kept, 
are  places  of  "public  accommodation"  under  the  Civil 
Rights  Act.  So  far  as  they  are  open  to  the  public  they  are 
generally  so  only  by  implied  license  of  the  proprietors, 
which  they  may  revoke  or  limit  as  they  please.  Both  the 
place  and  the  articles  are  subject  to  their  control  and  3ispo- 
sition  for  lawful  purposes  as  fully  and  completely  as  their 
dwellings  and  household  furniture.  They  oi)en  and  close  to 
suit  their  own  convenience;  sell  to  whom  they  will,  at  what- 
ever price  they  may  agree  upon,  and  refuse  whom  they  will 
for  whatever  reason  satisfies  them.  The  property  is  their 
own,  of  which  they  are  not  to  be  deprived  but  by  their  own 
consent  or  due  process  of  law.  Such  is  the  rule.  The  ex- 
ceptions intended  by  this  general  description  in  the  statute 
are  of  a  few  classes,  whose  business  is  designed  to  accom- 
modate men  in  masses  and  not  merely  as  individuals.  Its 
object  was  to  prevent  their  exclusion  of  individual  citizens 
from  such  masses  in  the  enjoyment  of  the  accommodations, 
advantages,  facilities  and  privileges  so  afforded  by  the  busi- 
ness, for  difference  of  race  or  color,  or  for  any  reason  not 
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applicable  alike  to  all  citizens.  This  providing  for  a  mass, 
changing  in  its  individual  constituents  from  day  to  day,  but 
always  a  mass,  makes  the  place  of  their  accommodation  a 
public  place  and  therefore  subjects  it  to  such  legislation. 

Appellant,  in  running  his  soda  fountain,  dealt  not  with 
masses  as  such,  but  with  individuals,  one  at  a  time,  just  as 
merchants  do  generally.  All  the  accommodation  sought  or 
furnished  was  a  glass  of  drink.  That  which  accommodated 
one  never  accommodated  another.  It  Was  therefore  not 
public  or  common,  but  private,  exclusive  and  individual  to 
each.  Webster  says  of  the  term,  defined  as  above'  quoted, 
that  it  is  "  chiefly  used  in  the  plural,  as  the  accommodations 
at  a  public  house,"  and  the  presumption  is  it  was  here  used 
to  signify  such.  It  is  plural  in  the  preceding  part  of  the 
section,  and  the  singular,  in  the  description  of  the  ''  places  " 
intended,  plainly  has  reference  to  the  same  thing.  If  it  is 
not  the  public  character  of  the  accommodation  that  makes 
the  place  a  public  place,  then  every  place  in  which  any  arti- 
cle is  sold  to  individuals  generally  is  within  the  statute,  and 
no  merchant  in  any  line  of  trade  can  lawfully  decline  to  sell 
to  any  citizen  for  any  reason  not  applicable  alike  to  all. 
We  do  not  so  understand  the  law,  and  hold  that  it  does  not 
apply  to  this  case.    Judgment  aflBrmei 


James  F.  Self^  Sheriff^  v.  Bessie  Schoenfield  and  Henry 

Schoenfield. 

1.  BioiSE^rRADB— Exemption— Sl.OOO  in  the  Hands  of  the  Sheriff- 
Garnishment. — Where  the  plaintiff  in  execution  paid  to  the  sheriff  $1,000 
and  caused  the  homestead  of  the  defendants  to  be  sold  to  satisfy  his  debt 
it  was  held  that  the  amount  was  held  by  the  sheriff  as  so  much  money 
had  and  received  for  the  use  of  such  defendants.  It  was  not  in  the  cus- 
tody of  the  law,  and  was  amenable  to  garnishee  process. 

Sammary  Proceedings. — Motion  for  a  rule  on  the  sheriff  to  pay  over 
to  Bessie  Schoenfield  the  sum  of  |1,000|  alleged  homestead  money.  Ap- 
peal from  the  Circuit  CJourt  of  Morgan  County;  the  Hon.  Cyrus  Epler, 
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Judge,  presiding.    Heard  in  this  court  at  the  Novembor  term,  1894. 
Reversed.    Opinion  filed  June  3, 1895. 

Statement  of  the  Case. 

Appellant,  as  sheriflf,  levied  an  execution  against  the  ap- 
pellees upon  premises  in  which  they  claimed  an  estate  of 
homestead. 

Such  proceedings  were  had  under  the  statute  as  that  the 
plaintiff  in  the  execution,  on  May  5, 1894,  paid  to  the  sheriff 
$1,000,  as  the  value  of  the  appellee's  homestead  interest, 
and  the  premises  were  sold  under  the  execution. 

On  the  same  5th  day  of  May  three  writs  of  garnishment 
issued  out  of  the  Circuit  Court  of  Morgan  County  at  the 
suit  of  alleged  judgment  creditors  of  the  appellees,  and  were 
served  by  the  coroner  upon  the  appellant,  by  which  writs 
the  appellant  was  commanded  to  appear  at  the  next  Novem- 
ber term  of  said  court  and  answer  as  garnishee  whether  he 
had  in  his  possession  or  control  any  moneys,  choses  in  ac- 
tion, etc.,  belonging  to  the  appellees.  The  total  amount 
claimed  to  be  due  to  the  plaintiffs  in  said  garnishment  pro- 
ceeding was  between  $800  and  $900,  besides  costs. 

On  the  first  day  of  June,  1894,  the  appellees  applied  to 
the  Circuit  Court,  at  its  then  pending  May  term,  for  and 
obtained  a  rule  against  the  sheriff  (appellant),  to  show  cause 
why  he  should  not  pay  said  $1,000  to  them. 

The  appellant,  in  an  answer  under  oath,  advised  the  court 
of  the  existence  and  pendency  of  said  garnishment  proceed- 
ings, and  that  he  had  been  summoned  to  answer  as  garnishee 
as  to  the  said  sum  of  $1,000  in  each  of  said  cases  before 
appellees  demanded  that  he  should  pay  it  to  them,  and  sub- 
mitted that  he  ought  not  be  required  to  pay  the  money  to 
the  appellees,  but  should  respond  as  garnishee  and  abide 
such  order  and  judgment  as  the  court  should  make  and 
enter  upon  the  hearing  of  those  cases. 

Upon  the  hearing  of  the  motion  for  a  rule  against  the  ap- 
pellant the  allegations  of  his  answer  were  supported  by 
competent  and  undisputable  proofs.  The  court  granted  a 
rule  absolute  against  the  appellant,  requiring  him  to  pay 
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the  money  to  the  appellees,  and  he  brings  the  record  here 
by  appeal. 

OscAit  A.  DeLkuw  and  O.  P.  Thompsont,  attorneys  for  ap- 
pellant. 

Edward  P.  Kirby,  attorney  for  appellees. 

Mr.  Justice  Bogqs  delivered  the  opinion  of  the  Court. 

The  office  of  the  execution  which  the  sheriff  held  against 
the  appellees  was  to  collect  the  amount  due  the  plaintiffs  in 
the  judgment  upon  which  it  issued.  The  command  of  the 
process  did  not  extend  to  the  money  paid  to  extinguish  the 
homestead  estate  of  the  appellees.  That  sum  it  was  the 
duty  of  the  sheriff  to  pay  to  the  appellees.  He  held  it  as 
so  much  money  had  and  received  to  their  use.  It  was  not 
in  the  custody  of  law  and  he  was  amenable  to  the  process 
of  garnishment.  Pierce  v.  Carlton,  12  111.  358;  Lightner  v. 
Steingel,  33  111.  510;  Weaver  v.  Davis,  47  111.  235.  It  was 
clearly  the  duty  of  the  appellant  to  respond  to  the  command 
of  said  writs  of  garnishment  and  to  abide  the  judgment  and 
orders  of  the  court  made  therein. 

Whether  the  funds  he  held  should  be  regarded  as  repre- 
senting the  homestead  estate  of  the  appellees,  and  whether, 
if  so  regarded,  the  exemption  did  not  hold  good  as  against 
the  garnishing  creditors,  because  the  indebtedness  due  to 
them  was  for  the  purchase  or  improvement  of  the  homestead 
property,  or  perhaps  for  other  reasons,  were  questions  that 
could  not  be  settled  in  the  proceeding  by  way  of  a  motion 
against  the  appellant,  for  the  reason  that  such  creditors  were 
not  parties. 

It  was  manifestly  unjust  to  the  sheriff  to  rule  him  to  pay 
the  money  to  the  appellees  and  assume  the  burden  of  de- 
fending against  the  garnishing  creditors  and  of  upholding 
the  claim  of  the  appellees  to  the  fund  at  his  peril.  The 
appellees  should  have  been  required  to  defend  their  right 
to  the  fund  in  the  garnishment  cases  and  the  motion  for  a 
rule  absolute  against  the  sheriff  should  have  been  denied. 
The  judgment  ipust  be  and  is  reversed. 
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Lake  Erie  &  Western  Railroad  Co.  t,  J.  C.  Beam  &  Son. 

1.  RAihBOADa^Negligence — Oates  at  Farm  Cros8ing8.—K  bull  of 
the  plaintiffs  strayed  from  their  pasture  into  a  field  adjoining  a  railroad 
track,  between  which  and  the  said  track  the  railroad  company  main- 
tained a  fence,  and  also  a  gate  in  the  fence  opening  into  the  field  and 
leading  to  a  farm  crossing.  The  gate  being  broken  down,  defective  and 
insufficient,  the  bull.escaped  through  it,  and  went  upon  the  track,  where 
he  was  fatally  injured.  The  company  was  held  chargeable  with  notice 
of  the  condition  of  this  gate  and  held  liable. 

2.  Negligencb — Gates  at  Farm  Crossings. — It  is  negligence  in  a 
railroad  company  to  knowingly  or  for  an  unwarranted  length  of  time 
permit  a  gate  at  a  farm  crossing  to  remain  broken  down,  insufficient 
and  out  of  repair. 

3.  Attorney's  Fees — Allowance  of,  in  Appellate  Court, — The  allow- 
ance of  attorney's  fees  for  services  in  the  Appellate  Court  involves  the 
hearing  and  determination  of  questions  of  fact  and  the  right  of  trial  by 
jury,  for  which  there  is  no  adequate  mode  in  the  Appellate  Court. 

Transcript  f^om  a  Jnstlce  of  the  Peace.— Appeal  from  the  Circuit 
Court  of  McLean  Coimty;  the  Hon.  Thomas  F.  Tipton,  Judge,  presidmg. 
Heard  in  this  court  at  the  November  term,  1894.  Afiirmed.  Opinion 
filed  June  8,  1895. 

A.  E.  DeMange,  attorney  for  appellant,  contended  that 
under  the  authorities  the  railroad  company  is  not  liable  for 
the  value  of  this  animal  unless  the  fence  was  defective  at 
the  place  where  he  went  on  the  right  of  way.  All  the  tes- 
timony admitted  by  the  court  against  appellant's  objection 
showing  the  condition  of  the  fence  on  the  east  side  of  the 
railroad  and  between  it  and  the  highway  was  clearly  im- 
proper. T.,  P.  &  W.  Ry.  Co.  V.  Darst,  51  lU.  366;  Wabash 
Ry.  Co.  V.  Brown,  2  Brad.  518. 

RowELL,  Neville  &  Lindley,  attorneys  for  appellees,  con- 
tended that  the  proof  of  the  killing  of  stock  by  defendant's 
train  and  defendant's  neglect  to  fence  its  right  of  way 
or  to  keep  its  fences  in  repair,  makes  a  prima  /acie  case  of 
liability.  R.  R.  I.  &  St.  L.  R.  R.  Co.  v.  Lynch  et  al.,  67  111. 
149;  Ewing  v.  C.  &  A.  R.  R.  Co.,  72  111.  25. 
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Where  a  railroad  company  kills  stock  at  a  place  where  it 
is  required  to  fence  its  track,  which  has  been  open  for  more 
than  six  months  and  not  fenced  at  the  place  where  the  kill- 
ing took  place,  the  company  will  be  liable  even  though  the 
owner  may  not  prove  the  stock  got  upon  the  track  at  the 
point  not  fenced.  T.,  P.  &  W.  Ry.  Co.  v.  Pence,  68  111.  524; 
T.,  P.  &  W.  Ry.  Co.  V.  Logan,  71  111.  191. 

Where  a  railroad  company  has  fenced  its  track  by  a  good 
and  sufficient  fence,  and  a  casual  breach  occurs  in  the  fence 
without  fault  of  the  company,  and  stock  get  upon  the  track 
through  such  breach  and  are  injured,  the  company  will  be 
responsible  if  it  has  had  reasonable  time  to  discover  such 
breach,  and  failed  to  repair  before  the  injury  occurred.  •  Ind. 
&  St.  L.  R.  R.  Co.  V.  Hall,  88  111.  368;  C.  &  A.  R.  R.  Co.  v. 
Umphenour,  69  111.  198. 

Where  a  plaintiff's  stock  entered  the  close  of  another 
through  an  insufficient  fence  along  the  highway  and  passed 
from  thence  through  a  place  made  for  bars  and  used  as  a 
farm  crossing  upon  the  railroad  track  and  were  killed,  and 
it  appeared  that  the  bars  had  been  left  down  for  a  period 
of  three  months,  it  ^vas  hcjld  that  the  company  was  guilty 
of  negligence  in  allowing  the  bars  to  remain  down  for  so 
long  a  time.  I.  C.  R.  R.  Co.  v.  Arnold,  47  111.  173;  C.  &  N. 
W.  Ry.  Co.  V.  Harris,  54  111.  528. 

Gates  or  bars  at  farm  crossings  form  a  part  of  the  fence 
of  the  railroaii.  I.  C.  R.  R.  Co.  v.  Arnold,  47  111.  173;  Great 
Western  R.  R.  Co.  v.  Helm,  27  111.  199. 

Railroad  companies  are  required  to  construct  gates  at  farm 
crossings,  and  their  duty  to  keep  the  fences  in  repair  in- 
cludes the  duty  of  keeping  such  gates  safe  and  securely 
closed  so  as  to  prevent  stock  from  getting  upon  their  roads 
at  such  crossings.  To  permit  such  gates  to  remain  open  for 
a  week  or  more  is  a  neglect  of  duty  which  will  ordinarily 
reader  the  company  liable.  C.  &  N.  W.  Ry.  Co.  v.  Harris, 
54  lU.  528. 

Where  stock  is  killed  by  reason  of  the  insufficiency  of  the 
fences  of  a  railway  company  along  its  track  and  the  fences 
have  been  out  of  repair  so  long  that  the  company  ought  to 
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have  known  it  and  the  owner  of  the  stock  is  guilty  of  no 
negligence,  the  company  will  be  liable  for  the  injury.  O. 
&  M.  Ky.  Co.  V.  Clutter,  82  111.  123. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  Court. 

A  bull  belonging  to  the  appellees  was  struck  by  an  engine 
and  train  of  the  appellant  company,  and  so  badly  injured 
that  it  had  to  be,  and  was,  killed. 

Appellees  claimed  it  wandered  upon  the  railroad  track 
because  the  appellant  company  failed  to  maintain  a  good 
and  sufficient  fence  along  the  right  of  way. 

They  recovered  judgment  before  a  justiceof  the  peace  and 
in  the  Circuit  Court  upon  appeal,  for  the  value  of  the  animal, 
and  the  record  of  the  latter  trial  is  here  by  appeal. 

Appellees  left  the  bull  in  their  pasture  which  adjoined 
the  right  of  way  of  the  appellant's  road  upon  the  west  side 
thereof. 

Adjoining  the  pasture  on  the  south  was  a  field  belonging 
to  one  Flowers,  which  also  adjoined  the  right  of  way. 

The  pasture  extended  west  and  south  of  this  field,  almost 
surrounding  it.  The  railroad  company  maintained  a  fence 
between  its  right  of  way  and  the  field  and  the  pasture,  and 
also  a  gate  in  the  fence  opening  into  the  field  and  leading 
to  a  farm  crossing  over  the  railroad  track. 

It  seems  well  proven  the  bull  escaped  from  the  pas- 
ture into  the  Flowers  field,  and  from  thence  through  the  gate 
in  the  railroad  fence  to  the  right  of  way  and  track  of  the 
road,  and  was  there  struck  by  a  train.  It  likewise  appeared 
that  the  gate  had  been  broken  down  some  two  or  three 
months  before,  and  was  defective  and  insufficient.  It  was 
found  standing  open  on  the  morning  it  was  discovered 
the  bull  had  been  injured,  and  the  proof  showed  it  had  been 
open  almost  constantly  for  two  or  three  months.  This  evi- 
dence warranted  the  jury  in  declaring  the  company  guilty 
of  negligence  in  respect  of  the  gate. 

It  is  complained  that  the  court  erred  in  modifying  appel- 
lant's second  instruction  and  in  refusing  instruction  No.  3 
asked  in  same  behalf. 
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The  instruction  which  was  modified  would,  as  asked,  have 
advised  the  jury  that  "The  railroad  company  was  not  re- 
sponsible for  leaving  the  Flowers  gate  open,  unless  the 
plaintiff  proved  that  its  employes  left  it  open."  The  court 
modified  it  by  adding  as  follows :  "  or  knew  that  the  same 
was  open,  or  might  have  known  the  facts  by  the  exercise  of 
ordinary  diligence." 

The  criticism  upon  this  modification  is,  it  declared  the 
company  liable  if  it  knew,  or  might  by  ordinarj'-  diligence 
have  known,  that  the  gate  was  open,  whether  it  knew  it  long 
enough  to  have  caused  it  to  be  closed,  or  if  out  of  repair, 
had  time  in  which  to  havie  repaired  it.  It  is  needless  to 
enter  upon  a  discussion  of  these  points  further  than  to  say 
that  the  instruction  as  presented,  should  have  been  modified 
or  refused,  and  that  as  modified  it  declared  the  law  applica- 
ble to  the  testimony  presented  to  the  jury. 

The  instruction  which  was  refused  was  as  follows : 

"  3.  The  burden  of  proving  every  material  point  in  his 
case  is  on  the  plaintiff,  and  if  you  believe  from  the  evidenct^ 
that  the  animal  escaped  through  plaintiff's  own  negligence, 
from  his  pasture  into  Flowers'  field  and  then  through  Flow- 
ers' open  gate,  then  your  verdict  should  be  for  defendant." 

It  was  not  sufficient  to  charge  the  appellees  with  contrib- 
utory negligence  and  preclude  a  recovery,  that  the  bull  es- 
caped from  their  pasture  into  the  Flowers'  field  through 
their  neofligence.  Even  if  they  had  knowingly  permitted 
the  animal  to  pass  into  the  Flowers'  field,  they  could  not  be 
charged  with  contributory  negligence  unless  it  further  ap- 
peared that  the  natural  and  probable  consequences  of  their 
so  doing  was  that  the  stock  would  go  upon  the  railroad 
track.  Cairo  &  St.  L.  R.  W.  Co.  v.  Woolsey,  82  111.  370; 
Wabash  R.  R.  Co.  v.  Perbex,  67  III  App.  62.  "^ 

The  court  properly  refused  the  instruction. 

We  are  unable  to  see  that  the  testimony  relating  to  the 
condition  of  the  railroad  fence  east  of  the  track  was  per- 
tinent to  the  issue. 

But  it  did  no  harm,  and  its  admission  furnishes  no  suf- 
ficient reason  for  interfering  with  the  judgment,  which  is 
right  upon  the  merits  and  well  sustained  by  the  proof. 
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The  allowance  of  attorneys'  fees  for  services  rendered  by 
attorneys  for  the  appellee  in  this  court  involves  the  hearing 
and  determination  of  questions  of  fact  and  the  right  of  trial 
by  jury.  We  have  no  adequate  or  convenient  mode  for 
trying  such  questions. 

The  remedy  is  by  action  in  a  court  of  original  jurisdic- 
tion. Kingsbury  v.  Powers,  26  111.  App.  574;  C.  &  A.  R. 
R.  Co.  v.  Kemp,  25  111.  App.  ii9;  I.  B.  &  W.  R.  R.  v. 
Buckles,  21  lU.  App.  184. 

The  judgment  is  aflB^rmed. 


Sasannah  Lacy  t.  Ephraim  Gard  et.aL 

1.  Parol  PARTiTiaN— WTien  Not  Within  ike  Statute  of  Frattds, 
— ^Wh»«  a  father,  acting  in  conjunction  with  his  children,  made  a  parol 
partition  of  land  including  an  agreement  for  the  payment  of  a  fixed  sum 
to  equalize  the  sharea,  followed  by  possession  in  severalty,  having 
been  so  partly  performed,  it  was  in  equity  taken  out  of  the  statute  of 
frauds,  and  becomes  enfcN'cible  in  aU  its  parts  in  a  court  of    chancery. 

a.  Saxr— 'Acceptance  of  Portions  with  Conditionn. — ^A  father,  hav- 
ing made  a  parol  partition  of  his  lands  among  his  diildren,  directed  that 
one  of  them,  to  whom  he  allotted  a  portion  of  greater  value,  should  pay 
'  a  certain  sum  of  money  to  the  others  for  the  purpose  of  equalizing  their 
'  portions.  Such  child,  having  taken  possession  of  the  more  valu- 
able portion,  was  held  to  be  liable  for  the  payment  of  tlie  said  sum 
to  the  others,  and  the  court  properly  decreed  a  lien  upon  his  portion  for 
the  payment  of  tlie  same. 

S.  Evidence — Instruments  in  Part  Performance  of  Oral  Contracts, — 
The  execution  of  instruments  in  part  performance  of  an  oral  contract 
does  not  prevent  the  introduction  of  oral  evidence  of  the  terms  of  the 
contract. 

4.  Owelty — In  Parol  Partitions. — ^Wliere,  in  a  parol  partition  of 
lands  by  the  owner,  a  sum  is  fixed  to  be  paid  by  one  of  the  parties  tak- 
ing the  lands  to  the  other  for  the  purpose  of  equalizing  the  allotments, 
such  sum  is  in  legal  effect  owelty,  as  much  so  as  if  tlie  partition  and  tlie 
undertaking  to  pay  it  had  been  entered  into  between  the  parties  after 
the  death  of  the  partitioner. 

5.  Same — Creates  a  Lien. — Owelty  creates  a  lien,  but  it  can  not  he 
established  in  a  court  of  law;  resort  must  be  had  to  a  court  of  chancery. 

Bill  In  Chancery,  to  establish  a  lien.  Appeal  from  the  Circuit  Court 
of  Sangamon  County;  the  Hon.  James  A.  Creiohton,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1894.  Affirmed.  Opinion 
filed  June  3,  1895. 
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Statement  of  the  Case. 

Jacob  Gard,  Sr.,  in  1889,  desired  to  arrange  a  partition  of 
his  land  between  his  children  and  grandchildren,  to  take 
effect  after  his  death.  He  then  owned  two  tracts,  one  con- 
taining seventy-three,  the  other  eighty  acres.  His  intended 
beneficiaries,  six  in  number  of  shares,  were  the  appellant, 
the  three  appellees  and  Mrs.  Boss,  his  cjiildren,  and  certain 
children  of  Morris  Gard,  deceased,  his  grandchildren. 

He  selected  three  neighbors,  requested  them  to  view  the 
premises  and  suggest  to  him  a  fair  and  equal  division. 

Two  only  of  those  selected  served.  Their  report  divided 
the  seventy- three  acre  tract  into  two  parts  unequal  in  area 
but  equal  in  value,  and  these  parts  were  by  the  ancestor  of 
the  parties  assigned  respectively  to  Mrs.  Ross  and  the  chil- 
dren of  Morris  Gard,  deceased,  and  disposed  of  to  the  satis- 
faction of  all  concerned.  As  to  the  eighty-acre  tract,  the 
report  was  that  it  be  divided  into  four  twenty-acre  parcels, 
but  that  the  parcel  lying  furthest  east  was  more  valuable 
than  the  others  because  the  dwelling  house,  barn,  etc.,  were 
upon  it,  and  that  the  difference  in  value  should  be  equalized 
by  requiring  the  party  to  whom  it  should  be  allotted  to  pay 
the  sum  of  $300  to  the  persons  to  whom  the  other  twenty- 
acre  parcels  should  hd  given.  The  partition  thus  proposed 
to  be  made  met  the  approval  of  the  said  Jacob  Gard,  senior. 
The  appellant  desired  the  tract  upon  which  the  dwelling 
house  was  situate  be  assigned  to  her,  and  of  this  her  father 
was  well  advised.  He  notified  her  at  once  of  the  propose  J 
plan  of  partitioning  the  land,  and  informed  her  that  if  sh(i 
received  the  "  home  twenty  "  she  would  be  required  to  pay 
$300  to  the  others  who  received  the  other  twenty-acre  por- 
tions of  the  same  eighty-acre  tract. 

That  she  was  fully  informed  upon  these  points  is  not  ques- 
tioned. She  admitted  in  her  testimony  that  her  father  told 
her  within  a  day  or  two  after  the  partition  had  been  deter- 
mined upon,  it  had  been  arranged  that  she  should  pay  $30U 
to  the  appellees  if  she  preferred  to  take  the  east  twenty 
acres.  She  testified  she  told  her  father  she  would  not  pay 
it;  she  would  rather  not  have  it  than  to  pay  that  amount  or 
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any  other  sum,  and  he  replied,  "  Well,  you  and  the  others 
for  it."  Testimony  elicited  from  other  witnesses  fully  war 
ranted  the  conclusion  that  the  appellant  insisted  upon  hav- 
ing the  more  valuable  parcel  and  accepted  it  with  the  under- 
standing that  $300  was  to  be  paid  to  the  others. 

The  father  executed  deeds  to  the  appellant  and  the  appel- 
lees for  their  respective  parts  of  the  land,  giving  to  the 
appellant  the  twenty-acre  homestead  tract.  These  deeds 
reserved  a  life  estate  in  the  grantor.  The  grantees,  includ- 
ing the  appellant,  under  agreement  with  the  grantor,  entered 
at  once  into  possession  of  the  parts  allotted  and  deeded  to 
them  respectively,  and  accounted  to  him  for  rents. 

The  father  retained  the  deeds  in  his  possession  until  May, 
1891,  at  which  date  he  departed  this  life.  The  appellant 
applied  to  his  executor  for  and  received  the  deed  for  her 
tract. 

It  was  an  absolute  conveyance,  except  the  reservation  of  a 
life  estate  in  the  grantor.  No  reservation  in  favor  of  the 
appellee  for  the  money  to  be  paid  them  was  mentioned. 

This  was  a  bill  in  chancery  by  the  appellee  for  a  decree 
requiring  the  appellant  to  pay  the  said  sura  of  $300,  and  to 
declare  a  lien  therefor  upon  the  land  held  by  her  under  the 
conveyance  from  the  father. 

Upon  a  hearing  the  prayer  of  the  bill  was  granted,  and 
this  is  an  appeal  therefrom. 

Connolly  &  Mather,  attorneys  for  appellant,  contended 
that  as  a  deed  absolute  in  form  was  made  to  the  daughter 
and  recorded  by  her  father  in  his  lifetime,  reciting  a  meri- 
torious consideration,  it  was  a  sufficient  delivery  without 
conditions,  and  was  intended  as  a  voluntary  settlement  to 
take  effect  after  the  grantor's  death,  when  his  life  estate 
ceased. 

A  deed  delivered  under  the  circumstances  of  this  case 
amounts  to  a  voluntary  settlement  on  a  daughter.  Walker 
v.  Walker  et  al,  42  111.  311;  Gordon  v.  Adams,  127  III. 
223;  Cline  v.  Jones,  111  111.  563;  Hayes  v.  Boylan,  141  111. 
400. 
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Patton,  Hamilton  &  Patton,  attorneys  for  appellees,  con- 
tended that  a  parol  partition  carried  out  and  followed  by 
actual  possession  in  severalty  of  the  several  parcels  is  valid 
and  will  be  enforced,  notwithstanding  the  statute  of  frauds, 
on  the  theory  that  it  has  been  removed  from  its  operation 
by  part  performance.  17  A.  &  E.  Ency.  66S;  Gage  v.  Bis- 
sell,119  111.  299;  McDowell  v.  McDowell,  114  111.  259;  Nich- 
ols V.  Padfield,  79  111.  253;  Shepard  v.  Kinks,  78  111.  18S; 
Mellon  V.  Reed,  114  Pa.  St.  647;  Ebert  v.  Wood,  1  Binney 
(Pa.),  216;  Meacham  v.  Meacham,  19  S.  W.  Rep.  757;  Mitchel 
V.  Allen,  6  S.  W.  Rep.  745;  Bruce  v.  Osgood,  14  K  E.  Rep. 
563;  Mardlow  v.  Miller,  6  S.  W.  Rep.  292. 

Where  the  written  instrument  is  executed  only  in  part 
performance  of  a  verbal  contract  parol  evidence  is  admissi- 
ble. Birks  V.  Gillett,  13  Brad.  369,  citing  Beard  v.  Con- 
verse, 84  111.  512;  Ludeke  v.  Sutherland,  87  111.  481;  Ruff  v. 
Jarrett,  94  111.  475;  Gammon  v.  Huse,  100  111.  234;  Combs  v. 
Bradshaw,  6  Brad.  115. 

When  an  equal  partition  can  not  be  otherwise  made,  courts 
of  equity  may  order  that  a  certain  sum  be  paid  by  the  party 
to  whom  the  most  valuable  property  has  been  assigned. 
The  sum  thus  directed  to  be  paid  to  make  the  partition 
equal  is  called  owelty.  It  is  a  lien  on  the  property  on  ac- 
count of  which  it  was  granted.  The  lien  for  owelty  has 
precedence  over  prior  mortgages  and  other  liens  existing 
ao;ainst  the  co-tenant  ao^ainst  whom  the  oweltv  was  awarded. 
It  may  be  enforced  by  proper  proceedings  in  equity  against 
the  land.  Freeman  on  C.  and  P.,  in  T"  507,  page  676,  13  A. 
and  E.  Ency.  603;  Appeal  of  McCandless,  98  Pa.  St.  489; 
Jackson  v.  Pierce,  10  Johns.  (N.  Y.)  414;  B.  &  O.  R.  Co.  v. 
Trim1)le,  54  Md.  99;  Allegheny  Bank's  Appeal,  99  Pa.  St. 
148. 

Mr.  Justice  Bogos  delivered  the  opinion  of  the  Court. 

It  was  abundantly  proven  that  Jacob  Gard,  Sr.,  desired 
to  make  and  made  partition  of  his  real  estate  among  his  de- 
scendants during  his  life  to  take  effect  in  possession  at  his 
death. 
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The  parties  hereto,  his  children,  joined  with  him  in  the 
proposed  partition  of  the  lands  and  each  accepted  the  parcel 
allotted  to  him  or  her  by  the  father. 

The  proof  is  ample  to  sustain  the  view  of  the  trial  court, 
that  the  ancestor  determined  that  the  tract  or  parcel  taken 
by  appellant  was  of  greater  value  than  either  other  parcel 
and  required  the  party  to  whom  it  should  be  allotted  to  pay 
the  sum  of  $300  to  the  others  to  equalize  the  shares  in  value. 
It  was  equally  well  proven  that  the  appellant  desired  this 
more  valuable  tract,  was  fully  informed  of  the  condition 
upon  which  she  could  have  it,  and  that  she  accepted  it  with 
such  knowledge. 

The  evidence  was  verbal,  but  it  should  not  for  that  reason 
have  been  excluded. 

The  proposition  of  the  ancestor  to  divide  the  lands  during 
his  lifetime,  and  to  allot  it  in  four  parcels  of  equal  area  but 
of  unequal  value,  and  to  impose  upon  the  party  receiving 
the  more  valuable  tract  the  duty  of  paying  a  sum  to  equalize 
the  value  of  the  shares,  and  the  acceptance  of  the  proposition 
by  the  parties,  constituted  a  contract. 

It  was  not  reduced  to  writing. 

The  deeds  did  not  and  were  not  intended  to  embody  it. 
They  were  executed  in  part  performance  of  it. 

It  was  competent  to  receive  parol  evidence  as  to  the  terms 
and  conditions  of  the  contract.  Benks  v.  Gillett,  13  Brad. 
369;  1  Greenleaf,  Evid.,  Sec.  284. 

This  evidence  disclosed  a  parol  partition  of  land  by  the 
father,  acting  in  conjunction  with  his  children,  including  an 
agreement  for  the  payment  of  a  fixed  sum  to  equalize  ttie 
shares,  followed  by  possession  in  severalty.  Having  been 
so  partly  performed,  it  was,  in  equity,  taken  out  of  the 
operation  of  the  statute  of  frauds,  and  became  enforcible  in 
all  of  its  parts  in  a  court  of  chancery.  17  Amer.  &  Eng. 
Ency.  of  Law,  p.  668-669;  Fleming  v.  Carter,  70  111.  286; 
Stevens  v.  Wheeler,  25  111.  300;  McNamara  v.  Garrity,  106 
III,  384. 

The  sum  to  be  paid  to  equalize  the  allotments  was  equi- 
tably and  in  legal  effect  owelty  sls  fully  under  the  circum- 
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stances  as  if  partition  and  the  undertaking  to  pay  it  had 
been  entered  into  between  the  parties  hereto  after  the  death 
of  the  ancestor. 

Owelty  creates  a  lien.  13  Amer.  &  Eng.  Ency.  of  Law, 
603. 

Courts  of  law  could  not  establish  the  lien.  The  remedy 
in  that  forum  being  inadequate,  resort  to  chancery  became 
allowable. 

The  decree  is  aflSrmed. 


William  H.  Smith  t.  George  F.  Brown  et  al« 

« 

1.  Replevin— itemedy  of  the  Officer  Serving  the  Writ— Where  a 
plaintiff  in  replevin,  being  defeated  in  the  action,  fails  to  make  a  return 
of  the  property  as  awarded,  and  the  oftlcer  who  served  the  writ  is  sued, 
charged  w^ith  having  taken  an  insufficient  bond,  the  obligors  in  the  bond 
are  bound  to  answer  to  the  officer  for  any  damage  sustained  by  him  in 
executing  the  writ,  and  when  sued  he  may  call  upon  them  as  his  indem- 
nitors, to  defend  the  suit,  and  thus  bind  them  by  the  result. 

2.  Saxr— Suits  upon  the  Bond — Notice  to  Obligors  to  Defend. — Wliere 
the  obligors  in  a  replevin  are  notified  of  a  suit  thereon  against  the  officer 
replevying  the  property,  and  appear  and  make  an  unsuccessful  defense, 
so  far  as  the  parties  to  the  suit  are  concerned,  the  question  of  the  suffi- 
ciency of  the  bond  under  the  statute  is  conclusively  determined.  But 
if  it  was  not,  and  the  property  was  not  returned  as  awarded,  the  officer 
would  be  liable,  and  being  so  he  might  sue  on  the  bond,  even  though  it 
is  not  good  as  a  replevin  bond  under  the  statute. 

Debt,  on  replevin  bond. — Appeal  from  the  Circuit  Court  of  Morgan 
County;  the  Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1894.  Reversed  and  remanded.  Opinion  filed 
June  8,  1895. 

J.  Marshall  Miller  and  Owen  P.  Thompson,  attorneys 
for  appellant,  contended  that  while  a  replevin  bond  may  be 
faulty  under  the  statute  and  insujffieient  to  sustain  a  suit  if 
objections  are  properly  interposed,  yet  when  the  plaintiff  has 
had  the  goods  delivered  to  him,  the  fact  that  the  bond  does 
not  conform  to  the  statute  is  no  defense  to  a  suit  thereon. 
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It  may  be  good  as  a  common  law  bond,  and  as  such  must  re- 
ceive such  construction  as  will  most  effectually  accomplish 
the  intent  of  the  parties  to  it.  It  is  not  void,  and  may  be 
recovered  upon,  and  it  would  be  unreasonable  to  allow  the 
makers  of  the  bond  to  dispute  it  after  the  principal  has  had 
the  benefit  of  it."  Citing  Wells  on  Replevin,  227;  Wolf  v. 
McOlure,  79  111.  564;  Fournier  v.  Faggott,  3  Scam.  347; 
Pritchett  v.  People,  1  Gilm.  525. 

The  bond  in  replevin  will  be  liberally  construed  for  the 
purpose  for  which  it  Avas  given.  Hotz  v.  Bowlman  Bros. 
Co.,  47  lU.  App.  378;  Hibbard  v.  McKindley,  28  111.  24c»; 
Schill  V.  Eeisdorf,  88  111.  411;  Barnes  v.  Brookman,  107 
lU.  317. 

H.  G.  Whitlock,  attorney  for  appellees. 

Mr.  Presidino  Justice  Wall  delivered  the  opinion  of 
THE  Court. 

The  question  here  i?  as  to  the  sufficiency  of  a  declaration 
in  an  action  of  debt  on  a  bond  in  replevin.  The  action  was 
brought  by  the  officer  to  whom  the  bond  was  given  against 
the  principal  and  sureties.  It  alleged  that  said  principal, 
being  the  plaintiff  in  replevin,  was  defeated  on  the  trial  of 
the  suit,  and  was  adjudged  to  make  return  of  the  property, 
which  he  failed  to  do,  and  that  the  defendant  in  replevin 
then  brought  an  action  in  the  County  Court  of  Peoria  County 
against  the  officer  who  executed  the  writ  (being  the  obligee 
in  the  replevin  bond  and  the  present  plaintiff),  and  his  sure- 
ties on  his  official  bond,  alleging  the  fa«ts  aforesaid  and  also 
that  the  said  replevin  bond  was  insufficient  in  that  neither 
the  principal  nor  the  sureties  thereon  resided  within  the 
county  of  Peoria,  where  the  replevin  suit  was  brought.  It 
was  further  averred  that  upon  the  institution  of  said  action 
against  the  plaintiff  he  notified  the  defendants  herein,  and 
requested  them  to  defend  the  same,  and  that  they  accord- 
ingly undertook  to  do  so,  but  failed  therein,  and  that  judg- 
ment was  rendered  for  the  value  of  the  property  replevied, 
etc.,  against  the  present  plaintiff  and  his  sureties,  which 
judgment  remaining  in  full  force,  etc.,  was  paid  and  dis- 


Third  District — November  Term,  1894.      79 

Smith  V.  Brown. 

charged  b/  the  plaintiflf,  and  to  recover  the  amount  so  paid 
with  costs,  etc.,  the  present  suit  was  brought.  A  general 
demurrer  was  sustained  to  the  declaration. 

Tbe  plaintiflf  abided  and  suffered  judgment  for  costs,  from 
which  he  prosecutes  this  appeal. 

The  statute,  Sec.  10,  Ch.  119,  provides  for  the  form  and 
conditions  of  the  bond  in  replevin,  and  by  Sec.  25  it  is  pro- 
vided that  when  iany  of  the  conditions  of  the  bond  are  broken 
the  officer,  or  the  plaintiflf  in  the  name  of  the  oflBcer  for  his 
use,  as  the  case  may  be,  may  maintain  an  action  on  the  bond 
and  may  recover  any  damages  sustained  in  consequence  of 
the  breach  of  such  condition.  Thus  the  action  may  be 
brought  by  the  oflBcer  for  the  use  of  the  person  whose  prop- 
erty had  been  taken  under  the  writ,  or  by  the  oflBcer  for  his 
own  use  as  occasion  may  require.  The  bond  is  for  indem- 
nity to  the  oflBcer  as  well  as  to  the  defendant  in  replevin. 
People,  etc.,  v.  Robinson,  89  111.  159. 

The  declaration  here  shows  that  the  plaintiflf  in  replevin 
did  not  make  return  as  was  awarded,  and  thus  a  condition 
of  the  bond  having  been  broken  the  oflBcer  was  sued  and 
charged  with  having  taken  an  insuflBcient  bond.  The  obli- 
gors in  that  bond  were  bound  to  answer  to  the  officer  foi 
any  damage  sustained  by  him  in  executing  the  writ.  When 
he  was  sued  he  might  call  on  them  as  his  indemnitors  to 
defend  the  suit  and  thus  bind  them  bv  the  result.  Freeman 
on  Judgments,  Sec.  181;  Herman  on  Estoppel,  Sec.  54;  Big- 
elow  on  Estoppel,  3d  Ed.,  p.  84-5;  Drennan  v.  Bunn,  124 
111.  175: 

Here  it  was  alleged,  the  present  defendants,  being  so  noti- 
fied, appeared  and  made  an  unsuccessful  defense.  Whether 
the  bond  was  such  as  the  statute  required  was  by  that  judg- 
ment conclusively  determined  so  far  as  these  parties  are 
concerned.  If  it  Avas  not,  and  the  property  was  not  returned, 
the  oflBcer  was  liable,  and  being  so  he  might  sue  on  the 
bond,  even  though  not  good  as  a  replevin  bond  under  the 
statute.  Fournier  v.  Faggott,  3  Scam.  347;  Pritchett  v.  The 
People,  1  Gilm.  525;  Wolf  v.  McClure,  79  111.  564. 

We  are  of  opinion  the  declaration  disclosed  a  substantial 
cause  of  action.  The  judgment  will  be  reversed  and  the 
cause  remanded. 
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Virginia  A.  Murray^  formerly  Tirginia  A.  Hill^  t.  John 

B.  Hill. 

1.  Liens — For  Moneys  Expended  in  Improvements^  Decree  for,  in  Pro- 
ceedings to  Set  Aside  Deeds, — When  a  deed  is  set  aside  because  not  prop- 
erly executed,  if  it  appear  that  the  grantee  has  expended  moneys  in- 
improvements  thereon  upon  the  promise  of  the  deed  being  made,  the  court 
may,  in  the  decree,  give  the  defendant  a  lien  upon  the  land  for  the  moneys 
80  expended. 

Bill  in  Chancery,  to  set  aside  a  conveyance.  Error  to  the  Circuit 
Court  of  Greene  County;  the  Hon.  Geoege  W.  Herdman,  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  1894.  Affirmed. 
Opinion  filed  June  8,  1895. 

F.  A.  Whiteside,  attorney  for  plaintiff  in  error. 

» 

Mabk  Meyerstein,  attorney  for  defendant  in  error. 

Mr.  Presiding  Justice  Wall  delivered  the  opinion  of 
THE  Court. 

This  was  a  bill  in  chancery  to  set  aside  a  convej'^ance  by 
the  complainant  to  the  defendant. 

At  the  time  the  conveyance  was  made  the  parties  were 
husband  and  wife,  and  were  living  together  in  that  relation. 
Upon  a  final  hearing  the  court  found  that  the  deed  was 
invalid  because  not  properly  executed,  but  that  the  defend- 
ant had  expended  the  sum  of  $758  in  improving  the  land, 
upon  the  promise  of  the  complainant  that  she  would  make 
him  a  good  title  to  the  same,  therefore  the  deed  was  set 
aside,  but  the  defendant  was  given  a  lien  upon  the  land  for 
the  said  sum  so  expended. 

The  complainant  brings  the  record  to  this  court,  and 
assigns  error  upon  the  finding  and  decree  in  favor  of  the 
defendant  as  to  said  improvements. 

No  cross-errors  have  been  assigned  on  the  record,  and 
the  only  question  is  as  to  the  propriety  of  that  portion  of 
the  decree  which  finds  that  the  defendant  made  said  expendi- 
ture, and  gives  him  a  lien  for  the  same. 
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A  careful  reading:  of  the  evidence  has  satisfied  us  that 
the  findinor  is  supported  by  the  proof,  and  that  the  allow- 
ance is  entirely  equitable.  No  doubt  it  was  upon  the  faith 
of  complainant's  promise  to  deed  him  the  land  that  the  de- 
fendant made  the  improvements.  It  was  intended  thus  to 
make  a  home  for  their  joint  occupation.  They  afterward 
separated,  were  divorced,  th©.  complainant  married  again, 
and  then  this  bill  was  filed. 

It  was  not  necessary  to  set  up  the  claim  for  improve- 
ments by  cross-bill.  The  court  might  well  recognize  and 
allow  it  as  an  equitable  condition  of  granting  the  relief 
sought  by  complainant. 

The  decree  is  affirmed. 


60      81 
60      84 


Cle?eland^  Cincinnati^  Chicago  &  St.  Louis  Railway  Com- 
pany V.  G.  M.  Sellers. 


1.  Railroads — Attorney  Fees  in  Actions  for  Damages  by  Fire. — In 
an  action  against  a  railroad  company  for  damages  by  fire  communi- 
cated from  an  engine,  the  aUowance  of  an  attoi*ney  fee  as  a  penalty, 
under  sections  1  and  1^  of  the  act  in  relation  to  fencing  and  operating 
railroads,  approved  March  31,  1874,  is  proper. 

2.  Sa^ib — Damage  by  Fire. — It  is  made  the  duty  of  a  railroad  com- 
pany, by  statute,  to  keep  its  right  of  way  clear  from  dead  grass,  weeds. 
etc.,  and  it  is  liable  for  any  damage  dona  by  fire,  resulting  from  its  fail- 
ure to  perform  suet, duty.  • 

Transeript  from  a  Justice  of  the  Peaee.— Appeal  from  the  Circuit 
Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  1894.  Affirmed. 
Opinion  filed  June  8, 1895. 

John  T.   Dye,  attorney  for  appellant;  F.  Y.  Hamilton, 
of  coansel. 

"Welty  &  Stebling,  attorneys  for  appellee. 

Mb.  Justice  Boqgs  deliveebd  the  opinion  op  the  Court. 
Action  on  the  case  by  appellee  under  Sec.  63,  Chap.  114, 

Vol.  LX  6 
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R.  S.  (S.  &  C.  Stat.,  Vol.  2,  p.  1933),  to  recover  damages  oc- 
casioned by  fire  to  his  fence  and  hedge.  Judgment  v.  ap- 
pellant company  for  $125,  of  which  $95  was  for  damages 
by  the  fire  and  $30  for  attorney's  fees. 

It  was  sufficiently  proven  that  dry  grass,  weeds,  etc.,  were 
permitted  to  accumulate  on  the  right  of  way  of  a  railroad 
which  ran  through  appellee's  farm,  and  that  fire  from  trains 
passing  over  the  railroad  was  communicated  to  such  com- 
bustible matter  on  the  right  of  way  and  from  thence  spread 
to  appellee's  fences  on  two  occasions,  and  to  his  hedge  at 
another  time.  Counsel  for  appellant  company  urge  that  it 
was  not  proven  that  the  appellant  company  owned  or  oper- 
ated the  railroad  or  the  trains  upon  it.  The  evidence  was 
that  the  road  and  trains  were  operated  and  controlled  by 
the."  Big  Four  "  Railroad  Company. 

Appellee's  counsel  insist  that  the  appellant  company  is 
generally  and  popularly  known  as  the  "  Big  Four,"  and  that 
judicial  notice  thereof  shoujid  be  taken.  This  we  are  not 
prepared  to  concede,  but  we  think  that  it  clearly  appeared 
from  the  evidence  that  the  witnesses  and  the  counsel  for 
both  parties  in  course  of  the  trial  applied  that  designation 
to  the  appellant  company,  and  adopted  and  used  that  con- 
traction instead  of  using  and  repeating  its  lengthy  corporate 
name. 

It  appeared  from  evidence  produced  on  behalf  of  the 
appellant 'company  that  the  section  foreman  of  the  "Big 
Four"  reported  the  first  of  the  fires  to  the  company;  that 
the  claim  agent  of  the  "Big  Four"  visited  the  scene  of  the 
fire  and  endeavored  to  settle  the  claim  of  the  appellee  for  the 
damages  sustained  by  the  first  and  second  fires  but  failed, 
and  such  claims  came  before  the  proper  higher  officials  of 
the  appellant  company,  who  continued  such  negotiations 
with  appellee,  and  finally,  as  it  is  contended,  agreed  with 
him  upon  a  sum  to  be  paid  him  in  discharge  of  such  dam- 
ages. A  voucher  was  issued  to  him  by  the  appellant  com- 
pany for  the  amount  so  agreed  upon,  but  it  Avas  so  framed 
as  to  release  all  claims  for  damages  bj''  fire  to  its  date,  and. 
he  declined  to  accept  it  because  the  third  fire  had  occurred 
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while  the  settlement  was  in  progress,  from  which  he  claimed 
additional  damages  not  included  in  the  voucher  or  settle- 
ment. 

No  adjustment  being  made,  appellee  brought  this  action 
to  recover  for  the  total  of  the  damages  occasioned  by  the 
three  fires.  It  therefore  clearly  appeared  in  the  evidence 
that  the  railroad  which  ran  through  appellee's  farm  was 
controlled  and  operated  by  the  appellant  company.  The  in- 
structions given  for  the  plaintiff  below  are  not  open  to  the 
objection  urged  against  them,  that  they  declare  the  appellant 
company  liable  if  its  right  of  way  was  not  free  of  dry  weeds, 
etc.,  whether  the  fire  was  occasioned  thereby  or  not.  But 
two  instructions  were  given  for  the  plaintiflf.  Both  declared 
the  statutory  duty  of  the  appellant  to  keep  its  right  of  way 
clear  from  dead  grass,  weeds,  etc.,  and  that  it  was  liable  for 
any  damage  done  by  fire  resulting  from  a  failure  to  perform 
the  duty.  These  instructions  also  authorized  the  assessment 
of  reasonable  attornej^s'  fees  for  the  plaintiff. 

This  court  is  committed  to  a  construction  of  this  statute 
making  attornevs'  fees  collectible  in  such  cases.  St.  L.  & 
0.  K.  R.  Co.  V.  Anderson,  48  111.  App.  130.  The  constitu- 
tionality of  such  statutory  provisions  is  affirmed  by  our  Su- 
preme Court  in  P.  D.  &  E.  R.  R.  Co.  v.  Duggan,  109  111.  537. 
Judgment  affirmed. 


Cleyeland^  Cincinnati^  Chicago   &   St.  Lonis  Railway 

Company  y.  John  Kincaid. 

1.    Follows  the  Previous  Case, 

Appeal  from  the  Circuit  Court  of  McLean  County;  the  Hon.  Thomas 
F.  Tipton,  Judge,  presiding.  Heard  in  this  court  at  the  November 
term,  1894.    Affirmed.     Opinion  filed  June  3,  1895. 

Frank  T.  Hamilton,  attorney  for  appellant;  John  T.  Dye, 
of  coansel. 

Welty  &  Sterling,  attorneys  for  appellee. 
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Opinion  Per  Curiam. 

The  material  points  in  law  and  of  fact  arising  upon  this 
record  are  substantially  the  same  as  in  the  case  of  this  a]> 
pellant  v.  G.  "W.  Sellers,  decided  by  this  court  at  this  term. 

Both  cases  were  to  recover  damages  occasioned  by  the 
same  fire. 

Adopting  the  opinion  in  the  Sellers  case  the  judgment  in 
this  case  is  affirmed. 


j  60      841  

67    353 

60      84 
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1.  Measure  op  Damages— To  Dwellings  from  Livery  Stables.— When 

the  injury  is  to  the  physical  comfort,  and  results  in  the  deprivation  of 
the  comfortable  enjoyments  of  a  home,  the  measure  of  damages  is  not 
in  the  depreciation  of  the  rental  value  of  the  premises,  but  is  compensa- 
tion for  such  physical  discomfort  and  deprivation  of  the  use  and  com- 
forts of  the  home. 

2.  'SmaA.vcEa—Riiles  far  Estimating  Damages, — Tlie  amount  in  dol- 
lars necessary  to  compensate  a  person  for  an  injury  to  his  dwelling 
house,  resulting  from  unwholesome  and  noxious  stenches  from  a  livery 
stable,  and  loud  and  offensive  noises  caused  by  the  stamping,  kicking, 
etc. ,  of  horses,  ia  not  to  be  estimated  by  witnesses  or  the  "actual  amount** 
thereof  established  by  testimony  or  calculated  by  any  arithmetical  rule.. 
It  must  be  left  to  the  sound  judgment,  experience  and  discretion  of  tlie 
jury  to  fix  the  amount  in  view  of  the  facts  of  each  particular  case. 

3.  Same — Damage  to  Dwellings — Character  of  Proof, — In  an  action 
for  damage  to  a  dwelling  house  resulting  from  the  stenches  and  noises 
of  a  livery  stable  upon  an  adjoining  lot,  evidence  of  the  effect  of  such 
stenches  or  noises  upon  any  person  who  might  be  in  the  house,  whether 
a  member  of  the  family  or  a  mere  caller,  which  tends  to  enlighten  the 
jury  upon  the  question  whether  the  house  was  rendered  physicaUy  un- 
comfortable as  a  home,  is  competent. 

4.  Evidence — Nuisances—Effect  of  Unwholesome  Stenches, — ^In  an 
action  by  a  husband  for  damages  to  his  dwelling  house,  resulting  from  a 
livery  stable,  it  is  competent  to  show  that  the  effluvia  from  the  stable 
deleteriously  affected  the  health  of  his  wife. 

5.  Same — As  to  Damages  from  Nuisances, — In  actions  for  damages 
to  dwelling  houses  from  nuisances,  all  facts  which  will  aid  the  jury  in 
determining  whether  and  to  what  extent  the  plaintiff  and  his  family 
have  been  deprived  of  the  wholesome  and  comfortable  use  of  his  home 
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by  reason  of  stenches,  noises,  etc.,  from  the  nuisance  (a  livery  stable),  is 
competent 

6.  SAME^BentcU  Values,— The  character  of  the  dwelling  house,  its 
value  and  rental  before  and  after  the  location  of  the  livery  stable,  are 
proper  to  be  considered  by  the  jury  among  other  things,  but  the  depre- 
ciation in  rental  values  is  not  the  measure  of  the  plaintiff^s  damages, 
nor  is  it  incumbent  upon  him  to  establish  by  evidence  the  actual  amount 
of  his  damages. 

7.  Pleadings— flfpectai  Damages. — ^In  actions  to  recover  damages  to 
a  dwelling  house  resulting  from  odors  and  stenches  from  a  livery  stable, 
an  averment  in  the  declaration  that  such  odors  and  stenches  caused  the 
illness  of  members  of  the  family,  is  not  necessary  unless  it  is  sought  to 
recover  special  damages  because  of  such  illness,  as  moneys  expended  for 
medicines,  medical  treatment,  etc 

Trespass  on  the  Case. — Damages  resulting  from  a  nuisance.  Appeal 
from  the  Circuit  Court  of  Greene  County;  the  Hon.  George  W.  Herd- 
man,  Judge,  presiding.  Heard  in  this  court  at  the  November  term, 
1894.    Reversed  and  remanded.    Opinion  filed  June  8, 1895. 

Statement  of  the  Case. 

The  action  was  case  by  the  appellant. 

The  grounds  of  action  as  charged  in  the  declaration  and 
disclosed  by  the  evidence  were  that  appellee  moved  a  frame 
barn  from  its  former  location  and  placed  it  upon  a  lot  ad- 
joining, and  not  more  than  two  feet  distant  from  the  dwell- 
ing house  of  the  appellant,  in  which  he  and  his  family  resided, 
and  there  conducted  the  business  of  keeping  a  livery  stable; 
that  unwholesome  and  noxious  stenches  from  the  stable 
permeated  appellant's  dwelling  and  loud  and  oflfensive  noises 
caused  by  the  stamping,  kicking,  etc.,  of  the  horses  issued 
from  the  stable  during  both  night  and  day,  etc.,  whereby 
appellant  and  family  were  deprived  in  a  large  degree  of 
the  comfortable  and  wholesome  enjoyment  of  their  home. 

It  was  also  alleged  in  the  declaration,  and  evidence  was 
produced  tending  to  support  the  charge,  that  the  water  in 
appellant's  well  was  polluted  and  rendered  unfit  for  use  by 
the  drainage  from  large  quantities  of  manure,  straw,  etc., 
thrown  out  of  the  stable  by  appellee  and  left  in  heaps 
near  the  well. 

A  trial  before  the  court  and  a  jury  resulted  in  a  verdict 
and  judgment  for  the  appellee,  from  which  this  appeal. 
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Wm.  M.  Wakd,  attorney  for  appellant,  contended  that 
the  court  manifestly  erred  in  holding  that  the  measure  of 
damages  was  the  difference  in  the  rental  value  with  and 
without  the  stable,  and  so  instructing  the  jury.  There  is  no 
rule  that  can  be  laid  down  as  to  the  measure  of  damages  for 
use  and  occupancy.  It  must  be  left  to  the  jury  to  deter- 
mine. 5  A.  &  £.  Ency.,  38;  Eandolph  v.  City  of  Bloomfield, 
77  Iowa,  50. 

The  facts  in  this  case,  which  are  not  contradicted  and  are 
clearly  established,  make  a  case  for  which  a  recovery  should 
be  had.  If  a  livery  stable  under  any  circumstances  is  a 
nuisance  per  se^  the  defendant's  stable  is.  13  A.  &  E.  Ency., 
395,  and  notes;  2  Greenleaf  (14:th  Ed.),  Sec.  466  and  notes; 
Cooley  on  Torts  (2d  Ed.),  713-715;  Wahle  v.  Keinbach,  76 
HI.  322;  Cooper  v.  Kandall  et  al.,  53  111.  26;  Burditt  v. 
Swenson,  67  Am.  Dec.,  665;  Daragan  v.  Waddill,  49  Am. 
Dec.  421;  Bishop  v.  Banks,  87  Am.  Dec.  197. 

Thomas  IIenshaw,  attorney  for  appellee. 

Mr.  Justice  Boogs  delivered  the  opinion  of  the  Court. 

We  are  constrained  to  the  opinion  that  the  court  miscon- 
ceived the  law  governing  the  case  and  thereby  the  jury 
were  led  to  a  verdict  against  the  manifest  weight  of  the 
evidence. 

Certain  instructions  given  the  jury  were  so  framed  as  to 
clearly  imply  that  the  appellant  could  not  prevail  and  re- 
cover damages  unless  the  actual  amount  of  such  damages  had 
been  established  by  the  evidence.  In  another  instruction  the 
jury  were  advised  that  unless  the  appellant  "had  proven  the 
amount  of  the  damages  he  had  actually  sustained  he  could 
recover  only  nominal  damages." 

In  view  of  the  rule  of  law  hereinafter  expressed  touching 
the  question  of  proving  damages  in  cases  such  as  the  one  at 
bar,  the  instructions  above  referred  to  were  wholly  mislead- 
ing and  well  calculated  to  produce  the  erroneous  verdict 
returned  by  jury. 

As  to  the  measure  of  damages,  the  court  instructed  the 
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jury  that  "  in  no  event,  under  the  pleading  and  proof,  if  you 
find  for  the  plaintiff,  can  he  recover  greater  damages  for  the 
injury  to  the  use,  occupation  and  enjoyment  of  his  premises 
than  the  depreciation  of  the  rental  value  of  such  premises." 

Where  the  injury  is  to  phj'^sical  comfort  and  results  in 
deprivation  of  the  comfortable  enjoyments  of  a  home,  the 
measure  of  damages  is  not  the  depreciation  in  the  rental 
value  of  the  premises  occupied  by  the  plaintiff,  but  com- 
pensation for  such  physical  discomfort,  and  deprivation  of 
the  use  and  comforts  of  the  home. 

The  amount  in  dollars  necessary  to  compensate  the  plaint- 
iff in  such  cases  is  not  to  be  estimated  by  witness  or  the 
"  actual  amount "  thereof  established  by  testimony  or  cal- 
culated by  any  arithmetical  rule. 

It  must  be  left  to  the  sound  judgment,  experience  and 
discretion  of  the  jury  to  fix  the  amount  in  view  of  the  facts 
of  each  particular  case.  Amer.  and  Eng.  'Ency,  of  Law,  p. 
28 ;  Sedgwick  on  Damages,  8th  Ed.,  Vol.  1,  p.  65 ;  B.  P. 
Rwy.  Co.  V.  5th  Baptist  Church,  108 U.S. 317;  liandolph  v. 
Town  of  Bloomfield,  77  Iowa  50. 

Under  the  influence  of  the  same  erroneous  view  of  the 
rule  as  to  the  measure  of  damages  and  the  manner  of  proof 
thereof,  the  court  refused  to  permit  the  appellant  to  prove 
that  effluvia  from  the  stable  deleteriously  affected  the  health 
of  his  wife. 

Proof  shonld  have  been  admitted  of  any  fact  which  would 
aid  the  jury  in  determining  whether  and  to  what  extent  the 
plaintiff  and  his  family  had  been  deprived  of  the  wholesome 
and  comfortable  use  of  his  home  by  the  stenches,  noises,  etc., 
from  the  stable. 

The  effect  of  such  stenches  or  noises  upon  any  person  who 
might  be  in  plaintiff's  house,  whether  a  member  of  his  fam- 
ily or  a  mere  caller,  would  tend  to  enlighten  the  jury  upon 
the  question  whether  his  dwelling  \^as  rendered  physically 
uncomfortable  as  a  home  and  was  therefore  competent  to 
be  proven.  Ellis  v.  Council  Bluff  R.  R.,  22  Mo.  131;  Lougl  . 
bram  v.  Des  Moines,  72  Iowa  382;  Pierce  v.  Wagner,  29 
Minn.  355. 
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It  is  true  the  declaration  did  not  aver  that  odors,  etc., 
from  the  stable  caused  illness  of  plaintiff's  wife. 

Such  an  averment  would  no  doubt  have  been  necessary 
had  plaintiff  sought  to  recover  special  damages  because  of 
the  illness  of  his  wife,  as  for  instance,  moneys  expended  for 
medicines,  medical  treatment,  etc.,  but  was  not  necessary  in 
order  to  admit  proof  that  his  home  Avas  rendered  physically 
uncomfortable  and  unwholesome  by  the  nuisance  created  by 
the  appellee. 

The  character  of  plaintiff's  dwelling  house,  its  value,  and  its 
rental  value  before  and  after  the  location  of  the  stable  near  it, 
were  facts  proper  to  be  made  known  to  the  jury  and  proper 
for  their  consideration,  together  with  every  other  fact  tending 
to  show  the  plaintiff  had  been  deprived  of  the  comfortable 
use  and  enjoyment  of  his  home,  in  order  to  enable  them  to 
correctly  estimate  the  amount  necessary  to  compensate  him 
for  the  injury  inflicted  by  the  appellee. 

But  the  depreciation  in  rental  value  is  not  the  measure  of 
his  damages  nor  w^as  it  incumbent  upon  him  to  establish  by 
the  evidence  tl^e  "  actual  amount "  of  his  damages. 

The  judgment  must  be  and  is  reversed  and  the  cause 
remanded. 


Anltman^  Miller  &  Co.  v.  A.  L«  Jackson. 

1,  Appellate CoUKT  Practice — Failure  to  FHle  Briefs. — For  non-com- 
pUance  with  rule  80,  a  cause  will  be  reversed. 

Assnmpsit. — Breach  of  warranty.  Appeal  from  Circuit  Court  of 
Shelby  County;  the  Hon.  Jacob  FouKE,  Judge,  presiding.  Reversed  and 
remanded  at  the  May  term,  1895,  for  a  failure  to  iile  briefs,  etc. 

Geo.  D.  Chaffee  and  Andrews,  Harding  &  Vause,  at- 
torneys for  appellant. 

9 

Per  Curiam. 

Appellee  having  failed  to  file  briefs  herein  the  judgment 
is  reversed  and  the  cause  remanded  under  Kule  No.  30  of 
this  court. 
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People  of  the  State  of  Illinois  for  the  Use  of  the  State 
Board  of  Health  y.  Mrs.  Fredericka  Arendt. 

1.  MrowiPERY — Practice  of— A  Department  of  Medicine.^The  practice 
of  midwifery  is  an  important  department  of  medicine,  and  is  so  recog- 
nized by  and  is  included  within  the  provisions  of  the  act  regulating  the 
practice  of  medicine  in  this  State. 

Debt,  to  recover  a  penalty  for  practicing  medicine  in  violation  of 
law.  Appeal  from  the  Circuit  Court  of  McLean  County;  the  Uon. 
Thomas  F.  Tipton,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1894.  Reversed  and  remanded.  Opinion  filed  June  3, 
1895. 

I 

Pollock  &  Condon,  attorneys  for  appellant,  contended 
that  the  practice  of  midwifery  is  the  practice  of  medicine 
within  the  meaning  of  the  statute. 

In  section  1  of  the  act,  this  language  is  used :  "  Be  it 
enacted  *  *  *  that  no  person  shall  practice  medicine 
in  any  of  its  departments  in  this  State  unless      *    *    *    " 

Is  not  midwifery,  or  obstetrics,  a  department  of  the 
practice  of  medicine,  and  a  very  important  department  ? 
There  is  no  general  medical  work  which  does  not  devote 
much  space  to,  nor  a  medical  college  which  does  not  have 
a  chair  of  obstetrics.  But  to  show  conclusively  that  mid- 
wifery is  within  the  intendments  of  the  act,  section  7  pro- 
vides for  an  examination  in  midwifery  only,  and  the  issu- 
ance of  a  certificate  to  those  who  successfully  pass  the 
examination. 

LrviNQSTON  &  Bach,  attorneys  for  appellee,  contended 
that  the  statute  is  highly  penal  and  must  be  strictly  con- 
strued and  not  extended  by  implication  to  either  persons  or 
things  not  expressly  within  its  terras.  Reinecke  v.  The 
People,  15  111.  App.  241;  People  v.  Peacock,  98  111.  172. 

It  can  not  be  extended  by  construction  beyond  its  clear 
meaning.  Raplee  v.  Morgan,  2  Scam.  561j  Siegel  v.  The 
People,.  115  III.  89. 
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Would  people,  ordinarily,  speaking  of  the  practice  of 
medicine  and  surgery,  think  of  including  the  practice  of 
midwifery?  Would  they,  in  speaking  of  midwifery,  think 
it  included  in  the  practice  of  medicine  ?  If  not,  then  mid- 
wifery can  not  be  included  in  the  penalty  section  of  this 
statute,  because  the  words  should  be  taken  in  their  natural 
plain,  obvious  and  ordinary  signification  and  import. 
Herring  v.  Poritz,  6  111.  App.  208;  Way  v.  AVay,  64  111. 
406. 

The  title  of  this  act  is,  "An  Act  to  Eegulate  the  Practice  of 
Medicine  in  the  State  of  Illinois."  It  does  not  mention 
midwifery  or  obstetrics,  nor  can  it  by  any  reasonable  con- 
*  struction  be  made  to  include  it;  and,  therefore,  all  that  part 
of  the  act  relating  to  that  branch  of  science  is  unconstitu- 
tional. Midwifery  is  a  distinct  science,  and  is  as  much  dif- 
ferent from  the  science  of  medicine  -  as  is  dental  surgery. 
The  legislature  enacted  a  separate  act  regulating  the  prac- 
tice of  dental  surgery,  and  should  do  likewise  concerning 
the  practice  of  obstetrics,  in  order  to  make  it  constitutional. 

Midwifery  is  not  the  practice  of  medicine  or  surgery.  "As 
parturition  is  in  general  a  mere  effort  of  nature,  we  have 
seen  that,  ordinarily,  all  attendants  are  considered  as  merely 
assisting  nature,  and  not  as  performing  a  surgical  operation, 
and  therefore  unscientific  women  are  allowed  to  interfere." 
Chitty's  Medical  Jurisprudence,  420. 

The  practice  of  medicine  and  surgery  are  pursuits  very 
generally  known.  "The  former  includes  the  application 
and  use  of  medicine  and  drugs  for  the  purpose  of  curing, 
mitigating,  or  alleviating  bodily  disease,  while  the  functions 
of  the  latter  are  limited  to  manual  operations,  usually  per- 
formed by  surgical  instruments."  Smith  v.  Lane,  24  Hun 
(N.  T.),  633. 

Mr.  Presiding  Justice  Wall  delivered  the  opinion  of 
THE  Court. 

This  was  an  action  of  debt  to  recover  a  penalty  for 
practicing  medicine  in  violation  of  the  provisions  of  "  An 
act  to  regulate  the  practice  of  medicine  in  the  State  of 


Third  District — November  Term,  1894.      91 

^^^^i^^— ^M^—  ■■  ■M»<— ^»     M  —  l^»l—  ■  I  I      ■  ■  — ^^l^^^W—  ■■■■■»■■■■■  M.     I     ■  ■      III  ■  ■■      » 

Webb  V.  Perkins. 

Illinois,"  in  force  July  1,  1887.  The  verdict  was  for  de- 
fendant and  judgment  was  entered  accordingly,  from  which 
the  present  appeal  is  prosecuted.  It  appeared  from  the 
proof  that  defendant  held  herself  out  as  a  midwife  and 
practiced  in  that  capacity.  It  is  urged  this  is  not  a  viola- 
tion of  the  act     We  think  very  clearly  it  is. 

Midwifer}'  is  an  important  department  of  medicine,  and 
is  so  recognized  by  the  act.  The  law-making  power  of  the 
State  has  enacted  that  '^  No  person  shall  prsuctice  medicine 
in  any  of  its  departments  in  this  State  without  the  qualifi- 
cations required  by  this  act."  The  validity  of  such  a  law  is 
not  denied,  but  it  is  urged  only  that  the  defendant  had  not 
practiced  medicine  within  the  meaning  of  the  act.  It  needs 
no  argument  to  show  the  importance  of  obstetrics  as  a  depart- 
ment of  medicine,  nor  the  necessity  that  those  who  assume  to 
practice  in  that  department  should  possess  due  knowledge 
and  skill.  The  welfare  of  their  patients  is  certainly  within 
the  purview  of  the  law,  no  less  than  in  other  departments, 
where,  in  many  instances,  at  least,  even  less  care  and  skill 
may  be  essential,  and  where  the  consequences  of  ignorance 
and  unskillfulness  may  be  less  unfortunate.  The  services 
which  the  defendant  usually  rendered  were  not  within  the 
exceptions  of  "  emergency  or  the  domestic  administration 
of  familj''  remedies,"  mentioned  in  section  10. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


George  W.  Webb,  Constable,  v.  E.  C.  Perkins. 

1.  ExBCUTiON  Sales — An  Action  Lies  for  the  Amoun  t  Bid,  — An  officer 
seUing  property  on  execution  may  maintain  an  action  against  an  ac- 
cepted bidder  for  the  amount  of  his  bid. 

2.  Same — Sale  of  Stock  in  an  Incorporated  Company— Payment  of 
Bid  before  Copies  are  to  be  Given, — When  a  person  buys  stock  of  an  in- 
corporated company  at  an  execution  sale,  section  56  of  chapter  77,  R.  S., 
entitled,  "Judgments,  Decrees  and  Executions,"  requires  him  to  pay  the 
amount  of  his  bid  before  he  can  rightfully  require  the  officer  making  the 
sale  to  furnish  him  an  attested  copy  of  the  execution  and  return  thereon, 
to  present  to  the  corporation  for  the  purpose  of  securing  the  transfer  of 
the  shares  to  him. 


eo    01' 

er  474! 


92  Appellate  Courts  of  Illinois. 

Vol.  60.]  Webb  v.  Perkins. 

. 1 .      — 

Assumpsit^  for  the  amount  of  a  bid  at  an  execution  sale.  Appeal 
from  the  Circuit  Ck>urt  of  Morgan  Ck)unty;  the  Hon.  Cybus  Epler, 
Judge,  presiding.  Heard  in  this  oourt  at  the  November  term,  1894. 
Reversed  and  remanded.    Opinion  filed  June  4, 1895. 

S.  L.  Wallace,  attorney  for  appellant, 
W.  R.  Baldwin,  attorney  for  appellee. 

Mr.  Presiding  Justice  Wall  delivered  the  opinion  of 
the  couet. 

This  was  an  action  of  assumpsit. 

The  declaration  averred  that  the  plaintiff  was  a  constable 
of  Logan  county  and  as  such  received  certain  writs  of  ex- 
ecution against  Schneider,  Schreiber  and  Seiloflf;  that  he 
levied  the  said  writs  upon  certain  shares  of  stock  held  by 
two  of  the  defendants  in  execution  in  the  Lincoln  Furniture 
Company  and  advertised  the  same  for  sale;  that  at  said  sale 
the  defendant  bid  for  said  shares  the  sum  of  $284,  and 
he  being  the  highest  and  best  bidder,  the  said  stock  was 
knocked  oflf  and  rfbld  to  him;  that  he  then  and  there  paid  on 
said  bid  the  sum  of  $25,  but  has  failed  to  pay  the  balance. 
A  demurrer  to  the  declaration  was  sustained. 

A  sheriflf  or  other  officer  selling  property  on  execution 
may  maintain  an  action  against  an  accepted  bidder  for  the 
amount  bid.  Freeman  on  Executions,  Sec.  313  h;  Herman 
on  Execution,  Sec.  211. 

This  is  a  well  recognized  remedy  against  a  delinquent 
buyer  at  such  a  sale,  though,  of  course,  there  are  other 
remedies. 

It  is,  however,  insisted  that  there  was  no  liability  in  this 
instance  to  pay  the  purchase  price  because  the  officer  had 
not  furnished  the  corporation  with  an  attested  copy  of  the 
execution  and  of  the  return  thereon,  as  provided  by  Sec.  56 
of  chapter  77.  This  objection  proceeds  upon  the  view  that 
it  is  the  duty  of  the  officer  making  the  sale  to  leave  such 
copy  with  the  corporation  whether  the  purchase  money  has 
been  paid  or  not.  We  think  the  true  construction  of  that 
section  is  that  the  purchaser  should  pay  the  amount  bid  and 
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when  he  has  done  so  he  may  rightfully  require  the  officer 
to  furnish  him  with  the  attested  copy  and  upon  presentation 
thereof  to  the  corporation  he  would  be  entitled  to  a  certifi- 
cate of  stock  for  the  shares  so  purchased. 

The  officer  should  not  furnish  the  attested  copy  until  the 
price  is  paid.  The  return  can  not  be  completed  until  pay- 
ment. The  attested  copy  of  execution  and  return  is  the 
voucher  upon  which  the  certificate  of  stock  is  issued,  taking 
the  place  of  the  ordinary  transfer  by  the  holder,  and  the 
purchaser  should  not  be  invested  with  this  evidence  of  a 
right  to  a  certificate  until  he  has  complied  with  his  bid  by 
making  payment. 

This  seems  to  be  the  view  entertained  by  the  Supreme 
Court  in  The  People,  €?tc.,  v.  Goss,  99  111.  364,  although  the 
precise  question  now  involved  was  not  before  the  court. 

It  is  argued  that  the  declaration  should  show  that  such 
copy  was  filed  with  the  corporation  within  fifteen  days 
from  the  sale,  and  failing  to  so  show,  it  is  apparent  the 
purchaser  could  not  get  the  certificate  of  stock  because  the 
time  had  run,  and  as  he  could  take  nothing  by  the  bid  he 
should  be  required  to  pay  nothing.  It  was  his  duty  to  pay 
according  to  his  bid;  had  he  done  so  he  would  have  been 
entitled  to  the  copy,  and  if  he  did  not  pay  and  therefore 
lost  his  right  to  a  certificate  of  stock,  he  is  alone  to  blame. 

We  are  of  opinion  the  declaration  disclosed  a  good  cause 
of  action  and  that  it  was  error  to  sustain  the  demurrer. 

^he  judgment  will  be  reversed  and  the  cause  remanded. 


61    .^1- 
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Chicago  &  Alton  Railroad  Company  v.  Catherine 

Dnmpser.  IL.^^^ 

1.  Rau^boads  —  ExcursioTM — Negligence  on  Connecting  Lines.— A 
railroad  company  selling  a  ticket  over^its  own  and  a  connecting  line,  in 
porBuance  of  an  advertisement  for  an  excursion,  to  be  used  on  a  certain 
train  going  and  returning  on  a  certain  day  named,  and  which  connect- 
ing line  is  merely  the  means  of  reaching  the  real  terminus  of  its  road, 
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and  to  which  the  entire  train,  excepting  the  engine,  is  transferred,  must 
be  held  responsible  for  any  negligence  during  the  transfer,  whether  bj 
the  acts  or  omissions  of  its  own  immediate  servants  or  those  of  the  con- 
necting line  by  which  it  causes  its  train  to  be  so  transferred. 

2.  Nequoence— Orercroicded  Cars. — It  is  pegUgence  in  a  transporta- 
tion company  to  allow  its  conveyances  to  be  so  overcrowded  as  to 
endanger  the  safety  Of  those  who  first  obtain  the  available  room,  or  to 
permit  persons  to  crowd  upon  the  platforms  of  the  cars,  in  the  vain  hope 
of  finding  room  inside. 

8.  Same — Excursions — Duty  to  Furnish  Cars. — When  excursionists 
and  others  who  have  a  right  to  take  a  train  are  in  excess  of  its  capacity, 
it  is  the  duty  of  the  company  to  provide  more  cars  or  to  exclude  the 
excess  from  the  platforms  of  the  cars  before  the  train  is  started.  Not 
to  do  so  is  palpable  negligence. 

4.  Same — Getting  upon  Overloaded  Traius. — It  is  not  negligence  for 
a  person  having  a  ticket  entitling  him  to  a  passage  upon  a  certain  train 
only  to  get  upon  the  platform  of  the  train,  when  it  was  so  crowded  that 
he  could  not  get  in,  if  he  did  not  know  of  its  condition,  or  if  he  had  no 
good  reason  to  infer  it,  which  would  be  equivalent  to  a  knowledge  of  its 
condition. 

5.  Ordinary  Care — Exercise  of,  by  Excursionists. — A  person  with- 
out much  experience  as  to  the  danger  of  standing  upon  the  platform  of 
a  railway  car,  having  come  to  the  city  upon  an  excursion  train  on  which 
he  had  found  room  inside  the  car,  having  a  ticket  good  to  return  upon 
that  train  only,  and  having  no  reason  to  suppose  the  crowd  would  be 
larger  going  back,  is  not  to  be  charged  with  a  want  of  ordinary  care  for 
his  personal  safety  because  he  did  as  others  were  doing,  and  as  ordinary 
men  would  probably  have  done  under  like  circumstances — crowd  upon 
the  platform,  in  attempting  to  gain  admission  to  the  cars. 

6.  Variances — Must  be  Raised  in  the  Court  Below. — A  variance  be- 
tween the  pleadings  and  the  proofs  not  raised  in  the  court  below  can  not 
be  raised  on  appeal. 

7.  Personal  Injuries — Occurring  in  Other  States — Right  to  Sue  in 
Illinois,^On  the  trial  the  plaintiff  (the  widow  of  the  deceased)  put  in 
evidence  a  statute  of  Missouri,  which  authorizes  her  to  bring  a  suit  in 

« 

that  State,  and  it  was  admitted  that  this  action  was  properly  brought  in 
her  name  in  this  State  if  the  proofs  support  the  declaration. 

Trespass  on  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  Logan  County;  the  Hon.  Cyrus  Epler.  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  1894.  Afi^med.  Opin- 
ion filed  June  8, 1895. 

Statement  of  the  Case. 

This  is  an  appeal  from  a  judgment  for  $5,000  in  favor  of 
appellee  for  damages  sustained  by  reason  of  the  death  of 
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her  hnsband,  caused,  as  alleged,  by  the  negligence  of  appel- 
lant. 

It  appears  from  the  evidence  that  appellant  advertised  by 
means  of  posters  and  notices  in  local  newspapers,  an  excur- 
sion over  its  road  from  Lincoln  and  stations  south,  to  St. 
Louis,  for  Sunday,  July  22,  1894,  at  very  low  rates  for  the 
round  trip.  Posters  were  circulated  at  Broad  well,  where 
deceased  lived  and  where  he  took  the  train, .  a  distance  of 
over  100  miles  from  St.  Louis,  reading  as  follows : 

"Sunday,  July  22,  1894. 

Grand  low  rate  excursion  by  special  train  to  St.  Louis 
and  return  via  the  Chicago  &  Alton;  fare  for  the  round 
trip  only  $1.50.  Among  many  attractions  in  St.  Louis  on 
Sunday,  July  22,  1894,  will  be  a  great  game  of  base  ball — 
St.  Louis  vs.  Chicago  National  League.  For  further  par- 
ticulars see  small  bills. 

James  Charlton, 

General  Passenger  Agent. 

The  small  bills,  besides  giving  details  as  to  the  amuse- 
ments, attractions,  etc.,  contained  a  time  table  of  the  special 
train,  showing  the  time  of  arrival  at  all  stations,  including 
East  St.  Louis  and  St.  Louis,  also  a  table  of  the  rates  of  fare 
from  the  various  stations  for  the  round  trip  to  St.  Louis 
and  return.  Tickets  good  going  and  returning  on  that 
•    special  train  only. 

Tickets  were  issued  in  the  following  form : 

Issued  bv  Chicago  &  Alton  R.  R. 

:     CHICAGO  &  ALTON  KAILROAD. 

:  EAST  ST.  LOUIS 

ST.  LOUIS    :  —TO  THE— 

AND  :  STATION  STAMPED  ON  THE  BACK. 

RETURN.     :         Good  only  on  Excursion  Sunday, 

:  Julv  22,  1891, 

:  Via  C.  &  a.  «fe  T.  Eailroad  of  St.  Louis. 
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Issued  by  Ohicago  &  Alton  R.  R. 


Terminal  Eailroad  Association  of 

St.  Louis. 
ST.  LOUIS 
—TO- 
EAST  ST.  LOUIS. 
Good  only  on  Special  Train  Sunday, 
July  22,  1894. 
Via  C.  &  a.  &  ^.  R.  R.  Association  of 

St  Louis. 


ST.  LOUIS 

AND 
RETURN. 


Issued  by  Chicago  &  Alton  R.  R. 


Terminal  Railboad  Association  of 

St.  Louis. 

EAST  ST.  LOUIS 

ST.  LOUIS    : 

TO 

AND         : 

ST.  LOUIS. 

RETURN.     : 

Good  on  Special  Train  Sunday, 

July  22,  1894. 

Via  C.  &  a.  &  T.  R.  R.  Association 

OF  St.  Louis. 

Issued  by  Chicago  &  Alton  R.  R. 


ST.  LOUIS 

AND 
RETURN. 


CHICAGO  &  ALTON  RAILROAD. 

— FROM— 

STATION   STAMPED  ON    BACK  HEREOF 

—TO- 
EAST  ST.  LOUIS. 
Good  only  on  Special  Train  Sunday, 

Julv  22,  1894. 
Via  C.  &  A.  &  T.  R.  R.  Association 

of  St.  Louis. 


The  deceased  purchased  one  of  these  tickets  and  went  on 
the  train  to  St.  Louis. 

Persons  going  on  this  train  were  subjected  to  great  dis- 
comfort because  of  the  excessive  number  of  passengers, 
many  of  whom  had  to  stand  in  the  aisles  and  on  the  plat- 
form, and  some  even  riding  on  the  tops  of  the  cars.  Re- 
turning from  St.  Louis  the  crowd  was  not  less  and  perhaps 
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greater,  with  no  additional  cars,  and  the  deceased  failing  to 
get  inside  of  the  train  before  it  entered  the  tunnel,  was  by 
some  means  cast  to  the  ground  and  fatally  injured. 

It  is  not  known  whether  he  was  pushed  oflf  or  fell  be- 
cause suffocated  by  the  gas  or  smoke,  but  there  can  be  no 
doubt  that  his  death  was  due  primarily  to  the  overcrowded 
condition  of  the  train.  The  appellee  put  in  evidence  a  stat- 
ute of  Missouri  which  authorizes  the  widow  to  bring  suit 
and  it  is  admitted  that  the  action  was  properly  brought  in 
her  name  if  the  proof  supports  the  declaration. 

E.  D.  Blinn,  attorney  for  appellant,  contended  that  where 
a  railroad  company  sells  a  ticket  to  a  passenger  over  its  own 
road  and  extending  over  the  road  of  a  connecting  line,  the 
company  selling  the  ticket  acts  as  agent  only  of  the  con- 
necting line,  and  is  not  responsible  for  injuries  received 
by  the  passenger,  occasioned  by  the  negligence  of  the  officers 
of  the  connecting  line.  2Redfieldon  Eailways,  267;  Penn- 
sylvania E.  R.  Co.  V.  Connell,  112  111.  295 ;  Knight  v.  Cort- 
land R.  R.  Co.,  56  Me.  235 ;  Hartan  v.  Eastern  R.  R.  Co., 
114:  Mass.  44 ;  2  Wood's  Railway  Law,  1418  ;  2  Hutchinson 
on  Carriers,  Sec.  578  ;  Beach's  Law  of  Railways,  Sec.  1006  ; 
25  Am.  and  Eng.  Ency.  of  Law,  1085,  and  notes. 

A  passenger  voluntarily  placing  himself  in  a  position  of 
danger  can  not  recover  where  his  act  was  the  direct  prox- 
imate cause  of  the  injury,  nor  can  his  widow  and  heirs  re- 
cover in  case  of  death  from  injuries  so  received.  Illinois 
Central  R.  R.  Co.  v.  Green,  81  III.  24 ;  Chicago  &  Alton 
Railway  v.  Becker,  76  III.  31 ;  2  Redfield  on  Railways,  224; 
Chicago  &  K  W.  R.  R.  Co.  v.  Sweeney,  52  111.  330;  Chi- 
cago, R.  I.  &  P.  R.  R.  Co.  V.  Bell,  Admr.,  70  111.  103;  Abend 
V.  T.  H.  &  I.  R.  R.  Co.,  Ill  111.  209. 

Beach  &  Hodxett,  attorneys  for  appellee,  contended  that 
carriers  are  liable  for  injuries  to  passengers  on  roads  over 
which  their  trains  are  run.  Wabash,  St.  Louis  &  Pacific 
Ry.  Co.  V.  Peyton,  106  111.  534;  Chicago  &  Northwestern 
Ry.  Co.  V.  Johnson,  27  111.  App.  351;  Morris  v.  Chicago, 
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Eock  Island  &  Pacific  Railway  Company,  65  Iowa,  727;  64 
Am.  Rep.  39;  Knight  v.  West  Jersey  Railroad  Company, 
108  Pa.  St.  250;  56  Am.  Rep.  200;  Herrick  v.  Minneapolis 
&  St.  Louis  Railway  Company,  31  Minn.  11;  47  Am.  Rep. 
47;  Burns  v.  Grand  Rapids  &  I.  Railroad  Company  (Ind.),  15 
N.  E.  Rep.  230.  The  right  to  sue  is  given  by  the  Missouri 
statute  to  the  widow.  Revised  statutes  of  Missouri,  Sec- 
tion 4425.  And  person  entitled  to  sue  there  must  sue  here. 
Tiffany  on  Death  by  Wrongful  Act,  Sec.  201,  and  cases 
cited;  Wooden  v.  Western  N.  Y.  &  P.  Railroad  Company, 
126  K  T.  10;  26  N.  E.  Rep.,  1050;  Usher  v.  West  Jersey 
Railway  Company,  126  Pa.  St.  Rep.  206. 

The  relation  of  passenger  and  carrier  existing  in  this 
case,  and  the  railroad  company  having  knowledge  of  the 
demand  for  passage,  was  bound  to  exercise  the  utmost  care 
and  diligence  reasonably  practicable  for  the  safety  of  the 
passenger.  Chicago  &  Alton  Railroad  Company  v.  Pills- 
bury,  123  111.  9;  TuUer  et  al.  v.  Talbott,  23  111.  357;  Chicago, 
B.  &  Q.  Railroad  Company  v.  Hazzard,  26  111.  373;  Chicago 
&  Alton  Railroad  Company  v.  Arnol,  144  111.  261;  Chicago 
&  Alton  Railroad  Company  v.  By  ram,  48  111.  A  pp.  41. 

Suit  can  be  maintained  in  this  State  upon  the  statute  of 
the  State  of  Missouri,  such  statute  not  being  contrary  to  the 
public  policy  of  this  State.  Revised  Statutes  of  Missouri, 
Sees.  4425,  4426;  Shedd  et  aJ.  v.  Moran,  10  111.  App.  618; 
Chicago  &  Northwestern  Railway  Company  v.  Tuite,  44  111. 
App.  535. 

Me.  Presiding  Justice  Wall  delivered  the  opinion  of 
THE  Court. 

The  most  important  question  is  whether  the  appellant 
company  can  be  held  responsible  for  the  alleged  negligence 
•  of  running  the  train  so  overcrowded  through  the  tunnel.  It 
'  is  argued  that  deceased  had  no  contract  with  appellant  to 
carrv  him  beyond  East  St.  Louis,  which  was  the  end  of  its 
line,  and  that  the  negligence  alleged  was  that  of  the  connect- 
ing line,  known  as  the  Terminal  Association,  which  hauled 
the  train  from  East  St.  Louis  across  the  bridge  over  the 
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Mississippi  river,  and  through  the  tunnel  to  the  Union  depot 
in  St.  Louis;  and  that  appellant  acted  merely  as  the  agent 
of  said  association  in  selling  tickets  over  that  part  of  the 
route.  A  large  part  of  the  proof  offered  by  appellant  was 
for  the  purpose  of  showing  the  method  by  which  the  trans- 
fer of  trains  is  eflfected,  from  which  it  appears  that  the 
Terminal  Association  hauls  the  train  across  with  its  own 
engine  and  that  it  puts  its  own  collector  aboard  to  take  up 
the  bridge  tickets.  The  movement  of  the  train  is  under  the 
exclusive  control  of  the  Terminal  Association  (not  only  with 
respect  to  this  road,  but  all  other  roads  using  the  bridge), 
and  passengers  may  be  transported  across  the  river  who 
have  not  come  in  and  who  are  not  going  out  over  the  road, 
so  that  in  crossing  the  river  and  passing  through  the  tunnel 
the  train  may  be  crowded  by  persons  for  whose  presence 
the  road  is  not  responsible. 

We  have  given  due  consideration  to  all  that  is  contained 
in  the  record  bearing  on  this  question  and  we  are  clearly  of 
opinion  that  the  position  taken  by  appellant  is  not  tenable. 
There  was  a  plain  and  unequivocal  proposition  to  transport 
persons  by  a  given  train  from  points  named  on  appellant's 
line  to  St.  Louis  and  return.  This  appears  from  the  adver- 
tisements, no  less  than  from  the  ticket.  Indeed,  while  the 
physical  terminus  of  the  road  is  East  St.  Louis,  the  real  ter- 
minus for  all  practical  purposes  as  to  passenger  traffic,  was 
at  the  Union  depot  in  St.  Louis.  Its  train,  in  care  of  its  own 
servants,  was  taken  across  by  the  mere  agency  of  another 
company,  under  such  conditions  as  were  agreed  upon  by  the 
two  companies,  and  with  which  the  passengers  had  nothing 
whatever  to  do. 

Whatever  the  appellant  allowed  the  Terminal  Company  to 
do  in  the  way  of  carrying  mere  bridge  passengers  in  appel- 
lant's cars  was  a  matter  for  which  appellant's  passengers 
were  not  answerable. 

Perhaps  it  is  a  part  of  the  consideration  for  which  the. 
transfer  service  is  performed,  and  whether  so  or  not,  the  ap- 
pellant permits  it,  and  mijst  be  chargeable  with  the  conse- 
quences. 
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We  have  been  referred  to  the  case  of  Penna.  Co.  v.  Con- 
nell,  112  111.  295,  as  supporting  appellant  in  its  present  con- 
tention. In  that  case  a  ticket  was  sold  by  the  Wabash  Rail- 
road Company  from  Omaha  to  New  York.  A  part  of  the 
route  was  over  the  line  of  the  Wabash  from  Omaha  to  St. 
Louis,  and  a  part  over  the  line  of  the  Pennsylvania  Com- 
pany from  Philadelphia  to  New  York. 

The  latter  company  refused  to  honor  the  ticket  over  its 
line.  The  Wabash  Company,  in  order  to  avoid  liability  for 
the  acts  or  omissions  of  connecting  lines,  printed  on  the  face 
of  the  ticket  a  clause  reading  thus :  "  In  selling  this  ticket 
for  passage  over  other  roads  this  company  acts  only  for 
them  and  assumes  no  responsibility  beyond  its  own  line." 

The  coupon  over  the  Pennsylvania  contained  a  statement 
that  it  was  issued  by  the  Wabash  Railway  on  account  of 
the  Pennsylvania  Railroad.  Very  clearly,  in  that  case,  the 
Wabash  was  not  responsible  for  the  negligence  of  connect- 
ing lines.  , 
■  The  opinion  proceeds  further  to  state  the  general  rule 
that  aside  from  the  language  of  the  ticket  the  selling  com- 
pany would  not  be  liable  beyond  its  own  line.  We  need 
not  combat  that  position  in  this  case.  What  might  be  a 
sound  rule  where  tickets  are  sold  over  connecting  lines,  the 
passenger  changing  cars  from  one  road  to  another  or  riding 
in  a  through  sleeping  car  furnished  by  a  company  operating 
none  of  the  roads,  is  not  before  us.  Here  the  situation  is 
very  different.  The  connecting  line,  so-called,  is  merely  the 
means  of  reaching  the  real  terminus  of  the  road  to  which 
the  entire  train,  except  the  engine,  was  transferred,  and  the 
ticket  was  in  pursuance  of  advertisements  sold  for  the 
round  trip,  to  be  used  only  on  the  specified  train  going  and 
returning  on  the  day  named. 

The  reasoning  of  the  Supreme  Court  in  the  cases  of  Illi- 
nois Central  R.  R.  v.  Copeland,  24  111.  332,  and  Wabash, 
etc.,  Ry.  Co.  v.  Peyton,  106  111.  534,  is  more  in  point,  as  we 
regard  it. 

We  do  not  care  to  enter  upon  a  further  discussion  of  the 
authorities  which  have  been  cited  by  counsel  on  either  side. 
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Some  of  these  bear  more  or  less  upon  the  point  under  con- 
sideration, but  as  frequently  happens,  the  circumstances  in 
others  are  so  unlike  those  in  the  case  at  bar  as  to  make  the 
ruling  of  little  weight  here. 

Confining  our  view  to  the  case  under  consideration  we 
are  satisfied  that  upon  reason  and  authority  the  appellant 
must  be  heldt-esponsible  for  any  negligence  during  the  trans- 
fer, whether  by  the  act  or  omissions  of  its  own  immediate 
servants  or  those  of  the  agency  by  which  it  caused  its  trains 
to  be. so  transferred. 

The  next  question  is,  can  negligence  be  inferred  from 
permitting  the  train  to  be  so  crowded  that  all  the  passen- 
gers could  not  get  within  the  cars,  and  taking  it  in  this  over- 
crowded condition  through  the  tunnel  ? 

The  answer  must  be  in  the  affirmative. 

It  seems  hardly  necessary  to  discuss  the  proposition.  A 
transportation  company  should  not  allow  its  conveyances 
to  be  so  overloaded  as  to  endanger  the  safety  of  those  who 
first  obtain  the  available  room. 

When  that  number  has  been  received  no  more  should  be 
admitted,  nor  should  persons  be  allowed  to  crowd  upon  the 
platform  in  the  vain  hope  of  finding  room  inside,  when  to 
remain  on  the  platform  is  to  incur  the  danger  that  was  so 
apparent  in  this  instance.  It  was  the  business  of  those  who 
had  the  matter  in  hand  to  see  to  the  safety  of  the  passen- 
gers in  this  regard. 

If  the  excursionists  and  others  who  had  a  right  to  take 
the  train  were  in  excess  of  the  capacity  of  the  cars,  more  cars 
should  have  be^n  provided,  or  the  excess  should  have  been 
excluded  from  the  platforms  before  the  train  started.  It 
was,  to  say  the  least,  palpable  negligence,  amounting  to  an 
apparent  indifference,  or  even  disregard,  for  human  life,  to 
move  the  train  into  the  tunnel  while  so  many  passengers 
were  standing  on  the  platforms  and  struggling  for  admis- 
sion to  the  cars.    Without  hesitation,  this  was  negligence. 

Was  the  deceased  exercising  ordinary  care  in  attempting 
to  go  on  the  train  in  its  crowded  condition  ? 

His  conduct  is  to  be  measured  by  what  an  ordinary  per- 
son might  reasonably  be  expected  to  do  under  the  same  cir- 
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cumstances.  He  was  probably  without  much  experience  as 
to  the  danger  of  standing  upon  the  platform  while  passing 
through  the  tunnel.  He  had  a  ticket  good  for  that  train 
only.  He  had  managed  to  find  room  inside  the  train  coming 
to  the  city,  and  he  had  no  reason  to  suppose  that  the  crowd 
would  be  larger  going  back.  He  saw  others  making  their 
way  in  or  attempting  to  do  so,  and  there  waS  no  interfer- 
ence by  the  officials  in  charge  of  the  train. 

He  did  as  he  saw  others  doing,  without  objection  from 
the  train  men,  and  he  did  as  ordinary  men  would  probably 
have  done  under  like  conditions. 

One  of  the  witnesses,  who  was  also  an  excursionist,  and 
who  had  two  small  boys  with  him,  was  prudent  enough  not 
to  undertake  it,  and  waited  for  another  train,  but  this  action 
was  exceptional  and  probably  due  to  the  extra  care  naturally 
taken  on  account  of  the  boys,  whose  safety  was  also  in- 
volved. We  are  not  disposed  to  overrule  the  conclusion  of 
the  jury  on  this  point. 

Various  objections  have  been  urged  to  the  action  of  the 
court  in  giving  instructions  for  appellee,  and  in  modifying 
and  refusing  some  of  those  asked  by  appellant. 

In  the  view  we  take  of  the  case,  the  only  serious  question 
of  fact  was  that  last  referred  to — whether  the  deceased  ex- 
ercised ordinary  care,  and  we  are  of  opinion  that  the  con- 
clusion of  the  jury  as  to  this  branch  of  the  case  was  not 
unduly  affected  by  the  instructions  as  given. 

One  of  the  modifications  to  which  much  objection  is  taken 
consisted  of  inserting  the  words  "  if  he  knew  "  in  the  body 
of  the  third  instruction  asked  by  appellant,  referring  to  the 
knowledge  of  deceased  as  to  the  crowded  condition  of 
the  car.  The  instruction,  as  drawn,  charged  the  deceased 
with  negligence  if  he  got  on  the  car  when  it  was  so  crowded 
that  he  could  not  get  in.  If  he  did  not  know  this  condi 
tion,  or  if  he  had  no  good  reason  to  infer  it,  he  was  not  at 
fault  in  trying  to  get  in.  In  the  first  and  second  instruc- 
tions asked  by  appellant,  which  were,  in  a  general  way,  on 
the  same  point,  and  which  were  given  without  modifica- 
tion, the  element  of  knowledge  was  plainly  stated. 

We  think  no  error  occurred  in  this  respect. 
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Refused  instructions  complained  of  were  numbers  four, 
five  and  six,  which  dealt  with  the  liability  of  appellant  foi* 
the  negligence  occurring  during  the  transfer,  as  to  which, 
what  has  herein  been  said  on  that  point  is  a  sufficient  comment 
and  need  not  be  repeated.  And  so  of  certain  objections 
based  on  the  same  theory  of  the  defense  as  to  some  of  the 
instructions  given  for  appellee,  wherein  it  seemed  to  be 
ignored  whether  the  point  where  the  deceased  fell  from  the 
train  was  on  the  appellant's  line  or  not. 

Further  objection  to  instructions  for  appellee  is  that 
the  duty  of  the  carrier,  as  to  the  forethought  and  caution 
necessary  in  respect  to  the  safety  of  the  passenger  is  too 
strongly  stated.  Having  reference  to  the  facts,  we  think 
this  objection  not  well  taken.  In  any  fair  view  of  the  case, 
as  already  stated,  we  are  clear  that  there  was  very  great 
negligence  in  taking  the  train,  so  overloaded,  into  the  tun- 
nel, and  the  jury  could  not  have  found  otherwise.  If,  as  we 
hold,  appellant  is  responsible  for  tbat  negligence,  there  was 
nothing  left  but  the  question  whether  deceased  used  or- 
dinary care,  as  to  which  the  law  was  stated  with  sufficient  . 
fullness  and  accuracy. 

A  point  strongly  urged  is  that  the  proof  does  not  sustain 
the  declaration  in  this,  that  it  alleged  the  appellant  pos- 
sessed and  operated  a  line  of  railroad  from  Broadwell  to  St. 
Louis,  while  the  proof  shows  that  so  much  of  the  line  as  lies 
west  of  Bridge  Junction  in  East  St.  Louis,  is  operated  and 
possessed  by  the  Terminal  Railroad  Association.  If  there 
was  a  variance  such  as  here  suggested,  between  the  allega- 
tions and  the  proofs,  it  should  have  been  specifically  pointed 
out,  so  that  the  objections  might  have  been  obviated  by 
amendment. 

There  was  a  motion  at  the  close  of  plaintiflTs  case  to  ex- 
clude the  proof  from  the  jury,  and  we  do  not  understand 
that  it  was  based  upon  the  ground  of  variance,  but  upon  the 
proposition  that  no  liability  was  shown  by  the  proof.  Such 
an  objection  can  not  be  urged  for  the  first  time  in  this 
court. 

The  judgment  will  be  afflnned. 
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Stephen  T.  Banney  t.  Mary  L.  Flinn, 

1.  Gambling — Recovery  of  Money  Lost  ai — Burden  of  Proof.— -Jn  an 
action  by  a  person  other  than  the  loeer,  to  recover  money  lost  at  gam- 
hling,  under  section  182  of  the  Criminal  Code,  providing  that  any  person 
who  shall  at  any  time  or  sitting,  hy  playing  at  C€u^,  etc.,  lose  to  any 
person  so  playing,  any  sum  of  money,  etc.,  amounting  in  the  whole  to 
ten  dollars,  and  pays  such  loss,  may  recover  the  same,  etc.,  and  if  he  fails 
to  bring  suit  within  six  months,  any  other  person  may  do  so,  etc.,  it  is 
incumbent  upon  the  plaintiff  to  prove  that  the  losses  at  any  one  sitting 
amounted  to  as  much  as  ten  dollars. 

2.  Pabtibs-- Jn  Suits  for  Money  Lost  at  (gambling. — In  an  action  to 
recover  money  lost  at  gambling  under  section  182  of  the  Criminal  Code, 
it  is  the  winner,  and  not  the  keeper  of  the  house  in  which  the  money 
was  won,  who  is  liable  to  respond  to  the  loser,  or  if  he  does  not  sue  in 
six  months,  to  whoever  may  sue. 

Action  to  RecoTer  Money  Lost  at  Gamblingr. — Appeal  from  the  Cir- 
cuit Court  of  Brown  County;  the  Hon.  Jefferson  Orr,  Judge,  presid- 
ing. Heard  in  this  court  at  the  November  term,  1894.  Reversed  and 
remanded.    Opinion  filed  Jime  8, 1895. 

E.  A.  Perry,  attorney  for  appellant. 

A.  Hedrictk  and  Edward  Yates,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Wall  delivered  the  opinion  of 
THE  Court. 

This  is  an  appeal  from  a  judgment  for  $500,  in  an  action 
on  the  case  predicated  on  Sec.  142  of  the  Criminal  Code  in 
relation  to  gaming. 

The  statute  provides  that  any  person  who  shall  at  any- 
time or  sitting,  by  playing  at  cards,  etc.,  lose  to  any  person 
so  playing,  any  sum  of  money,  etc.,  amounting  in  the  whole  to 
$10,  and  pays  the  loss,  may  recover  the  same  from  the  winner 
thereof,  and  that  in  case  the  person  who  shall  so  lose  shall 
not  sue  within  six  months,  any  other  person  may  bring  suit 
against  the  winner  and  recover  threefold,  with  costs  of  suit. 
It  was  alleged  here  that  William  Flinn,  the  husband  of  the 
plaintiff,  lost  money  in  sums  exceeding  $10  at  one  time  or 
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sitting,  on  various  occasions,  in  certain  games  of  cards  to  the 
defendant,  and  that  more  than  six  months  had  elapsed  with- 
out suit  brought  by  said  William  Flinn.  The  plea  was  not 
guilty,  and  upon  a  jury  trial  the  plaintiff  recovered  a  verdict 
for  $738.75  of  which  $238.75  was  remitted  and  a  motion  for 
a  new  trial  having  been  overruled,  judgment  was  rendered 
for  the  balance.  It  is  urged  as  one  of  the  reasons  for  a  re- 
versal that  the  evidence  does  not  support  the  verdict.  We 
have  carefully  read  the  abstract  of  the  evidence  and  are 
compelled  to  say  that  the  point  is  well  taken.  Although  it 
appears  that  the  said  William  Flinn  frequently  gambled  and 
lost  sums  exceeding  $10  in  the  house  of  the  defendant,  the 
proof  wholly  fails  to  show  that  as  much  as  $10  was  evei 
won  by  the  defendant  from  him. 

The  defendant  kept  a  saloon  and  in  a  room  up  stairs  al- 
lowed persons  to  gamble.  The  evidence  tends  to  show  that 
he  received  compensation  for  the  use  of  the  room  in  "  chips," 
representing  money,  whenever  certain  hands  were  held — 
and  that  Flinn  had  frequent  occasion  to  contribute  "  chips  " 
to  the  table  in  this  way — but  assuming  that  money  so  re- 
ceived by  the  defendant  was  money  won  by  him  within  the 
statute,  as  to  which  no  opinion  need  be  expressed,  there  is 
no  proof  that  he  ever  received  thus  as  much  as  $10  from 
Flinn  at  any  one  sitting.  Indeed  the  evidence  very  strongly 
tends  the  other  way.  There  is  some  proof  that  Flinn  did 
on  two  or  three  occasions  play  with  defendant,  but  no  proof 
that  at  such  times  his  losses  ever  amounted  to  as  much  as 
$10. 

The  finding  of  the  jury  can  be  accounted  for  only  upon 
the  theory  that  the  defendant  was  deemed  liable  for  the 
money  lost  by  Ffinn  in  the  house  to  the  defendant  or  to 
other  persons,  but  the  statute  does  not  so  provide. 

It  is  the  winner,  not  the  keeper  of  the  house,  who  is  liable 
to  respond  to  the  loser,  or  if  he  does  not  sue  within  six 
months,  to  whoever  may  sue. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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Preferred  Masonic  Mutual  Accident  Association  of 

America  t«  John  H.  Jones. 

1.  Accident  Insurance — Construction  of  Conditions — Meaning  of 
the  Term  ^^Immediately," — ^The  term  "  immediately  "  as  used  in  a  policy 
of  accident  insurance  against  loss  of  time  resulting  from  bodily  injuries 
incurred,  which,  independent  of  other  causes,  immediately ,  wholly  and 
continuously  disable  the  insured  from  transacting  any  kind  of  business 
pertaining  to  his  occupation,  is  to  be  construed  in  its  connection  as  a 
word  of  time,  and  does  not  mean  within  a  reasonable  time,  but  pres- 
ently, without  any  substantial  interval. 

2.  Saxk— Injuries  Not  Included  in  the  Policy. — Where  a  person,  in- 
sured in  an  accident  company  against  loss  of  time  resulting  from  bodily 
injuries,  which,  independent  of  other  causes,  immediately  disable  him 
from  transacti^^g  any  kind  of  business  pertaining  to  his  occupation,  was 
injured  in  passing  through  a  door  and  accidentally  and  violently  striking 
his  head  against  the  casing  over  the  doorway,  but  continued  to  transact 
his  duties  as  a  salesman  for  five  days  before  he  was  wholly  disabled,  etc., 
it  was  held  that  he  could  not  recover  under  the  conditions  of  the  policy. 

Assampsit,  on  a  policy  of  accident  insurance. — ^Appeal  from  the  Cir- 
cuit Court  of  Sangamon  County;  the  Hon.  James  A.  Creiohton,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1894.  Reversed 
and  remanded.    Opinion  filed  June  3, 1895. 

E.  L.  Chapin,  attornej'^  for  appellant. 
OoNKLiNG  &  Grotjt,  attorneys  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

This  was  an  action  of  assumpsit  against  appellant,  a  Mich- 
igan corporation,  on  its  policy  of  insurance  issued  to  ap- 
pellee on  August  5,  1892.  A  general  demurrer  to  the 
declaration  was  overruled,  and  the  defendant  abiding  there- 
by, was  defaulted  for  want  of  a  plea,  the  damages  assessed 
at  $276,  and  final  judgment  rendered  therefor  and  for 
costs,  from  which  this  appeal  is  prosecuted. 

The  declaration  is  in  a  single  count,  setting  out  so  much 
of  the  policy  as  is  relied  on,  and  with  which  a  copy  of  the 
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entire  instrument  is  also  filed.  From  these  it  appears  that 
the  occupation  of  plaintiff  is  that  of  a  salesman,  and  that 
defendant,  by  its  policy,  promised  to  insure  him  against 
bodily  injury  of  divers  kinds  and  forms,  respectively,  "  in- 
curred through  external,  violent  and  accidental  means,"  of 
which  the  one  here  alone  relied  on  is  claimed  to  be  included 
in  the  following  clause :  "  First — In  the  sum  of  $25  per 
week  against  loss  of  time,  not  exceeding  fifty-two  consecu- 
tive weeks,  resulting  from  bodily  injuries'incurred  as  afore- 
saj(j  *  *  *  which  shall,  independent  of  all  other  causes, 
immediately,  wholly  and  continuously  disable  him  from 
transacting  any  and  every  kind  of  business  pertaining  to 
his  occupation  as  above  stated."  The  averment  of  the 
declaration  is  that  while  pursuing  his  said  occupation  ''  the 
plaintiff  was  passing  through  a  cellar  door  and  accidentally 
and  violently  struck  his  head  on  the  stone  casing  over  the 
said  doorway  and  was  thereby,  then  and  there,  knocked 
down  and  his  head  seriously  injured,  but  that  although 
suffering  pain  he  continued  to  perform  his  duties  as  sales- 
man for  the  space  of  five  days,  when  said  injury,  independ- 
ent of  all  other  causes,  wholly  disabled  him  from  transact- 
ing any  and  every  kind  of  business  pertaining  to  his  occu- 
pation as  above  stated,  and  the  plaintiff  became  seriously 
sick,  sore,  lame  and  disordered  from  said  injury,  independ- 
ent of  all  other  causes,  and  he  was  wholly  and  contin- 
uously disabled,  from  that  time  to  this,  from  transacting 
any  and  every  kind  of  business  pertaining  to  his  occupation 
as  salesman." 

Does  this  state  a  case  within  the  meaning  of  the  agree- 
ment i  Appellant  insists  it  is  substantially  defective  in  fail- 
ing to  show  that  the  alleged  injury  did  immediately  disable 
appellee. 

It  is  plain  that  the  parties  intended  to  limit  those  covered 
by  it  to  a  class  identified  and  distinguished  by  the  means 
causing  and  the  effects  following  them,  as  therein  described. 
The  latter  are  so  described  by  the  verb  "  disable  "  qualified 
by  the  adverbial  phrase  "  independent  of  all  other  causes," 
and  the  adverbs  "  immediately,"  "  wholly  "  and  "  oontinu- 
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ously."  These  are  all  terms  of  essential  description,  and  if 
they  respectively  indicate  diflferent  but  consistent  character- 
istics of  the  thing  described,  they  are  alike  material,  and 
each  is  so  much  so  that  no  liberality  of  construction  in  favor 
of  the  insured  will  warrant  the  court  in  disregarding  either. 
U.  8.  Ace.  Assoc'n  v.  Millard,  43  App.  150.  The  decla- 
ration, to  be  good,  must  therefore  aver  that  the  plaintiff 
was  not  only  wholly  and  continuously  disabled  by  the 
means  alleged,  independent  of  all  other  causes,  but  also 
"  immediately  "  so  disabled,  whatever  that  may  mean,  un- 
less it  is  included  in  the  phrase  ^*  independent  of  all  other 
causes."  What  it  does  mean,  as  here  used,  and  consequently 
whether  it  is  so  included,  is  the  question  now  presented  for 
determination. 

According  to  standard  lexicographers  and  the  common 
understanding,  it  has  but  two  meanings — one  indicating  the 
relation  of  cause  and  effect,  as  direct  and  proximate,  and 
the  other  the  absence  of  time  between  two  events.  Thus 
Webster  defines  it  generally  as  "  in  an  immediate  manner." 
His  third  definition  of  "  immediate  "  is  "  acting  with  nothing 
interposed  or  between,  or  without  the  intervention  of 
another  object  as  a  cause,  means,  medium  or  condition; 
producing  its  effect  by  direct  agency."  And  hence  more 
specifically  defines  the  adverb  as  "  without  intervention  of 
anything,  proximately,  directly — opposed  to  mediately," 
which  is  in  substance  identical  with  the  idea  conveyed  by 
the  adverbial  phrase  quoted.  For  a  cause  which  produces 
its  effect  "  independent  of  all  other  causes  "  produces  it  by 
direct  agency  or  proximately.  If,  then,  the  term  "  immedi- 
ately "  was  used  in  that  sense,  or  had  no  other  meaning, 
or  none  as  reasonably  applicable  to  this  case,  it  might  be 
disregarded  as  superfluous. 

But  it  has  another,  quite  as  commonly  understood  and 
used,  which  Webster  states  as  "without  interval  of  time; 
without  delay ;  instantly."  So,  also,  according  to  Worces- 
ter. Streeter  v.  Streeter,  43  111.  p.  165.  To  give  it  any 
effect  whatever  here,  then,  in  either  sense,  without  disre- 
garding the  phrase  which  is  its  equivalent  in  the  former,  it 
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must  be  held  to  have  been  used  in  the  latter.  We  need  to 
entertain  no  doubt  that  the  disability  alleged  was  caused 
directly  and  approximately,  because  exclusively,  by  the  in- 
Jury,  in  order  to  hold  as  matter  of  law  that  if  there  was  an 
interval  of  five  davs  between  them  it  was  not  caused  with- 
out  interval  of  time,  without  delay,  or  instantly. 

Attention  is  called  to  cases  in  which  the  term  has  been 
construed  to  mean  within  a  reasonable  or  practicable  time. 
From  the  Am.  &  Eng.  Ency.  of  Law,  Vol.  IX,  p.  931  (note  2), 
is  cited  the  remark  that  "  the  word  '  immediately,'  although 
in  strictness  it  excludes  all  mean  times,  yet  to  make  good 
the  deeds  and  intents  of  parties  it  shall  be  construed  such 
convenient  time  as  is  reasonably  required  for  doing  the 
thing."  These  are  believed  to.  be  cases  in  which  some- 
thing is  to  be  done  by  voluntary  human  agency,  and  in- 
stant compliance  is  necessarily  impossible,  or  so  impracticable 
as  to  forbid  the  supposition  that  it  was  intended,  as  illus- 
trated by  the  provision  in  fire  insurance  policies  requiring 
the  insured  to  give  immediate  notice  of  his  loss  and  the 
like,  where  some  interval  of  time  is  necessary  to  prepare  it. 

Is  there  anv  reason  for  a  like  construction  here?  There 
was  no  deed  or  intent  of  appellee  to  be  made  good.  He 
had  nothing  to  do  or  intend  in  the  premises.  The  agree- 
ment contemplated  him  as  entirely  passive.  It  was  not 
made  his  part,  in  any  active  or  voluntary  sense,  to  become 
disabled.  He  was  to  be  made  so,  without  regard  to  his  will, 
by  external,  violent  and  accidental  means.  If  not  thereby 
made  so  immediately— whether  by  reason  of  his  strength, 
pluck,  nerve  or  anything  else,  though  another,  less  strong, 
might  have  been — his  case  is  not  within  the  agreement. 

It  is  said  that  total  disability  does  not  always  instantly 
follow  an  injury  by  such  means;  that  the  cause  operates  ac- 
cording to  the  laws  of  nature,  always  within  a  reasonable 
time,  and  therefore  it  is  not  to  be  supposed  that  the  parties 
intended  any  effect  sooner  than  it  would  be  produced  or 
might  be  reasonably  expected  in  accordance  with  those 
laws. 

But  the  question  here  is  whether  the  intention,  as  ex- 
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pressed,  limits  the  liability  of  appellant  to  those  cases,  which 
are  many,  in  which  nature  does  so  act  as  to  produce  the 
required  effect  immediately  in  point  of  time.  We  see  noth- 
ing unreasonable  in  such  a  limitation.  .From  another  part 
of  the  agreement  it  is  clear  that  the  injuries  intended  were 
such  as  should  proximately,  and  exclusive  of  all  other 
causes,  produce  it.  If  any  substantial  interval  of  time  be- 
tween them  was  to  be  allowed,  the  insurer  would  be  exposed 
to  liability  for  some  that  were  materially  aided  in  its  pro- 
duction by  causes  arising  in  such  interval,  from  the  difficulty 
of  proof  as  against  ihej>08t  hoc  argument.  In  view  of  the 
actual  liberality  of  legal  construction  in  favor  of  the  insured 
and  the  supposed  leaning  of  juries  against  corporations,  ap- 
pellant might  well  endeavor  to  guard  itself  against  this 
disadvantage  by  some  expression  which  would  more  cer- 
tainly bring  the  case  within  that  description  as  well  as  mark 
a  distinct  feature.  For  those  purposes  the  term  immediately, 
as  an  adverb  of  time,  would  be  appropriate  and  effective, 
but  in  the  other  sense  entirely  useless. 

Cases  cited  show  it  is  not  peculiar  to  the  policies  or  cer- 
tificates of  membership  issued  by  this  company;  and  that  it 
has  been  commonly  understood  in  that  sense  may  perhaps 
be  a  fair  inference,  from  the  fact  that  counsel  have  found 
but  a  single  one  in  which  the  question  here  made  was  pre- 
sented. In  that  the  language  of  the  certificate  was  the 
same  as  in  this,  and  the  Supreme  Court  of  Georgia  held,  as 
for  the  same  reason  we  hold,  that  "immediately,"  in  that 
connection  was  "a  word  of  time,"  and  did  not  mean  "within 
a  reasonable  time,"  but  presently,  without  any  substantial 
interval.  Williams  v.  The  Preferred  Mut.  Ace.  Association, 
91  Georgia,  698.  We  have  no  hesitation  in  saying  that 
"  after  the  lapse  of  five  days,"  occupied  in  the  performance 
of  his  active  duties  as  before  the  injury,  is  not  within  any 
recognized  meaning  of  the  term  when  used  as  a  word  of 
time.    The  demurrer  should  therefore  have  been  sustained. 

Beversed  and  remanded. 
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Terre  Hante  and  Indianapolis  Railroad  Go.  t.  Susaunab 


1.  RAJLROADS—Femjinfir  Right  of  Way-^Failure^Rights  of  Land 
Owner, — On  the  failure  of  a  railroad  coini>any  to  build  or  repair  fences 
as  required  by  law,  the  owner  of  the  adjoining  land,  after  notice,  may 
do  so  and  recover  for  double  the  value  thereof. 

Transcript  from  a  Jnstiee  of  the  Peace.— Action  for  building 
and  repairing  railroad  fences.  Appeal  from  the  Circuit  Court  of  Edgai 
County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1894.  Affirmed.  Opinion  filed  June  8, 
1895. 

T.  J.  Golden  and  J.  E.  Dtas,  attorneys  for  appellant. 
James  A.  Eads,  attorney  for  appellee. 

Mb.  Justiob  Boogs  pelivebbd  the  opinion  of  the  Coubt. 

Action  by  appellee  to  recover  under  sections  65,  66,  chap- 
ter 114,  E.  S.  (S.,  &  C.  Statute,  Vol.  2,  p.  193*),  double  the 
cost  of  repairing  fence  of  appellant  company.  Cause  heard 
by  the  court.  Judgment  v.  appellant  $100.70.  The  notice 
to  the  company  was  to  repair  a  fence,  and  appellant  insists 
that  the  recovery  was  for  building  a  new  fence.  We  think 
not.  The  company  had  a  fence  at  the  place  in  question.  It 
was  torn  down  and  rebuilt,  the  necessarv  new  material  be- 
ing  added.  It  is  urged  that  the  fence  as  rebuilt  was  not 
suitable  and  sufficient  to  turn  the  animals  enumerated  in  the 
statute.  We  have  carefully  read  the  evidence.  It  was  not' 
free  from  conflict,  but  we  incline  to  agree  with  the  trial 
court  that  the  preponderance  was  with  the  appellee.  No 
other  questions  are  presented.    The  judgment  is  affirmed. 
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Lake  Erie  &  Western  Bailroad  Co.  t.  B.  F.  Norris. 

1.  Railroads— (Speed  of  Trains^Negligence. — It  is  negligence  to  run 
a  train  within  the  limits  of  an  incorporated  town  at  a  greater  rate  of 
speed  than  allowed  by  the  ordinances. 

2.  Same — Care  to  Avoid  Striking  Domestic  Animals  on  the  Track, — 
The  servants  of  a  railroad  company  are  required  by  law  to  observe  due 
care  to  avoid  striking  domestic  animals  after  discovering  them  upon  the 
track. 

Trespass  on  the  Case,  for  killing  domestic  animals.  Appeal  from 
the  Circuit  Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge, 
presiding.'  Heard  in  this  court  at  the  November  term,  1894  Affirmed. 
Opinion  filed  June  8,  1895. 

Statement  of  the  Case. 

Case  by  appellee  for  killing  his  cow  on  Market  street, 
Blooraington,  Illinois.  Negligence  alleged:  (1)  Failure  to 
ring  the  bell  or  sound  the  whistle  as  required  by  the  stat- 
ute. (2)  Failure  of  engineer  to  use  ordinary  care  to  avoid 
injuring  the  cow  after  he  knew  that  she  w^as  upon  the  track. 
(3)  Running  the  train  at  greater  speed  than  the  city  ordi- 
nance allowed.  Trial  by  jury.  Verdict  for  appellee  for 
$40  and  appeal  to  this  court. 

A.  E.  DkMange,  attorney  for  appellant. 

Henry  S.  Doolet,  counsel  for  appellee. 

Mr.  Justice  Boogs  delivered  the  opinion  of  the  Court. 

The  evidence  was  conflicting  upon  each  alleged  ground  of 
negligence,  so  much  so  that  we  are  not  warranted  in  dis- 
agreeing with  the  jury  as  to  the  conclusions  proper  to  be 
drawn  from  it. 

The  boundary  line  of  the  city  is  the  center  of  Market 
street.  The  cow  was  struck  north  of  the  center  of  the 
street  and  within  the  city.  The  ordinance  of  the  city 
limiting  the  speed  of  railway  trains  to  ten  miles  per 
hour  was  properly  admitted  in  evidence.  It  had  not  extra 
territorial  force.     Outside  the  city  limits  a  train  might  be 
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moved  at  any  rate  of  speed  without  violating  it,  but  such 
speed,  if  it  excseeded  ten  miles  per  hour,  could  not  lawfully 
be  continued  within  the  city.  It  was  incumbent  upon  the 
appellant  company  to  move  its  trains  within  the  city  in 
compliance  with  the  ordinance,  and  as  the  motion  of  a  train 
can  not  be  suddenly  checked,  this  dut}^  may  have  involved 
the  necessity  of  regulating  its  speed  when  approaching  the 
city  in  order  that  it  might  enter  the  territory  of  the  city  at 
a  lawful  rate. 

There  was  evidence  tending  to  show  that  the  engineer 
might,  by  the  exercise  of  ordinary  care,  have  avoided  strik- 
ing the  animal.  It  was  therefore  not  error  for  the  court  to 
modify,  to  that  eflfect,  the  instruction  asked  by  the  appellant 
in  which  the  court  was  asked  to  charge  the  jury  that  the 
plaintiff  could  not  recover  if  the  train  was  running  at  a  law- 
ful rate  of  speed  and  the  fireman  rang  the  bell  as  required 
by  the  statute.  The  first  of  appellant's  refused  instructions 
advised  the  jury  that  the  ordinance  did  not  limit  the  speed 
of  trains  outside  the  city  limits.  This  principle  was  clearly 
stated  in  other  given  instructions  and  it  was  not  error  to 
refuse  to  reiterate  it.  The  other  instruction  requested  by 
appellant  and  refused,  asked  the  court  to  direct  the  jury  to 
find  for  the  defendant  if  it  appeared  from  the  proof  that 
the  engineer  and  fireman  complied  with  the  ordinances  of 
the  city  regulating  the  speed  of  the  train  and  prohibiting 
the  blowing  of  the  whistle  at  the  place  in  question.  This 
instruction  left  out  of  consideration  the  fact  that  liability 
might  be  predicated  upon  the  failure  of  the  servants  of  the 
company  to  ring  the  bell  (if  the  whistle  was  not  sounded) 
and  to  observe  due  care  to  avoid  striking  the  cow  after  dis- 
covering her  upon  the  crossing,  and  for  this  reason  it  was 
properly  refused. 

Whether  the  appellee  exercised  due  care  in  the  manage- 
ment of  the  animal  was  a  question  of  fact  which  was  sub- 
mitted to  the  jury  upon  conflicting  evidence  and  under 
proper  instructions  from  the  court.  The  record  seems  free 
from  error  of  reversible  character. 

The  judgment  is  affirmed. 

Vol.  LX  8 
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Terre  Hante  &  Indianapolis  Railroad  Company  t.  John 

W.  Grissom. 

1.  Railroad  Companies— ^erurfngr  Tracks.— -A  railroad  company  is 
bound  to  fence  its  tracks  and  side  tracks,  except  at  stations  or  deix)ts, 
and  at  places  which  do  not  constitute  part  of  the  necessary  depot  or  sta- 
tion grounds. 

3.  Same— Killing  Domestic  Animals  Qitestians  of  Fad,— The  question 
as  to  whether  an  animal  came  upon  the  track  of  a  railroad  company 
upon  such  part  of  tiie  depot  grounds  as  are  required  to  be  open  for  the 
convenience  of  the  public  in  the  use  of  the  railroad  is  a  question  of  fact 
for  the  jury. 

3.  Verdicts — Manifestly  Against  the  Weight  of  the  Testimony.— A 
verdict  which  is  manifestly  against  the  weight  of  the  evidence  will  be 
set  aside. 

Transcript  from  a  Justice  of  the  Peace.— Action  for  killing  a  domes- 
tic animal.  Appeal  from  the  Circuit  Court  of  Cumberland  County;  the 
Hon.  Silas  Z.  Landbs,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1894.  Reversed  and  remanded.  Opinion  filed  June  3, 
1895. 

L.  N.  Brewer  and  T.  J.  Golden,  attorneys  for  appellant. 

ScRANTON  &  SoRANTON,  attomeys  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  Court. 

Action  by  appellee  under  the  statute  to  recover  the  value 
pf  a  cow  killed  by  one  of  appellant's  trains.  Judgment  be- 
low in  his  favor  for  $45.  The  negligence  relied  on  was 
that  the  appellant  company  failed  to  comply  with  the  stat- 
ute requiring  it  to  fence  the  track  of  its  road.  The  precise 
point  where  the  cow  csyne  upon  the  right  of  way  or  the 
track  was  not  disclosed.  The  body  of  the  animal  was  found 
by  the  side  of  the  track  south  of  the  eastern  portion  of  the 
unincorporated  village  of  Woodbury.  The  village  is  situ- 
ated on  the  north  side  of  the  "  National  road."  The  lots  and 
business  houses  face  upon  this  road  and  its  streets  open  into 
it.  The  road  is  practically  one  of  the  streets  of  the  village. 
The  right  of  way  of  the  appellant  company  extends  to  the 
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south  line  of  the  road.  Before  the  village  was  platted  the 
company  maintained  a  switch  there  but  had  fences  on  both 
sides  of  the  right  of  way  inclosing  the  switch.  The  space 
within  the  fence  upon  the  north  side  of  the  track  and  ex- 
tending to  the  National  road  was  then  used  to  some  extent 
by  the  public.  Kailroad  ties,  cord  wood  and  timber  were 
delivered  there,  gates  being  provided  in  the  railroad  fence 
for  that  purpose.  Some  time  after  this  the  appellee  and 
others  laid  out  and  platted  the  village  and  built  business 
houses  and  residences.  He  engaged  in  business  as  a  mer- 
chant there;  also  bought  wood  and  sold  it  to  the  appellant 
company.  The  gates  in  the  railroad  fence  proved  trouble- 
some' and  inconvenient  to  the  public  and  the  appellant 
finally  removed  the  fence,  thus  leaving  open  to  the  public 
the  ground  between  the  National  road  and  its  track  and 
switch  south  of  the  platted  lots  and  streets  of  the  village. 
A  cattle  guard  was  placed  at  each  end  of  the  switch,  and  the 
fence  on  the  north  side  of  the  right  of  way  joined  to  them. 
Thus  the  track  was  fenced  upon  its  south  side  in  strict  com- 
pliance with  the  statute,  and  was  unfenced  south  of  the 
platted  portion  of  the  village  upon  its  north  side.  The  cow 
came  upon  the  right  of  way  at  some  unknown  point,  from 
the  National  road,  passed  to  the  main  track  and  was  struck 
by  a  train  and  killed. 

The  body  w^s  found  near  the  main  track  and  about  one- 
third  the  length  of  the  switch  from  its  east  end.  The  ques- 
tion of  fact  presented  to  the  jury  was  whether  the  cow  came 
upon  the  track  upon  such  part  of  the  depot  or  station 
grounds  as  are  required  to  be  open  for  the  convenience  of 
the  public  in  the  use  of  the  railroad.  The  instructions  ^  ven 
by  the  court  as  to  the  application  of  the  statute  were  cor- 
rect. Those  refused  were  not  proper  to  be  given.  But  we 
think  the  verdict  of  the  jury  was  manifestly  against  the 
weight  of  the  evidence.  If  we  concede,  as  counsel  for  ap- 
pellee contend,  that  the  jury  were  warranted  in  assuming 
that  the  animal  came  upon  the  right  of  way  at  the  point 
where  the  body  was  found,  still  we  think  the  verdict  is 
wrong.  It  appeared  clearly  from  the  evidence  that  the 
convenience  of  the  public  required  that  a  fence  should  not 
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be  maintained  there.  The  appellee  testified  as  follows: 
"  The  town  was  platted  the  whole  length  of  the  switch. 
The  business  houses  front  on  the  National  road.  On  the 
space  between  the  switch  and  the  National  road  the  company 
receives  wood,  lumber  and  stuff  to  be  shipped  away.  I  have 
received  some  goods  there.  The  people  around  there  sell 
wood  and  ties  to  the  company,  and  considerable  business  is 
done  there.  I  have  sold  them  wood  there.  The  switch  is 
taken  up  nearly  all  the  time  with  wood  and  lumber  all 
through  it." 

John  Connor,  a  witness  in  behalf  of  appellee,  testified : 
"  There  was  no  town  there  until  a  few  years  ago.  Up  to 
that  time  the  right  of  way  on  the  north  side  was  fenced  up. 
After  that  they  put  in  the  switch,  the  trains  generally 
stopped  there. 

"  They  had  gates  to  get  in  and  out  awhile.  The  gates 
were  found  to  be  troublesome  and  were  taken  out ;  and 
when  the  town  was  laid  out  they  took  the  right  of  way 
fence  away,  and  it  has  been  open  ever  since.  The  space 
between  the  National  road  and  the  switch  is  used  by  the 
public  in  transacting  business  with  the  railroad  company. 
Wood  and  lumber  and  stock  have  been  shipped  from  there, 
and  goods  put  on  and  off  there." 

Benj.  Sheehan,  witness  for  appellant,  testified:  "I  think 
the  town  of  Woodbury  was  laid  out  about  two  years  ago. 
There  are  stores  and  blacksmith  shop,  postofflce,  etc.  In 
1893  there  were  three  stores,  blacksmith  shop  and  sawmill. 
Have  two  mails  a  day  there.  The  south  line  of  the  old 
National  road  is  the  north  line  of  the  railroad  right  of  way, 
and  the  National  road  is  inside  of  Woodbury;  it  is  the  street 
on  the  south  side  of  Woodbury.  The  right  of  way  comes 
up  to  the  south  line  of  the  National  road.  The  National  road 
is  the  most  public  road  there  is  in  our  county.  Mr.  Grissom 
(appellee)  helped  to  lay  out  the  town  of  Woodbury.  The 
cow  was  killed  from  twenty-five  to  forty  rods  from  the  east 
end  of  the  switch  on  the  south  side  of  the  railroad.  North 
of  that  is  laid  off  in  lots  and  blocks.  The  switch  is  120  rods 
long,  and  the  lots  and  blocks  are  laid  out  the  full  length  of 
the  switch  and  all  along  the  National  road  and  up  to  the 
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right  of  way  of  the  railroad  company.  At  the  point  where 
the  cow  was  found  it  was  mostly  used  for  loading  lumber. 
The  yard  is  filled  entirely  with  wood,  generally.  Mr.  Gris- 
som  was  engaged  in  running  a  store  there  in  July,  1893.  I 
think  he  sold  wood  to  the  company.  The  wood  was  deliv- 
ered all  along  there,  no  particular  place,  wherever  they 
could  get  room.  The  switch  has  been  used,  I  think,  three 
or  four  years.  It  is  considerable  of  a  timber  point  on  the 
railroad;  good  deal  of  timber  bought  and  sold  there." 

Charles  C.  Hodges,  witness  for  appellant,  testified :  "  Re- 
side at  Woodbury;  was  postmaster  there;  lived  there  about 
two  years;  am  one  of  the  parties  who  laid  out  and  platted 
the  town  of  Woodbury,  The  space  between  the  National 
road  and  the  switch  was  in  use  for  shipping  stuff  away  by 
the  company  and  individuals." 

No  other  testimony  was  produced  upon  the  question. 
Comment  upon  that  produced  seems  superfluous.  No  con- 
flict is  found  in  it.  But  one  conclusion  arises  from  it,  and 
that  is  the  place  where  the  appellee  presumes  the  cow 
came  upon  the  right  of  way  was  a  part  of  the  depot  or  sta- 
tion grounds,  and  was  required  to  be  kept  open  for  the  con- 
venience of  the  public.  The  business  needs  of  the  people  of 
the  village,  and  of  its  vicinity  demanded  ready  and  conven- 
ient access  to  the  railroad  grounds  at  that  point. 

The  fence  once  there,  though  provided  with  gates,  unrea- 
sonably discommoded  and  obstructed  the  public  in  the 
transaction  of  business  with  the  company.  It  was  for  that 
reason  removed,  and  properly,  we  think.  The  verdict  should 
have  been  for  the  appellant. 

Reversed  and  remanded. 


Win.  H.  and  Philip  H.  Gonboy^  Administrators  of  James 

Conboy,  v.  W.  T.  F.  Petty. 

1,  Sales — Of  a  Portion  of  the  Property— When  the  Title  Passes. — 
It  18  a  general  rtile  governing  sales  of  personal  property  and  applicable 
to  the  sale  of  a  portion  of  a  common  mass  that  the  title  remains  in  the 
seller  until  the  bargained  property  is  separated  and  identified. 
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2.  Same — An  Exception  to  the  Rule — Risks  of  Ownership, — If  the 
mass  of  property  is  uniform  in  kind  and  quality  it  is  competent  for  the 
parties  to  agree  or  intend  that  possession  and  title  shall  pass  to  the  buyer, 
and  in  such  case  the  buyer  becomes  the  owner,  and  all  risks  of  ownership 
devolve  upon  him. 

8.  Same— WTi^n  the  Title  and  Risks  of  Ownership  Remain  with  the 
jSeZ/er.— Inthe  absence  of  an  agreement  or  mutual  intention  that  posses- 
sion and  title  of  property,  a  portion  of  which  is  sold,  shall  pass  to  the 
buyer,  the  transaction  is  a  contract  of  sale,  the  title  and  risks  of  owner- 
ship remaining  in  the  seller,  and  not  a  consummated  sale  devolving  such 
risks  upon  the  buyer. 

4.  Verdicts— W^Tien  Illogical. — ^When  the  plaintiff,  if  entitled  to  any 
verdict,  is  entitled  to  $806,  double  the  amount  of  one  returned,  the  ver- 
dict retm-ned  will  be  set  aside. 

Assampsit,  for  goods  sold,  etc.  Appeal  from  the  Circuit  Court  of 
Pike  County;  the  Hon.  Jefferson  Orr,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1894.  Reversed  and  remanded. 
Opinion  filed  June  8,  1895. 

Statement  of  the  Case. 

Appellee,  on  the  17th  day  of  February,  1892,  made  a  public 
sale  of  his  property  and  offered  thereat,  at  auction,  a  quan- 
tity of  corn  in  the  crib,  perhaps  1000  bushels  in  all.  The 
auctioneer  offered  the  corn  in  lots  of  100  bushels  with  the 
privilege  to  the  purchaser  to  take  as  much  more  as  he 
miffht  desire.  Havs  Colvin  was  the  successful  bidder  for 
the  first  lot,  and  announced  that  he  would  take  200  bushels. 
Another  lot  was  then  offered  and  James  H.  Conboy,  appel- 
lant's intestate,  became  the  purchaser  at  thirty-six  cents  per 
bushel,  and  he  would  take  the  remainder  of  the  corn. 

Colvin  did  not  remove  the  corn  purchased  by  him  until 
March  15,  1892. 

Conboy  was  informed  late  in  the  afternoon  on  the  17th 
of  March,  1892,  that  Colvin  had  taken  out  the  200  bushels 
purchased  by  him,  and  proceeded  early  the  next  morning 
Tvith  a  number  of  teams  to  get  the  remainder.  The  corn 
was  totally  consumed  by  fire  on  the  night  of  the  I7th. 

The  action  was  by  the  appellee  to  recover  the  purchase 
price  of  the  corn  upon  the  theory  that  title  had  passed  to 
Conboy.    Judgment  for  appellee  and  appeal  to  this  court. 
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Since  the  appeal  James  H.  Conboy  departed  this  life  and 
appellants  are  his  administrators. 

Williams  &  Williams,  attorneys  for  appellants,  contended 
that,  although  a  contract  for  the  sale  of  goods  be  complete 
and  binding  in  other  respects,  the  property  in  them  remains 
in  the  vendor,  and  they  are  at  his  risk,  if  any  material  acts 
remain  to  be  done  before  the  delivery,  either  to  distinguish 
the  goods  or  ascertain  the  price  thereof.  Chitty  on  Con- 
tracts, 375;  Low  v.  Freeman  et  al.,  12  111.  467;  O'Keefe  v. 
Kellogg,  15  111,  347;  Frost  v.  WoodrulBF,  54  111.  155. 

The  rule  of  law  is,  that  where  there  is  an  immediate  sale 
and  nothing  remains  to  be  done  by  the  vendor  as  between 
him  and  the  vendee,  the  property  in  the  thing  sold  vests  in 
the  vendee,  and  then  all  the  consequences  resulting  from 
the  vesting  of  the  property  follow;  one  of  which  is,  that  if 
it  be  destroyed,  the  loss  falls  on  the  vendee.  Wade  v.  Mof- 
fett  et  al.,  21  111.  110;  Kohl  v.  Lindley,  39  111.  197;  2  Kent's 
Com.,  492;  Tarling  v.  Baxter,  13  Eng.  Cora.  Law  Rep.  199; 
Gardner  v.  Howland  et  al.,  2  Pick.  602;  Shumway  et  al.  v. 
Ritter,  8  lb.  443;  Parsons  v.  Dickenson  et  al.,  11  lb.  352; 
The  State  v.  Fuller,  5  N.  C.  26;  Hooben  v.  Bidwell,  16  Ohio 
610;  Wing  v.  Clark  et  al.,  24  Me.  366. 

The  property  does  not  pass  absolutely,  unless  the  sale  be 
completed;  and  it  is  not  completed,  so  long  as  anything  re- 
mains to  be  done  to  put  it  into  a  condition  for  sale,  or  to 
identify  it,  or  discriminate  it  from  other  property  with 
which  it  is  connected.  Dunlap  v.  Berry,  4  Scam.  327;  Graflf 
V.  Fitch,  58  IlL  373. 

Where  the  portion  of  a  common  mass  is  sold  bj^  number, 
weight  or  measure,  the  sale  is  incomplete,  and  the  title  con- 
tinues with  the  seller  until  the  bargained  property  is  sepa- 
rated and  identified.  Young  v.  Austin,  6  Pick.  280;  Merril 
V.  Hunnewell,  13  Pick.  213;  Woods  v.  McGee,  7  Ohio,  407; 
Field  V.  Moore,  Hill  &  Denio  (N.  Y.)  418;  Hutchinson  v. 
Hunter,  7  Pa.  St.  140;  Stevens  v.  Eno,  10  Barb.  (K  Y.)  95; 
Waldo  V.  Belcher,  11  Ired.  609;  Gardiner  v.  Snydam,  7  N. 
Y.  367;  Scudder  v.  Worster,  11  Cush.  573;  Cook  v.  Logan, 
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7  Iowa  142;  Bailey  v.  Smith,  43  N.  H.  141;  McLaughlin  v. 
Piatti,  27  Cal.  463;  Holdeman  v.  Duncan,  51  Pa.  St.  66;  Box 
V.  The  Provincial  Ins.  Co.,  15  Grant  Ch.  (Canada)  337; 
Cumberland  Bone  Co.  v.  Andes  Ins.  Co.,  64  Me.  466;  Keeler 
V.  Goodwin,  111  Mass.  490;  Morrison  v.  Dingley,  63  Me.  553; 
Hahn  v.  Fredericks,  30  Mich.  223;  Huntington  v.  Chisholm, 
61  Ga.  270. 

Jacob  D.  Hess  and  Mumfokd  &  Johnston,  attorneys  for 
appellee,  contended  that  in  the  absence  of  certainty  the  pre- 
sumption favors  an  absolute  sale.  Benjamin  on  Sales,  Sec. 
311. 

Even  though  something  remains  to  be  done  by  the  vendor, 
as  weighing  or  measuring,  if  it  appears  that  the  parties  in- 
tended that  the  sale  should  be  complete  before  the  articles 
sold  are  weighed  or  measured  the  property  will  pass  before 
this  is  done.  Graflf  v.  Fitch,  58  III.  373;  Strauss  v.  Minzes- 
heimer,  78  III.  492;    Shelton  v.  Franklin,  68  III.  333. 

An  auction  sale  is  not  executory,  but  is  completed  when 
the  property  is  knocked  down  to  the  purchaser.  Chamber- 
lain v.  Bain,  27  111.  App.  634. 

The  sale  is  absolute,  and  the  property  rests  in  the  buyer 
and  at  his  risk  as  soon  as  the  bargain  is  concluded,  without 
actual  payment  or  delivery.  Willis  v.  Willis,  Adm'r,  6 
Dana  38. 

A  party  becomes  a  buyer  when  goods  are  knocked  down 
to  him  at  auction.     Hilliard  on  Sales,  323. 

A  contract  whereby  a  farmer  sold  a  certain  quantity  of 
growing  corn  at  an  agreed  price  to  be  delivered  in  the  future, 
is  an  absolute  sale  of  corn.  Sanborn  v.  Benedict,  78  III. 
309. 

A  sale  of  specific  articles  by  weight,  the  price  being  agreed 
upon,  may  be  a  complete  sale,  although  the  articles  have  not 
been  weighed.  Wabash  R.  E.  Co.  v.  Shryock,  9  Brad.  323; 
Holliday  v.  Burgess,  84  111.  193;  Morrison  v.  Woodley,  84 
111.  192. 

Mr.  Justice  Boggs  delivered  thk  opinion  of  the  Court. 
It  is  a  general  rule  governing  sales  of  personal  property 
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and  applicable  to  the  sale  of  a  portion  of  a  common  mass, 
that  the  title  remains  in  the  seller  until  the  bargained  proj)- 
erty  is  separated  and  identified,  and  as  long  as  anything  re 
mains  to  be  done  by  the  seller.  Parsons  on  Contract,  Vol. 
1,  p.  527;  O'Keefe  v.  Kellogg,  15  111.  347;  Frost  v.  Wood- 
ruff, 54  111.  155 ;  Schneider  v.  Westerman,  25  111.  614. 

There  is  an  exception,  however,  to  this  general  rule, 
and  it  is  if  the  mass  of  property  is  uniform  in  kind  and 
quality  it  is  competent  for  the  parties  to  agree  or  intend 
that  possession  and  title  shall  pass  to  the  buyer,  and  if  they 
do  so  agree,  or  intend  as  between  them,  the  buyer  becomes 
the  owner,  and  all  risks  of  ownership  devolve  upon  him. 
Graff  V.  Fitch,  58  111.  373 ;  Wood  &  Co.  v.  Eoach,  52  111. 
App.  388 ;  Stanley  v.  Robinson,  14  111.  A  pp.  480. 

In  the  absence  of  such  an  agreement  or  mutual  intention, 
the  transaction  id  a  contract  of  sale,  the  title  and  risks  of 
ownership  remaining  in  the  seller,  and  not  a  consummated 
sale  devolving  such  risks  upon  the  buyer. 

It  is  not  here  contended  that  this  case  is  brought  within 
the  exception  by  an  express  agreement,  but  it  is  urged  that 
it  must  be  inferred  from  the  language  employed  by  the 
parties  and  their  acts  and  conduct  that  they  understood  and 
intended  that  the  title  to  the  corn  should  pass  at  once  to 
the  buyer. 

A  careful  examination  of  the  evidence  inclines  us  quite 
decidedly  to  the  conclusion  that  whether  the  title  should 
pass  to,  or  the  risks  of  ownership  be  cast  upon  the  buyer 
did  not  occur  to  the  parties  or  either  of  them,  and  neither 
of  them  had  any  intent  or  thought  about  it. 

Various  incidents  and  circumstances  proven  form  the 
basis  of  the  argument  of  counsel  to  the  contrary  of  this 
view,  but  the  probative  force  thereof  is  too  slight  to  be 
allowed  to  control,  and  is,  indeed,  not  inconsistent  with  the 
conclusion  we  have  expressed,  viz.,  that  neither  party 
thought  about,  or  formed  an  intent  upon  the  question.  It 
was  quite  satisfactorily  shown  that  after  the  day  of  the 
auction  sale,  and  for  some  time  thereafter,  several  head  of 
horses  and  hogs  belonging  to  the  appellee  were  fed  out  of 
the  com  in  the  crib  which  was  struck  off  by  the  auctioneer 
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to  Colvin  and  appellant's  intestate.  It  is  true  appellee 
denied  that  he  so  appropriated  the  corn  to  his  own  use, 
but  he  admitted  that  his  boy  might  have  done  so,  though 
he  insisted  he  had  directed  the  boy  not  to  feed  that  corn. 
But  it  was  proven  that  appellee,  after  the  day  of  the  auction 
sale,  until,  and  at  the  time  of  the  fire,  lived  upon  the  farm 
where  the  corn  in  question  was  raised  and  stored  in  the 
crib,  and  there  kept  the  stock  in  question,  and  that  the 
stock  was  fed  in  com,  and  that  he  had  no  corn  other  than 
that  in  this  crib. 

This  circumstance  militates  strongly  against  the  theory 
that  the  appellee  intended  that  title  should  pass.  Other 
circumstances  proven,  but  which  need  not  be  mentioned, 
add  much  force  to  the  same  conclusion. 

Moreover,  it  seems  apparent  that  the  jury  did  not  base 
their  verdict  upon  a  finding  that  the  parties  had  agreed  or 
intended  that  possession  or  title  should  pass. 

The  evidence  of  the  appellee,  which  was  not  in  this  re- 
spect contradicted,  showed  that  there  was  850  bushels  of 
corn  remaining  in  the  crib  after  Colvin  had  taken  out  the 
200  bushels  bought  by  him.  It  was  shown,  without  dis- 
pute, that  appellant's  intestate  was  to  pay  thirty-six  cents 
per  bushel. 

The  verdict,  if  for  the  plaintiff,  should  have  been  for  $306. 
It  was  for  $153,  exactly  one-half  the  true  amount  to  which 
the  plaintiff  was  entitled,  if  entitled  at  all. 

It  is  not  unreasonable  to  conclude  that  this  verdict  was 
the  result  of  the  inability  of  the  jury  to  decide  the  control- 
ling question  of  fact  upon  which  the  rights  of  the  parties 
rested.     The  cause  should  be  again  heard. 

The  judgment  is  reversed  and  the  case  remanded. 
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Gruer  v.  The  People. 


James  H.  Graer  et  aL  t.  The  People^  etc.^  for  ase  of 

Lottie  Hall. 

1.  Bastardy— JEscqpe — Liability  of  Constable  on  his  Bond, — ^A  con- 
stable who  permits  a  prisoner  in  his  custody  on  a  charge  of  bastardy  to 
escape  is  liable  on  his  official  bond  for  substantial  damages. 

Bastardy. — A^ppeal  from  the  Circuit  Court  of  Cass  County;  the  Hon. 
Lyman  Lacby,  Judge,  presiding.  Heard  in  this  court  at  the  November 
term,  1894.    Affirmed.    Opinion  filed  June  3,  1895. 

A.  A.  Leeper  and  J.  N.  Gbidlby,  attorneys  for  appellants. 
R.  W.  Mills,  attorney  for  appellee. 

Mr.  Presiding  Justice  Wall  delivered  the  opinion  of 
THE  Court. 

This  was  an  action  of  debt  on  the  official  bond  of  a  con- 
stable. The  breach  assigned  was  that  the  officer  permitted 
a  prisoner  in  his  custody  on  a  charge  of  bastardy  to  escape, 
whereby  the  complainant  lost  her  remedy  under  the  statute 
against  the  prisoner.  The  cause  was  tried  by  the  court,  a 
jury  being  waived.  The  issues  were  found  for  the  plaintiffs 
and  the  damages  were  assessed  at  $300.  Judgment  followed 
accordingly,  from  which  the  present  appeal  is  prosecuted. 

The  proof  sufficiently  supported  the  allegations  of  the 
declaration,  and  the  only  important  question  is  whether  the 
damages  are  excessive.  The  appellants  insist  that  on  the 
evidence  only  nominal  damages  should  have  been  allowed. 
It  appeared  that  the  prisoner  was  a  young  man,  a  printer 
by  occupation,  at  the  time  of  the  arrest;  that  he  had  for- 
merly been  a  railroad  brakeman;  that  he  was  quite  capable 
of  earning  and  paying  the  full  amount  allowable  to  the 
complainant  under  the  statute,  and  that  he  had  relatives 
who  could,  if  they  would,  have  furnished  him  security  upon 
the  necessary  bonds. 

The  statute  provides  the  coercive  remedy  of  imprison- 
ment nisi  limited  to  a  certain  period,  but  supposed  to  be 
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effective  in  ordinary  cases.  It  would  work  a  palpable  eva- 
sion of  the  law  to  permit  an  escape,  and  to  answer  the  com- 
plainant with  merely  nominal  damages  when  she  had  lost 
this  remedy.  In  view  of  the  evidence  it  is  quite  probable 
that  had  the  machinery  of  the  law  operated  fully  the  com- 
plainant would  have  obtained  the  compensation  provided  by 
the  statute. 

The  negligence  of  the  officer  deprived  her  of  a  valuable 
right,  and  the  damages  assessed  are  not  too  high. 

The  judgment  will  be  affirmed. 


Western  Union  Telegraph  Company  t.  John  D.  Lycan. 

1.  Verdicts— TPTien  They  Are  to  he  fl^teined.— Where  the  evidence 
is  conflicting,  etc.,  the  verdict  wiU  be  sustained. 

2.  Teleqraphs — Conditions  Printed  on  Mesaojges, — ^While  slight  evi- 
dence may  suffice  to  bind  a  person  sending  a  message  to  the  conditions 
printed  upon  it,  yet  there  must  be  something  more  than  the  mere  fact 
that  such  condition  is  found  in  the  printed  matter  appearing  on  the 
blank  upon  which  the  message  is  written. 

8.    Damaqes— ^7;^  Not  Excessive,  —Where  the  plaintiff  had  a  suit  pend- 
ing in  court,  and  his  attorneys  wired  him  that  it  was  set  for  Tuesday, 
but  as  delivered,  the  massage  read  Thursday,  and  going  to  court  on 
Thursday  he  found  that  his  suit  has  been  dismissed,  it  was  held  that  $72 
was  not  excessive. 

Trespass  on  the  Case,  for  a  failure  to  transmit  correctly  a  telegraph 
message.  Appeal  from  the  Circuit  Court  of  Edgar  Coimty;  the  Hon. 
Edwabd  p.  Vail,  Judge,  presiding.  Heard  in  this  court  at  the  Novem- 
ber term,  1894.    Affirmed.    Opinion  filed  June  8,  1895. 

William  L.  Geoss,  attorney  for  appellant. 

J.  W.  Howell  and  Dundas  &  O'Haib,  attorneys  for  ap- 
pellee. 

Mr.  Justicb  Wall  deliveeed  the  opikton  op  the  Codet. 
This  is  an  appeal  f i'om  a  judgment  for  $72  for  damages  re- 
sulting from  incorrectly  transmitting  a  telegraphic  message. 
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The  plaintiff  had  a  suit  pending  in  the  Circuit  Court  of 
Edgar  County,  and  the  message  in  question  was  sent  him  by 
his  attorney  advisino^  him  that  his  case  was  set  for  trial  on 
the  following  Tuesday,  As  delivered,  the  message  read 
Thursday^  and  the  plaintiff  going  to  court  on  Thursday 
found  his  case  had  been  dismissed  because  he  failed  to  ap- 
pear on  Tuesday. 

It  is  argued,  first,  that  the  proof  fails  to  show  that  the  tel- 
egraph company  was  paid  for  its  services  or  that  it  waived 
payment  therefor.  The  message  was  sent  "  collect,"  and 
the  plaintiff  swears  that  when  it  was  delivered  to  him  he  paid 
the  charges,  twenty-five  cents.  The  operator  contradicts 
this,  but  it  was  a  mere  question  of  fact  which  the  court,  a 
jury  being  waived,  found  for  the  plaintiff,  and  there  is  in  the 
record  nothing  to  justify  us  in  saying  that  such  finding  is 
so  much  against  .the  weight  of  the  evidence  as  to  require  a 
reversal  on  that  ground. 

The  evidence  was  conflicting,  and  the  court,  sitting  as  a 
jury,  was  charged  with  the  duty  and  responsibility  which 
always  devolves  upon  triers  of  the  facts  where  witnesses  dis- 
agree. 

We  can  not  interfere. 

Secondly,  it  is  argued  that  by  the  terms  of  the  contract 
the  claim  must  have  been  presented  within  sixty  days,  and 
failing  therein,  the  plaintiff  can  not  recover. 

It  does  not  appear  that  the  sender  or  the  receiver  of  the 
message  knew  of  this  condition  which  was  printed  upon  the 
blanks  then  in  use.  They  testify  they  did  not  know  that 
there  was  such  a  condition,  and  judging  of  the  matter  by 
common  experience  they  probably  did  not. 

Unless  they  were  bound  to  know  it  because  it  was  so 
printed  then  there  is  no  defense  in  this  respect. 

It  must  appear  that  the  condition  was  assented  to  and 
while  slight  evidence  of  assent  might  suffice  yet  there  must 
be  something  more  than  the  mere  fact  that  the  condition 
was  to  be  found  in  the  printed  matter  appearing  on  the  face 
or  the  back  of  the  blank.  As  telegraphic  business  is  ordi- 
narily transacted  there  is  no  time  to  read  such  conditions. 
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and  if  the  telegraph  company  wishes  its  patrons  to  be 
bound  thereby  it  should  take  some  efficient  means  of  bring- 
ing the  matter  to  their  notice. 

The  third  objection  is  that  the  damages  were  assessed  too 
high.     We  are  not  so  impressed  by  the  proof. 

It  is  apparent  that  by  a  blunder  of  the  defendant  the 
plaintiif  was  damaged  in  the  manner  and  to  the  extent 
substantially  as  he  claims.  We  think  the  judgment  is  right 
on  the  merits  and  that  it  violates  no  technical  rule  of  law. 

It  will  therefore  be  affirmed. 


William  Willerton  y.  Beuben  Shoemaker* 

1.  Waivkr— Defects  in  Service — Taking  an  Appeal, — A  defect  in  the 
service  of  a  summons  in  an  action  before  a  justice  of  the  peace  is  waived 
by  taking  an  appeal. 

2.  Pbactick — Otjeetions  Must  he  Made  in  the  Court  Below, — An  ob- 
jection that  the  complaint  in  an  action  of  forcible  detainer  before  a 
justice  of  the  peace  is  not  sufficient,  should  be  made  before  going  to 
trial.    It  can  not  be  made  for  the  first  time  in  the  AppeUate  Court. 

3.  Same — Informal  Complaints. — A  defective  complaint  in  forcible 
detainer,  which  is  merely  informal,  is  sufficient  if  no  objection  is  made 
at  the  proper  time  in  the  court  below. 

4.  Demand — When  Unnecessary  in  Forcible  Detainer, — Where  a  ten- 
ant holds  over  after  the  termination  of  a  lease  for  a  definite  period,  under 
the  statute  no  demand  is  necessary  to  terminate  the  tenancy. 

Forcible  Detainer.— Appeal  from  the  Circuit  Court  of  Morgan  County; 
the  Hon.  Ctrus  Epler,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1894.     Affirmed.    Opinion  filed  June  3,  1895. 

Statement  of  the  Case. 

This  was  a  proceeding  in  forcible  detainer,  instituted  by 
appellee  against  appellant  for  the  recovery  of  the  possession 
of  forty  acres  of  land  situate  near  Jacksonville,  in  Morgan 
county,  111.  The  case  was  originally  brought  before  a 
justice  of  the  peace,  where  a  motion  to  dismiss  was  made, 
because  the  purported  copy  of  the  summons  left  with  appel- 
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lant  was  not  a  true  copy.  The  motion  was  overruled, 
judgment  given  for  Shoemaker,  and  Willerton  appealed  to 
the  Circuit  Court,  where  the  motion  to  dismiss  was  renewed 
but  overruled.  The  case  was  heard  by  the  court,  a  jury 
being  waived.  Judgment  was  given  for  plaintiff  and  de- 
fendant appealed  to  this  court. 

Oscar  A.  DeLeuw,  attorney  for  appellant. 

Morrison  &  Worthington,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Wall  delivered  the  opinion  of 
THE  Court. 

The  first  objection  urged  is  that  the  court  should  have 
dismissed  the  suit  because  of  the  defect  in  the  service  of 
the  summons  before  the  justice  of  the  peace. 

This  defect  was  waived  by  taking  the  appeal. 

As  was  said  in  Swingley  v.  Haynes,  22  111.  214,  "  When 
the  defendant  files  his  appeal  bond  he  thereby  enters  his 
appearance  to  the  cause  in  the  Circuit  Court,  and  by  so 
doing  waives  all  defects  in  the  process,  the  want  of  process, 
defects  in  the  service  or  want  of  service  before  the  justice." 

The  rule  so  stated  was  based  upon  Sec.  66  of  the  act  in 
relation  to  justices  and  constables,  as  it  then  was — Sec.  72 
of  the  present  act — and  has  been  repeatedly  approved  in 
subsequent  cases. 

The  second  objection  is  that  the  complaint  is  not  suffi- 
cient. This  objection  should  have  been  presented  to  the 
trial  court,  and  the  special  ground  thereof  pointed  out,  so 
that  it  might  have  been  obviated  by  amendment. 

Going  to  trial  waived  the  objection,  and  it  can  not  be 
presented  for  the  first  time  in  this  court.  The  evidence 
made  out  a  case  under  the  statute,  and,  while  the  complaint 
may  be  informal,  we  can  not  reverse  for  that  reason.  Had 
the  defect  been  suggested  below,  the  necessary  amendment 
could  have  been  made. 

The  case  cited  by  appellant,  Stolberg  v.  Ohnmacht,  50  111% 
4A2y  is  not  in  point.    There  the  fault  was  that  no  affidavit 
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had  been  filed,  and  under  the  statute,  as  it  then  read,  the 
court  held  that  an  affidavit  was  necessary  to  give  jurisdic- 
tion of  the  subject-matter. 

Here  the  defect  is  that  the  complaint  is  informal. 

So  it  may  be,  but  it  is  sufficient  to  give  the  court  to 
understand  what  the  cause  of  action  is,  and  under  it,  with- 
out objection  or  suggestion  of  informality,  the  plaintiff  was 
permitted  to  prove  a  case  within  the  statute. 

The  point  must  be  overruled. 

The  third  objection  is  that  there  was  no  demand  for  pos- 
session before  suit  was  brought. 

The  case  was  one  where  the  tenant  held  over  after  the 
termination  of  his  lease,  which  was  for  a  definite  period, 
and  under  the  statute  no  demand  was  necessary  to  end  his 
tenancy.  C.  &  St.  L.  E.  R.  Co.  v.  Wiggins  Ferry  Co.,  82 
111.  233 ;  Schreiber  v.  C.  &  E.  R.  R.  Co.,  115  111.  345. 

Nor  was  it  nec^essary  under  the  forcible  detainer  act  to 
make  demand  in  such  a  case  before  bringing  suit.  Had  the 
plaintiff^s  case  been  within  the  fifth  or  sixth  clause  of  Sec.  2 
of  that  act,  a  demand  would  have  been  necessary. 

This  objection  must  be  overruled. 

The  point  fourthly  made,  that  there  was  a  variance  be- 
tween the  complaint  and  the  proof,  is  disposed  of  by  what 
has  been  said  in  reference  to  the  second  objection. 

We  find  no  error,  and  the  judgment  wiU  be  affirmed. 


Harry  I.  Strohm  v.  The  People  of  the  State  of  Illinois. 

1.  Criminal  'LsyrSelling  Prohibited  Publications^Suffixnency  of 
Indictment — Under  the  first  section  of  the  act  of  June  30,  1889,  to  sup- 
press seUing,  lending,  giving  away  or  showing  to  any  minor  child  any 
paper  or  publication  principally  devoted  to  iUustrating  or  describing  im- 
moral deeds,  an  indictment  which  alleges  that  the  defendant  *'  did  un- 
lawfully sell,  give  away  and  show,  and  did  unlawfully  have  in  his  pos- 
session, with  intent  to  give  away  and  show  to  one  Burt  Damon,  who  was 
then  and  there  a  minor  child,  a  certain  newspaper  known  as  the  Sunday 
Sun,  a  certain  publication  purporting  to  be  published  in  the  city  of  Chi- 
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cago  and  State'  of  Dlinois,  which  said  newspaper  was  then  and  there 
devoted  to  the  publication  and  principally  made  up  of  criminal  news, 
police  reports,  and  accounts  of  criminal  deeds  and  stories  of  deeds  of 
bloodshed,  lust  and  crime,  contrary,^'  etc.,  is  sufficient. 

2.  Same — Sufficiency  of  tlie  Indictment  Under  Section  Three  of  the  Act, 
— [Jnder  the  third  section  of  the  act  aforesaid,  providing  that  it  shall  be 
unlawful  t6  hire,  use  or  employ  any  minor  child  to  sell  or  give  away,  or 
in  any  manner  to  distribute  any  book,  pamphlet,  magazine,  newspaper, 
story  paper  or  publication  coming  within  the  description  of  matters  men- 
tioned in  the  first  section  of  the  act,  an  indictment  which  charges  that 
tbe  defendant  did  unlawfully  and  knowingly  hire,  use  and  employ  one 
Burt  Damon,  who  was  then  and  there  a  minor  child,  to  sell,  advertise 
and  distribute  a  certain  newspaper,  known  as  the  '*  Sunday  Sun,"  a  cer- 
tain publication  purporting  to  be  published  in  the  city  of  Chicago  and 
State  of  Illinois,  which  said  newspaper  was  then  and  there  devoted  to 
the  publication  and  principally  made  up  of  criminal  news,  police  reports 
and  accounts  of  criminal  deeds,  contrary,  etc.,  is  sufficient. 

3.  Criminal  Pieadino — Publications  Describing  Immoral  Deeds. — 
The  rule  of  criminal  pleading  making  it  necessary  to  set  out  obscene 
matter  in  an  indictment,  unless  it  is  in  the  hands  of  the  defendant,  out 
of  the  power  of  the  prosecution,  or  is  too  gross  to  be  spread  upon  the 
records  of  the  court,  either  of  which  facts,  if  existing,  should  be  averred 
in  the  indictment  as  an  excuse  for  failing  to  set  it  out,  when  applied  to 
indictments  under  the  act  of  June  30,  1889,  entitled  '*An  act  to  suppress 
selling,  lending,  giving  away  or  showing  to  any  minor  child  any  paper 
or  publication  principally  devoted  to  illustrating  or  describing  immoral 
deeds,"  must  admit  of  a  further  exception  where  the  quantity  of  the 
matter  to  be  shovjTi  makes  such  incorporation  impracticable;  but  such 
additional  exception  will  not  excuse  the  failure  to  incorporate  enough 
of  the  publication  to  enable  the  defendant  to  understand  with  reasonable 
certainty  what  particular  publication  is  intended,  and  to  prepare  his 
defense. 

4.  Same5 — Sufficient  Description  of  Prohibited  Publications.— In  an 
indictment  under  the  act  to  suppress  selling,  lending,  giving  away  or 
showing  to  tiny  child  any  paper  or  publication  principally  devoted  to 
illustrating  or  describing  immoral  deeds  for  the  purpose  of  identifying 
the  paper  or  publication  intended,  it  is  sufficient  to  state  its  proper  name, 
its  place  of  publication,  its  business  or  the  occupation  to  which  it  is  de- 
voted, its  character,  that  of  which  it  is  principally  made  up,  and  the  partic- 
ular use  to  which  it  was  put  with  reference  to  the  minor  in  question. 

5.  Practice — In  Criminal  Cases — Beading  Opinions  to  the  Jury. — 
The  reading  of  a  judicial  opinion  from  a  newspaper  to  the  jury  in  a  crim- 
inal case  is  improper,  but  unless  there  is  something  in  the  opinion  prej- 
udicial to  the  defendant  it  is  not  reversible  error. 

6.  Construction  of  Statutes — Suppression  of  Publications  Illustrat- 
ing Criminal  Deeds. — The  act  of  June  80,  1889,  to  suppress  selling,  lend- 
ing, giving  away  or  showing  to  any  minor  child  any  paper  or  publication 
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principaUy  devoted  to  iUustrating  or  describing  criminal  deeds,  by  a 
prop^  construction  embraces  pictures  of  such  deeds  with  or  without 
stories,  and  stories  of  such  deeds  with  or  without  pictures. 

Indictment. — Selling,  etc.,  to  a  minor  child,  papers  devoted  to  illustrat- 
ing and  describing  criminal  deeds.  Error  to  the  Circmt  Court  of  Macon 
County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1894.  Affirmed.  Opinion  filed  June  8, 
1895. 

Palmeb,  Shutt,  Debnnan  &  Lester,  attorneys  for  plaint- 
iff in  error. 

L  E.  Mills,  State's  Attorney,  for  defendants  in  error. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the  . 
Court. 

Plaintiff  in  error  was  convicted  on  the  first  and  fifth 
counts  of  an  indictment  under  the  act  of  June  30,  1889,  en- 
titled "An  act  to  suppress  selling,  lending,  giving  away  or 
showing  to  any  minor  child  any  paper  or  publication  princi- 
pally devoted  to  illustrating  or  describing  immoral  deeds.*' 
(3  S.  &  C.  Stat.,  p.  364.) 

The  first  section,  upon  which  the  first  count  was  framed, 
enacts  :  "  That  it  shall  be  unlawful  for  any  person  to  sell, 
lend,  give  away  or  show,  or  have  in  his  possession  with  intent 
to  sell  or  give  away,  or  to  show  or  advertise  or  otherwise  offer 
for  loan,  gift  or  distribution  to  any  minor  child,  any  book, 
pamphlet,  magazine,  newspaper,  story  paper  or  other  printed 
paper  devoted  to  the  publication  or  principally  made  up 
of  criminal  news,  police  reports  or  accounts  of  criminal 
deeds,  or  pictures  and  stories  of  deeds  of  bloodshed,  lust  or 

crime." 

Section  3,  on  which  the  fifth  count  was  framed,  declares : 
^'  It  shall  be  unlawful  to  hire,  use  or  employ  any  minor  child  to 
sell  or  give  away  or  in  any  manner  to  distribute  *  *  *  any 
book,  pamphlet,  magazine,  newspaper,  story  paper  or  publi- 
cation coming  within  the  description  of  matters  mentioned 
in  the  first  section,"  and  prescribes  the  penalty  for  the  vio- 
lation of  any  of  its  provisions. 


; 


Third  District — November  Term,  1894.     131 

Strohm  v^  The  People. 

The  first  count  charges  that  the  defendant,  on  the  16th 
day  of  November,  1892,  at,  etc.,  "did  unlawfully  sell,  give 
away  and  show,  and  did  unlawfully  have  in  his  possession 
with  intent  to  sell,  give  aw^ay  and  show  to  one  Burt  Damon, 
who  was  then  and  there  a  minor  child,  a  certain  newspaper 
known  as  the  "  Sunday  Sun,"  a  certain  publication  purport- 
ing to  be  published  in  the  city  of  Chicago  and  State  of  Illi- 
nois, which  said  newspaper  was  then  and  there  devoted  to 
the  publication  and  principally  made  up  of  criminal  news, 
police  reports,  and  accounts  of  criminal  deeds  and  stories  of 
bloodshed,  lust  and  crime,  contrary  to  the  form  of  the 
statute,"  etc. 

The  fifth  count  charges  that  on  the  19  th  of  Decem- 
ber, 1891,  at,  etc.,  he  "did  unlawfully  and  knowingly  hire, 
use  and  employ  one  Burt  Damon,  who  was  then  and  there 
a  minor  child,  to  sell  and  distribute  a  certain  newspaper," 
etc.,  (as  in  the  first  count  down  to  and  including  the  words 
*' criminal  deeds"). 

For  the  reversal  of  the  judgment  it  is  argued,  first,  that 
the  court  should  have  sustained  the  motion  to  quash  these 
counts. 

The  objection  made  to  them  is  that  "  they  did  not  set  out 
the  supposed  obscene  matter,"  nor  any  excuse  for  their  fail- 
ure to  do  so;  citing  McNair  v.  The  People,  89  111.  441,  and 
U.  S.  V.  Harmon,  34  Fed.  Eep.  872. 

In  the  Illinois  case  the  indictment  was  in  three  counts 
under  section  223  of  the  criminal  code,  which  is  aimed  at 
the  preparation,  possession  or  circulation  of  "  any  obscene 
or  indecent "  book,  pamphlet,  paper,  picture,  model  or  cast, 
or  "  any  instrument  or  article  of  indecent  or  immoral  use." 
Each  of  the  counts  related  to  a  pamphlet.  The  first  de- 
scribed it  simply  as  "  a  certain  obscene  and  Indecent  pam- 
phlet," the  second  as  "  a  certain  obscene  and  indecent  pam- 
phlet purporting  to  be  evidence  taken  before  a  committee 
appointed  by  the  Fox  Eiver  Valley  Medical  Association  in 
the  matter  of  charges  against  O.  L.  Patton,  preferred  by  Dr. 
McNair,"  and  the  third  as  "  a  certain  obscene  and  indecent 
pamphlet."    Neither  presented  any  means  other  than  the 
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descriptions  above  stated,  by  which  the  pamphlet  referred 
to  could  be  identified.  The  only  quality  or  characteristic 
on  account  of  which  its  preparation,  possession  or  circula- 
tion was  inhibited,  was  obscenity  or  indecency.  This  quality 
could  have  been  shown  by  setting  out  any  portion  of  it—a 
single  paragraph  or  sentence — that  was  obscene  or  indecent. 
The  court  held  that  whether  it  was  within  the  meaning  of 
the  statute  was  a  question  for  the  court,  and  since  it  was  so 
easily  practicable  to  do  it,  the  indictment  should  have  set 
forth  enough  of  the  matter  to  enable  the  court  to  determine 
it,  or  stated  a  sufficient  reason  for  the  omission;  and  further, 
should  have  identified  the  pamphlet  referred  to  with  suffi- 
cient certainty  to  enable  the  accused  to  prepare  his  defense, 
if  any  he  had,  and  to  plead  the  acquittal  or  conviction  in 
bar  of  another  prosecution  for  the  same  offense. 

In  the  Federal  case  cited  the  indictment  was  under  a  stat- 
ute which  prohibited  the  mailing  of  "  obscene  matter,"  and 
charged  that  defendants  deposited  in  the  United  S^tes 
post-office  at  Valley  Falls,  in  the  district,  addressed  to  divers 
parties  named,  for  mailing  and  delivery  to  them,  a  certain 
obscene  paper  called  "  Lucifer,"  too  indecent  to  be  set  out. 
The  "paper  and  publication"  intended,  was  no  further 
identified  than  by  its  mere  title.  As  in  the  Illinois  case,  the 
question  of  the  character  of  the  paper  was  solely  whether  it 
was  "  obscene,",  which  could  have  been  as  readily  shown 
here  as  there  by  a  brief  quotation.  Upon  demurrer,  the  in- 
dictment was  held  insufficient  for  the  same  reasons  that 
controlled  in  that.  The  court  said :  "  It  is  not  sufficient 
for  the  grand  jury  to  allege  that  the  contents  of  the  paper 
are  too  obscene  to  be  spread  upon  the  records,  and  omit 
every  means  of  identification.  Surely  the  objectionable 
matter  can  be  described  or  identified  in  some  wav,  without 
giving  offense  to  the  court,  or  defiling  its  records  with 
scandalous  and  indecent  matter.  The  date  of  the  paper,  the 
title  of  the  article,  or  its  general  tenor  and  purport,  couched 
in  decent  language,  xV-ould  serve  to  make  the  charge  definite 
and  certain." 

The  rule  announced  in  McNair  v.  The  People,  mpra,  de- 


Third  District — November  Term,  1894.     133 

Strohm  v.  The  People. 

Clares  it  "  necessary  to  set  out  the  supposed  obscene  tbatter 
in  the  indictment,"  unless  it  is  in  the  hands  of  the  defendant 
or  out  of  the  power  of  the  prosecution,  or  is  -too  gross  to  be 
spread  upon  the  records  of  the  court;  either  of  which  facts, 
if  existing,  should  be  averred  in  the  indictment  as  an  excuse 
for  failing  to  set  out  the  obscene  matter." 

While  tlie  soundness  of  this  ru\e,  as  applied  to  an  indict- 
ment under  the  statute  there  in  question,  can  not  be  doubted, 
we  apprehend  that  as  to  those  upon  the  one  here  considered 
it  must  admit  of  a  further  exception,  namely,  where  the  quan- 
tity of  the  matter  to  be  shown  makes  such  incorporation 
impracticable.  It  is  here  averred  in  each  of  the  counts  to 
be  a  "  newspaper."  The  statute  does  not  make  the  alleged 
use  of  it  unlawful  by  reason  of  the  quality  or  character  of 
any  part  of  it  less  than  the  principal  part,  but  only  for  the 
reason  that  it  is  ^*  devoted  to  the  publication,  and  principally 
made  up  of  "  matter  of  one  or  more  of  several  certain  and 
specified  kinds.  That  it  is  so  devoted  and  made  up  can  not 
be  shown  except  by  showing  all  the  other  parts — the  entire 
paper.  A  newspaper  is  a  publication  of  a  form  and  size 
commonlv  and  well  understood.  Each  of  the  two  numbers 
introduced  in  evidence  in  this  case  contained  eight  pages,  of 
the  ordinary  newspaper  size,  and  being  different,  would  make 
sixteen  required  to  be  set  out  in  the  indictment — of  which 
the  accused  would  be  entitled  to  a  full  copy  upon  his  re- 
quest, and  the  clerk  might  be  ordered  by  the  court  to  copy 
it  at  length  upon  the  records.  How  much  might  have  to  be 
read  on  arraignment  ?  What  time  consumed  in  comparison 
of  the  matter  set  out  and  that  offered  in  evidence,  and  in 
discussion  of  questions  of  alleged  variance  ?  More  might 
be,  but  we  think  quite  enough  has  been  suggested  to  show 
that  the*  rule  applied  in  such  a  case  would  be  unnecessary, 
unreasonable  and  impracticable.  The  additional  exception 
should,  therefore,  be  allowed. 

But  though  the  quantity  of  the  matter  should  excuse  the 
failure  to  incorporate  it  at  length  in  the  indictment,  we 
agree  with  the  court  in  the  Harmon  case,  supra^  that  it 
should  not  excuse  the  omission  of  "  every  means  of  its  iden- 


134  Appellate  Courts  op  Illinois. 

Vol.  60.]  Strohm  v.  The  People. 

tificatiOQ."  It  should  contaia  enough  to  enable  the  defend- 
ant to  understand  with  reasonable  certainty  what  particular 
paper  or  publication  was  intended,  and  the  court  to  see  that 
he  should  so  understand,  and  therefore  be  able  to  contend 
or  show,  if  the  fact  was  that  he  dyi  not  make  of  the  paper 
described  the  unlawful  use  charged — ^in  other  words  to  pre- 
pare his  defense,  if  any  he  had.  Absolutely  certain  identi- 
fication can  hardly  be  made  by  any  means  other  than  the 
setting  out  of  a  full,  true  and  perfect  copy,  or  presenting 
the  original  matter,  as  part  of  the  indictment.  In  the  case 
last  referred  to  the  court  said,  as  already  above  quoted,  that 
"  the  date  of  the  paper,  the  title  of  the  article,  or  its  general 
tenor  and  purport,  couched  in  decent  language,  would  serve 
to  make  the  charge  definite  and  certain;"  and  yet  it  is  clear 
that  either  of  these,  or  all  together,  might  be  alike  truly  de- 
scriptive of  entirely  diflFerent  papers  or  articles.  But  if  the 
publication  as  described  and  the  use  charged  to  have  been 
made  of  it  were  criminal,  we  do  not  understand  that  the 
court,  upon  demurrer  or  motion  to  quash,  would  presume 
that  there  was  another  such  paper,  or  that  the  defendant 
had  been,  or  even  may  have  been  guilty  in  like  manner  in 
connection  with  another  publication  of  a  like  character  and 
as  well  identified  by  the  same  means.  It  is  therefore  diffi- 
cult to  appreciate  rightly  the  bearing  of  that  decision  upon 
the  question  before  us,  and  to  understand  the  seeming  impli- 
cation from  a  previous  quotation,  that  the  indictment  omitted 
"  every  means "  of  identifying  the  publication  there  in 
question.  For  the  court  said  it  "  was  not  described  or  iden- 
tified in  any  manner  except  by  its  title  '  Lucifer,' "  and  that 
"  it  appears"  (though  upon  demurrer  to  the  indictment)  "  to 
have  been  a  newspaper  published  at  stated  periods  at  Valley 
Falls.  The  date  of  the  particular  issue  is  not  set  out,  nor  is 
the  article  or  articles  complained  of  identified  by  title  or 
contents.  There  had  been  a  great  many  numbers  of  the  paper 
issued  entitled  *  Lucifer,'  and  probably  mailed  to  these 
same  parties,  and  each  and  every  one  different  from  the 
others.  How  are  the  accused  to  know  what  particular 
pai>er,  or  what  particular  article  of  the  paper,  is  referred  to  in 
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the  indictment  ? "  These  facts,  it  may  be  supposed,  appeared 
from  the  indictment  itself;  and  hence  the  court  may  have 
held,  as  seems  to  be  implied  by  language  of  the  opinion 
quoted,  that  because  of  them  neither  the  title  of  the  paper 
nor  its  general  tenor  and  import  as  *'  an  obscene,  lewd  and 
lascivious  paper  of  indecent  character  "  could  in  that  case 
serve  to  any  extent  to  make  the  charge  definite  and  certain, 
as  otherwise  they  might 

But  in  the  case  before  us  it  does  not  appear  that  on  mo- 
tion to  quash  it  did  appear  to  the  Circuit  Court  that  any 
other  number  or  numbers  of  the  "  Sunday  Sun,"  purporting 
to  be  published  in  Chicago,  Illinois,  or  any  particular  paper 
or  papers  of  those  numbers,  or  of  either  of  them,  than  that 
or  those  intended  by  the  counts  respectively  here  in  ques- 
tion, if  any  such  were  ever  issued,  were  ever  in  any  manner, 
by  any  body,  circulated  or  shown  or  attempted  so  to  be,  to 
or  by  the  use  of  any  minor  child,  in  the  county  of  Macon  in 
this  State.  No  other  such  act,  with  reference  to  a  minor 
child,  was  averred  in,  or  by  inference  or  otherwise  appeared 
from  these  counts  or  either  of  them;  and  being  criminal, 
was  not  to  be  presumed.  If  any  such  facts  afterward  ap- 
peared, upon  the  trial  or  otherwise,  legitimately,  they  could 
not  have  borne  upon  the  propriety  of  the  ruling  on  the  mo- 
tion to  quash. 

There  were,  then,  in  each  of  them,  undisturbed  in  their 
effect  by  any  confusing  fact,  the  following  averments  as 
means  of  identifying  the  particular  paper  intended,  viz.: 
First,  its  proper  name,  "  The  Sunday  Sun ;"  next,  its  resi- 
dence, or  place  of  publication,  Chicago,  Illinois ;  next,  its 
business  or  occupation — that  to  which  it  was  devoted;  next, 
its  character — that  of  which  it  was  principally  made  up ; 
next,  the  particular  use  to  which  it  was  put,  in  reference  to 
a  particular  minor  child  named ;  and  lastly,  the  place  and 
time  (presumably  approximate,  and  in  this  case,  as  shown), 
at  which  this  was  done  by  the  accused. 

These  facts  would  ordinarily  and  naturally  concur  only 
as  to  one  and  the  same  particular  paper  or  publication.  We 
should  have  no  reasonable  doubt,  upon  these  averments,  that 
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they  fairly  apprised  him  of  the  particular  paper  or  papers 
which  he  was  charged  with  having  unlawfully  used,  and 
fully  enabled  him  to  prepare  his  defense.  If  we  had  any, 
his  own  testimony  would  entirely  remove  it.  According 
to  that  he  was  neither  the  publisher  nor  mailer,  nor  at  all 
interested  in  the  circulation  of  "  The  Sunday  Sun,"  but  was 
the  general  and  salaried  attorney  of  the  publishers.  While 
at  Omaha,  Nebraska,  he  was  advised  by  them  that  the  city 
authorities  of  Decatur  had  forbidden  and  were  endeavoring 
to  prevent  its  circulation  in  that  city,  as  being  in  violation 
of  a  city  ordinance  (which  is  not  shown,  but  presumed  to  be 
aimed  at  publications  of  its  assumed  character),  and  directed 
to  proceed  to  the  city  and  look  after  the  matter.  He  accord- 
ingly went  there,  and  tried  to  make  a  test  case  upon  agreed 
facts,  which  was,  perhaps,  within  the  scope  of  his  authority 
as  such  attorney.  But  the  city  authorities  having  refused 
to  make  it,  he  went  further,  and  having  inquired  of  the 
selling  agents  there  for  a  boy  who  would  not  be  afraid  to 
sell  them  and  been  referred  to  Burt  Damon,  a  bov  then 
about  fifteen  years  of  age,  took  from  them  a  package  of  the 
papers  of  the  issue  of  November  13,  1892,  sought  the  boy, 
who  told  him  he  was  not  afraid  to  sell  them,  and  thereupon, 
by  advice  of  the  agent,  called  upon  his  mother,  and  for  her 
consent  to  have  him  sell  them,  gave  her  $5,  authorized 
her  to  retain  all  the  receipts  for  papers  of  that  package, 
and  a  few  days  later  delivered  to  her  a  package  of  the  pa- 
pers of  the  issue  of  November  20,  1892,  and  authorized  her 
for  her  like  consent  as  to  them,  to  retain  three-fifths  of  the 
proceeds  of  their  sales.  He  also  told  her  that  the  boy 
would  probably  be  arrested  for  selling  them,  but  assured 
her  that  the  publishers  would  defend  him  and  pay  whatever 
fine  should  be  imposed,  and  indemnify  him  against  all  other 
losses  or  damages  he  sliould  suflFer. 

Mrs.  Damon  delivered  these  packages  to  Burt  and  he  sold 
from  both,  she  settling  for  the  proceeds  according  to  the 
arrangement  with  plaintiff  in  error  as  stated.  The  city 
authorities  arrested  Burt,  on  complaint  under  the  ordinance, 
but  proceeded  no  further  in  his  prosecution.    The  grand 
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jury,  however,  took  up  the  matter,  and  found  the  indictment 
against  plaintiff  in  error  here  review^ed.  He  had  no  other 
dealing  with  Burt,  directly  or  indirectly,  with  reference  to 
"  The  Sunday  Sun."  At  one  time  while  there  he  received 
from  Burt,  and  at  his  request,  because  he  feared  he  might 
lose  them,  about  two  dollars  in  nickels  and  pennies,  for 
which  he  accounted  to  Mrs.  Damon. 

It  would  be  idle  to  contend,  upon  the  evidence,  that  he 
did  not  know  to  a  moral  certainty  what  particular  publica- 
tions were  intended,  and  was  not  fully  aware  of  the  precise 
charge  he  was  called  upon  to  meet;  and  we  are  of  opinion 
that  though  it  would  have  been  better  to  give  the  date  or 
dates  respectively  of  the  paper  or  papers  referred  to,  the 
indictment  contained  enough  to  give  him  the  necessary 
information. 

It  was  further  objected  to  the  fifth  count,  that  it  was 
framed  under  section  three  of  the  statute,  and  that  said  sec- 
tion is  not  within  the  purview  of  the  title  of  the  act,  and  is, 
therefore,  unconstitutional  and  void.     Art.  IV,  Sec.  13. 

This  point  is  barely  stated  and  not  at  all  argued.  We 
think  it  not  serious  enough  to  raise  the  question  of  jurisdic- 
tion in  this  court.  The  object  of  the  statute,  as  set  forth  in 
the  title,  was  to  prohibit  any  and  every  act  which  should 
bring  to  the  attention  of  a  minor  child  any  paper  or  publi- 
cation of  the  character  therein  described,  and  none  that  can 
be  conceived  would  more  clearly  have  that  effect  than  the 
hiring,  employing  or  using  such  a  child  to  sell  and  circu- 
late such  a  publication. 

It  is  claimed  as  error  that  the  defendant  was  tried  with- 
out arraignment  or  plea;  which  the  record  shows  is  not 
true  in  fact. 

The  state's  attorney  was  permitted  to  read  to  the  jury  in 
his  opening,  over  objection,  from  an  Indiana  newspaper 
called  "  The  Terre  Haute  Gazette,"  what  purported  to  be 
extracts  from  an  opinion  delivered  by  Judge  McNutt,  pre- 
siding in  a  case  involving  the  general  character  of  this  news- 
paper. By  our  statute  (Sec.  431  of  Grim.  Gode,  Hurd's  K. 
S.  531),  jurors  in  all  criminal  cases  are  made  judges  of  the 
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law  and  the  fact.  But  whether  of  law  or  fact  the  question 
should  be  determined  upon  competent  and  sufficient  evi- 
dence. The  opinion,  the  reading  from  which  is  complained 
of,  is  not  set  out  in  whole  or  part  in  the  abstract,  but  is  fully- 
shown  in  the  record,  from  which  it  appears  that  the  case 
was  a  bill  in  chancery  to  enjoin  the  police  of  Terre  Haute 
against  the  seizure  and  suppression  of  numbers  of  the  paper; 
that  the  answer  alleged  it  was  an  obscene  and  indecent  pa- 
per, and  made  as  exhibits  certain  issues,  of  which  only  that 
of  December  4,  1892,  is  specified  in  the  opinion.  The  ques- 
tion was  upon  the  sufficiency  of  the  answer,  and  the  court 
held  it  sufficient,  on  the  ground  that  the  character  of  "  The 
Sunday  Sun,"  as  alleged  and  as  shown  by  the  issues  exhib- 
ited, did  not  justify  such  an  interposition  in  its  favor  of  a 
court  of  equity  as  was  asked. 

In  this  opinion  we  discover  nothing  to  be  criticised.  Nor 
do  we  consider  the  propriety  of  the  practice  said  to  prevail 
in  this  State,  of  reading  reports  of  judicial  opinions  to  the 
jury,  at  any  stage  of  any  criminal  case,  for  the  rieason  that 
the  reading  here  complained  of  was  improper  in  either  view 
of  that  practice;  not  only  because  nothing  is  made  evidence 
by  being  read  or  stated  in  argument,  but  also  that  the  opin- 
ion did  not  relate  to  either  of  the  numbers  of  "  The  Sunday 
Sun"  here  involved,  nor  was  there  any  proof  that  those  to 
which  it  did  relate  had  any  likeness  to  these.  It  was,  there- 
fore, not  evidence  of  any  law  or  fact  pertinent  here. 

But  this  error  could  not  have  prejudiced  the  defendant. 
It  would  require  no  more  than  a  very  cursory  examination  of 
the  two  issues  of  the  paper  introduced  in  evidence  to  satisfy 
any  competent  and  right-minded  juror,  beyond  all  reason- 
able doubt,  that  they  were  within  the  description,  by  the  stat- 
ute, as  the  class  to  be  kept  from  the  knowledge  of  minor 
children.  Upon  the  face  of  these  publications,  no  other 
finding  as  to  their  character  and  description  than  was  found 
could  have  been  properly  reached  or  expected.  No  opinion 
of  any  judge  could  make  it  more  clear  or  certain. 

The  only  other  suggestion  of  error  is  against  the  third 
instruction  given  for  the  people,  which  told  the  jury  that  as 
to  the  character  of  the  papers,  it  would  suffice  to  warrant  a 
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verdict  of  guilty  if  they  believed  from  the  evidence  beyond 
a  reasonable  doubt  that  they  *'  were  devoted  to  the  publica- 
tion and  principally  made  up  of  criminal  news,  police 
reports  or  accounts  of  criminal  deeds,  and  stories  of  deeds 
of  bloodshed,  lust  and  crime,"  which  are  the  descriptive 
words  of  the  statute,  except  that  in  it  are  the  words,  ''  or 
pictures,"  before  the  words  "  and  stories  of  deeds  of  blood- 
shed, lust  and  crime"  in  the  instruction.  The  contention 
is  that  stories  of  deeds  of  bloodshed,  lust  and  crime,  without 
pictures  illustrating  them,  would  not  be  within  the  descrip- 
tion of  the  statute. 

We  hold  that  the  statute,  by  a  proper  construction,  em- 
braced pictures  of  such  deeds,  with  or  without  stories;  and 
stories  of  such  deeds  with  or  without  pictures.  The  subject 
against  which  it  was  intended  to  be  directed  was  the  mat- 
ter of  deeds  of  bloodshed,  lust  and  crime,  whether  presented 
by  words,  or  by  pictures,  or  by  both.  The  tijble  of  the  act 
embraces  publications  devoted  tp  "  illustrating  or  describing 
immoral  deeds."  That  the  legislature  intended  that  such 
matter  might  be  presented  to  minor  children,  however 
grossly,  by  pictures  without  verbal  stories,  or  by  verbal  sto- 
ries without  pictures,  is  a  supposition  not  to  be  entertained. 
They  meant  to  interdict  such  use  of  publications  of  each 
kind — the  one  arid  the  other — meaning,  plainly,  either,  or 
both  in  combination. 

We  have  noticed  all  the  points  presented  in  the  brief  for 
plaintiff  in  error,  and  are  fully  satisfied  that  neither  of  them 
is  tenable.  The  finding  was  amply  supported  by  the  evi- 
dence, and  no  material  error  appears  in  the  rulings  of  the 
court.    The  judgment  will  therefore  be  aflS^rmed. 


Stark  Brothers  Nursery  and  Orchard  Company  v.  John 

H.  HalL 

1.  Appellate  Court  Practice — Failure  to  FUe  Briefs,— When  the 
defendant  in  error  fails  to  file  a  brief,  the  court  maj,  for  that  reason, 
reverse  and  remand  the  case. 
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Transcript  ft*om  a  Justice  of  the  Peace.— Error  to  the  Circuit  Court 
of  Pike  County;  the  Hon.  Jeffebson  Orb,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1894.  Reversed  and  remanded.  Opin- 
ion filed  June  8,  1805. 

Matthews,  Higbee  &  Grigsbt^  attorneys  for  plaintiff  in 
error. 


Per  Curiam. 

The  defendant  in  error  has  failed  to  file  brief  as  required 
by  the  rule  of  this  court.  The  question  involved  is  of 
some  importance  and  we  think  it  a  proper  case  in  which  to 
enforce  the  rule.  The  judgment  will,  for  that  reason,  be 
reversed  and  the  cause  remanded. 


George  Fuqna^  by  his  Next  Friend,  t.  Jacob  Sholem^ 
Samuel  Sholem  and  Maurice  Sholem. 

1.  iHFAvrrs— Warrants  of  Attorney  to  Confess  Judgment, — A  minor 
can  not  execute  a  valid  warrant  to  confess  a  judgment,  and  a  judgment 
confessed  upon  such  a  warrant  is  void. 

2.  Jurisdiction — Not  Conferred  by  a  Minor's  Warrant  of  Attorney, 
— Jurisdiction  can  not  be  conferred  upon  a  court  by  a  warrant  of  attorney 
executed  by  a  minor,  authorizing  the  entry  of  his  appearance  and  confes- 
sion of  judgment. 

8.  Necessaries— WTia/  is  Not, — ^A  horse  purchased  by  a  minor  and 
for  which  he  gives  his  note,  can  not  be  regarded  as  necessaries,  and  he 
is  not  legaUy  bound  to  pay  for  the  same. 

4.  Repudiation — Of  His  Contract  by  Minor, — A  note  given  by  a 
minor  for  articles  not  necessaries  is  voidable  and  may  be  repudiated  by 
him,  but  if  he  has  in  his  possession  or  control  the  articles  for  which 
such  note  was  given,  he  may  be  required  to  restore  them  as  a  condition 
precedent  to  such  repudiation;  the  rule  is  different,  however,  where 
he  has  parted  with  such  possession  and  the  articles  are  no  longer  under 
his  control. 

5.  Voro  AND  Voidable — Contracts  by  Minors, — When  a  minor  pur- 
chases a  horse  (not  being  included  within  the  term,  '  necessaries'),  and 
gives  his  note  and  warrant  of  attorney  attached  thereto,  to  confess 
judgment  (judgment  note),  the  note  is  voidable,  but  the  warrant  of  attor- 
ney to  confess  the  judgment  is  absolutely  void. 
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Bill  in  Clianeerj,  to  set  aside  a  judgment.  Appeal  from  the  Circuit 
Court  of  Edgar  County;  tlie  Hon.  Fkrdinand  Bookwalteb,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1894.  Reversed 
and  remanded.    Opinion  filed  June  8, 1895. 

A.  T.  Tkogdon,  attorneys  for  appellant. 
DuNDAs  &  O'Haib,  attorneys  for  appellees. 

Mb.  Presiding  Justice  Wall  delivered  the  opinion  of 
THE  Court. 

This  was  a  bill  in  chancery  to  set  aside  a  judgment  by 
confession  on  the  ground  that  the  complainant  was  a  minor 
when  he  signed  the  promissory  note  which  contained  a 
power  of  attorney  to  confess  judgment,  and  upon  the  author- 
ity whereof  the  judgment  was  entered. 

Upon  final  hearing  on  bill,  answer,  replication  and  proof, 
the  bill  was  dismissed,  from  which  decree  the  present  appeal 
is  prosecuted.  There  is  no  dispute  that  the  complainant  was 
a  minor  when  he  signed  the  instrument  in  question  (which 
was  given  for  the  price  of  a  horse),  and  that  he  was  still 
a  minor  when  the  cause  was  heard.  The  evidence  tended  to 
show  that  the  animal  was  diseased  and  of  little  or  no  value. 
It  also  appeared  that  the  complainant  had  parted  with  it 
before  filing  the  bill.  We  think  it  was  error  to  dismiss  the 
bill.  The  rule  is  well  settled  that  a  minor  can  not  execute 
a  valid  warrant  to  confess  judgment  and  that  a  judgment  so 
entered  should  be  set  aside. 

The  warrant  of  attorney  to  confess  and  the  judgment 
were  wholly  void.  The  court  was  as  much  without  jurisdic- 
tion of  the  person  of  the  alleged  debtor  as  in  the  ordinary 
case  where  there  is  no  service  of  process.  Am.  Leading 
Cases,  Vol.  1,  p.  248;  Tyler  on  Infancy  &  Coverture,  47; 
Cole  V.  Pennover,  14  111.  158. 

As  distinguished  from  the  warrant  of  attorney,  the  con- 
tract of  purchase  was  voidable.  The  minor  might  repudi- 
ate it  as  it  was  clearly  not  for  necessaries.  If  he  had  within 
his  possession  or  control  the  consideration  for  which  the 
note  was  given,  he  might  have  been  required  to  restore  it  as 
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a  condition  of  obtaining  the  desired  relief,  but  having  parted 
with  the  property  and  being  still  a  minor,  and  so  having 
never  ratified  the  contract,  th^re  was  nothing  upon  which 
a  judgment  could  be  supported,  even  had  he  been  regularly 
in  court  by  service  of  process.  He  was  not  legally  or  equi- 
tably bound  for  any  part  of  the  demand. 
The  decree  will  be  reversed  and  the  cause  remanded. 


Robert  P.  Maxwell  v.  John  Spnrgln. 

1.  Questions  op  Fact— Con/ltcfing  Evidence.— -Where  the  evidence 
is  conflicting  as  to  the  matter  at  issue,  if  there  is  sufficient  to  support 
the  plaintiffs  allegation,  the  finding  of  the  court  must  be  accepted  as 
the  proper  solution. 

Assumpsit. —  Common  counts.  Error  to  the  Circuit  Court  of  Mc- 
Donough  County;  the  Hon.  Charles  J.  Scofield,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1894.  Affirmed.  Opinion 
filed  June  8,  1895. 

R  G.  Breeden  and  Sherman  &  Tunnioliffs,  attorneys 
f or  plaintiflF  in  error. 

Neeob  &  Son,  attorneys  for  defendant  in  error. 

Mb.  Presiding  Justice  Wall  bbliyered  the  opinion  of 
THE  Court. 

This  was  assumpsit  —  common  counts. 

Plea,  general  issue.  A  jury  was  waived  and  the  cause 
heard  by  the  court,  whose  finding  was  for  the  plaintiff, 
$339.    Judgment  accordingly. 

The  claim  of  the  plaintiff  was  for  freight  advanced  foi^ 
and  the  feed  of  a  number  of  horses  shipped  to  him  in  this 
State  from  the  State  of  Washington  by  one  Gibbons,  which 
horses  the  defendant  claimed  as  his  by  purchase  from  one 
Richardson.  These  horses  and  others  shipped  by  other 
parties  were  advertised  for  public  sale  and  the  defendant  in- 
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terposed  his  claim,  when,  as  the  plaintiflf  insists,  it  was 
agreed  that  the  sale  should  proceed  and  that  the  plaintiflf 
should,  from  the  proceeds,  be  repaid  his  advances  for  freight 
and  feed,  he  making  no  claim  of  ownership  in  the  horses. 
The  sale  did  proceed  and  notes  of  the  buyers  were  deposited 
with  Cole  &  Co.,  bankers,  to  whom  the  notes  were  made 
payable.  Defendant  refusing  to  pay  the  plaintiflf  oi:  allow 
him  to  receive  the  proceeds  of  the  notes  the  present  action 
was  brought. 

It  is  now  argued  that  the  defendant  made  no  agreement 
to  reimburse  the  plaintiff,  but  as  the  evidence  is  conflicting 
and  as  there  was  enough  to  support  the  plaintiff's  allegation 
we  must  accept  the  finding  of  the  court  as  a  proper  solution 
of  that  question. 

It  is  also  urged  that  the  horses  were  stolen  from  Eichard- 
son,  and  therefore  that  the  alleged  promise  of  defendant 
was  without  consideration,  and  further,  that  defendant 
professed  to  act  as  Richardson's  agent  only,  and  that  in  no 
event  is  he  personally  liable. 

The  court  held  propositions  of  law  on  both  these  points 
•as  asked  by  the  defendant,  and  must,  therefore,  have 
found  the  questions  of  fact  for  plaintiff.  Whether  the 
horses  were  in  fact  stolen,  depends  on  the  credit  to  be  given 
the  testimony  of  Gibbons,  whose  deposition  was  taken.  He 
testified  that  he  and  the  plaintiff  and  two  other  parties 
stole  these  and  other  horses  which  were  included  in  the 
same  shipment  and  that  he  was  then  in  the  penitentiary  of 
the  State  of  Washington  for  that  offense.  The  plaintiff  de- 
nied that  he  had  any  part  in  the  theft  or  that  there  was 
any  so  far  as  he  knew,  and  there  was  other  evidence  tend- 
ing to  impeach  Gibbons. 

Richardson,  the  alleged  owner,  did  not  testify.  The 
court  may  have  disbelieved  Gibbons,  and  was  justified  in 
doing  so  if  the  testimony  of  the  plaintiff  was  credible.  As 
already  observed,  such  must  have  been  the  conclusion  arrived 
at  in  view  of  the  proposition  of  law  held  by  the  court,  and 
we  need  not  consider  the  question  now  argued,  whether  the 
proposition  was  correct  or  not. 


^ 


144  Appellate  Courts  op  Illinois. 

Vol.  60.]         U.  &  C.  Electric  St.  Ry.  O).  v.  ElsemiUer. 

As  to  the  point  that  defendant  was  acting  for  a  disclosed 
principal,  the  evidence  is  in  such  conflict  that  the  court 
might  well  find  for  the  plaintiff.  Indeed,  we  are  inclined 
to  think  the  weight  of  evidence  was  very  clearly  that  way. 

On  the  whole  we  find  no  occasion  to  interfere  with  the 
judgment,  which  will,  therefore,  be  affirmed. 


60a  144 I 

^  M  Urbana  and  Champaign  Electric  Street  Railway  Com- 

pany  v.  Minnie  Elsemlller. 

1.  Appeulate  Court  Practice.—  Reversal  on  Failure  to  File  Briefs, 
— When  the  appeUee  fails  to  file  briefs,  the  Appellate  Ck>urt  wiU  reverse 
and  remand  the  case. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Champaign  County;  the  Hon.  Francis  M.  Wright,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1805.  Reversed  and  re- 
manded under  the  rule,  for  failure  to  file  briefs.  Opinion  filed  June  5, 
18»5. 

• 

Gere  &  Philbrick,  attorneys  for  appellant 

Per  Curiam. 

The  appellee  having  failed  to  file  a  brief  as  required  by 
the  rule  of  this  court  the  judgTnent  will,  for  that  reason^  be 
reversed  and  the  cause  remanded. 


Lake  Erie  &  Western  B.  B.  Co.  t.  John  Dentsch. 

1.  'RX1LROAD&— Failure  to  Keep  Fences  in  Repair— Notice.— The  stat- 
ute prescribes  no  particular  form  of  description  of  the  land  in  the  notice 
requiring  a  railroad  company  to  repair  fences  along  its  right  of  way.  A 
description  is  sufiicient  which  clearly  indicates  tlie  particular  land  in- 
tended. 

2.  Same— T/ie  Rule  as  to  Fences  Not  upon  tlie  Line  of  the  Right  of 
Tra2^.— The  rule  that  a  party  who,  instead  of  building  the  fence  upon  tlie 
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line  of  the  right  of  way,  builds  it  so  as  to  fence  in  a  part  of  the  right  of 
way,  can  not  recover  of  the  railroad  company  under  the  statute,  does  not 
apply  where  the  railroad  company  builds  the  fence  within  this  right  of 
way,  and  the  owner  of  the  lands  puts  repairs  upon  it,  etc. 

3.  Same — Perudty  for  Failure  to  Build  Fence — Measure  of  Recovery, 
— ^The  measure  of  the  recovery  by  an  adjoining  land  owner  under  sec- 
tion 4  of  the  act  in  relation  to  fencing  and  operating  railroads,  af- 
firmed March  31,  1874,  in  an  action  against  a  railroad  compaoy  for  a 
failure  to  build  a  fence,  is  double  the  reasonable  value  of  the  repairs 
made  and  not  double  the  actual  cost. 

Transcript  firom  a  Justice  of  the  Peace.— Action  for  repairing  a  fence 
under  the  statute.  Appeal  from  the  Circuit  Court  of  McLean  County; 
the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1894.     Affirmed.    Opinion  filed  June  8,  1895. 

A.  E.  DbManoe,  attorney  for  appellant. 
Livingston  &  Bach,  attorneys  for  appellee. 

Mk,  Justicb  Pleasants  deliverbd  the  opinion  of  the 
Court. 

Appellee  owned  the  northwest  quarter  of  section  15,  T. 
23  N.,  R.  5  east  of  third  P.  M.,  adjoining  the  right  of  way 
of  appellant,  which  ran  east  and  west  along  its  south  side. 
They  were  separated  by  a  fence  on  the  north  side  of  the 
track  but  within  the  right  of  way,  which  was  built  in  1872. 
From  that  time  appellee  and  his  predecessors  in  title 
openly  occupied  and  used  the  land  north  of  this  fence  up 
to  it 

On  October  28,  1 892,  appellee  served  on  appellant  a  writ- 
ten notice  to  "  repair  your  fence  between  your  right  of  way 
and  my  land  in  the  west  half  of  section  15,  T.  23  K,  R.  5, 
E.  of  3d  P.  M.,  by  placing  thereon  a  good  and  sufficient 
plank  fence,  complying  with  the  statute.  The  land  might 
be  further  described  as  lying  east  of  the  village  of  Arrow- 
smith,"  and  adding,  "  I  shall  expect  you  to  do  it  within  ten 
days,  as  required  by  statute,  and  on  your  failure  to  make, 
repairs  I  shall  proceed  according  to  law." 

Nothing  was  done  by  either  party  in  pursuance  of  this 
notice  until  about  seven  months  thereafter,  when  appellant 
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began  to  build  a  new  fence  on  what  is  said  to  have  been  the 
true  line,  which  would  have  taken  into  the  right  of  way  a 
row  of  peach  and  maple  trees  and  a  carriage  shed  of  appel- 
lee; to  prevent  which  he  asked  as  an  accommodation  that  it 
be  put  upon  the  old  line,  or  a  jog  made  which  would  leave, 
them  on  his  side  of  the  fence;  and  this  was  done  by  build- 
ing on  the  old  line.  The  fence  so  built  was  claimed  to  be 
the  usual  standard  fence  built  by  this  company,  of  posts 
twelve  and  a  half  feet  apart  and  «ix  barbed  wires,  of  which 
the  lowest  was  four  inches  above  the  ground,  the  next  four 
above  that,  and  the  others  at  increasing  distances  from  the 
one  below,  up  to  eleven  inches. 

On  May  19th,  the  day  before  it  was  completed,  appellee 
served  on  the  company  another  notice,  addressed  to  it  as 
follows : 

'"  You  are  hereby  notified  that  the  fence  you  are  repairing, 
to  comply  with  my  notice  dated  October  28,  1892,  request- 
ing you  to  put  a  good  and  sufficient  plank  fence,  complying 
with  the  statute,  between  your  right  of  way  and  my  land 
in  the  west  half  of  section  fifteen  (1 5),  town  twenty-three 
(23)  north,  range  five  (5),  east  of  the  third  P.  M.,  is  not  in 
compliance  with  the  statute,  and  is  not  "  suitable  and  suffi- 
cient to  prevent  cattle,  horses,  sheep,  hogs  or  other  stock 
from  getting  onto  the  railroad.  The  posts  are  too  far  apart, 
and  it  requires  planks  to  keep  hogs  from  getting  on  the 
track.  I  give  you  this  notice  at  this  time,  so  that  you  can 
rectify  the  mistake  if  you  desire  to  do  so.  I  shall  hold  you 
to  a  strict  compliance  with  the  statute,  and  if  your  men 
leave  the  fence  uncompleted  to  my  satisfaction,  I  shall  re- 
pair the  same  so  as  to  keep  my  hogs  from  getting  killed,  and 
will  recover  the  costs  of  such  repairs,  together  with  attor- 
ney's fees,  from  you." 

Appellant  having  paid  no  attention  to  this  notice,  appel- 
lee, after  the  lapse  of  ten  days  from  its  service,  nailed  boards 
over  each  of  the  three  lower  wires,  ripped  ofif  the  fourth,  and 
put  it  between  the  fifth  and  sixth,  and  placed  additional 
posts  where  necessary  for  nailing  the  ends  of  the  boards. 
He  then  brought  this  suit  before  a  justice  of  the  peace  to 
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recover  the  penalty  prescribed  by  Section  66,  Ch.  114  of  the 
R.  S.,  claimed  to  have  been  incurred  by  appellant's  refusal  to 
make  the  necessary  repair.  On  appeal  the  parties  waived  a 
jury,  and  the  trial  by  the  court  resulted  in  a  finding  and  judg- 
ment for  the  plaintiflF  for  $50  and  his  costs,  to  reverse 
which  this  appeal  was  taken. 

Section  65  requires  that  the  notice  to  build  or  repair 
''  shall  describe  the  lands  on  which  said  fence,  gates,  bars  or 
farm  crossings  are  required  to  be  built  or  repaired,"  and 
the  first  point  urged  against  the  judgment  is  that  the  notice 
in  this  case  did  not  comply  with  that  requirement.  Plaintiff 
testified  that  his  land  was  all  in  the  northwest  quarter  of 
the  section  specified  and  north  of  the  appellant's  right  of 
way,  and  it  is  said  that  the  notice  describing  it  as  in  the 
west  half  of  it  is  as  indefinite  as  if  it  had  been  described  as 
in  the  section  or  in  the  town  of  Arrowsmith. 

The  statute  prescribes  no  particular  form  of  description. 
It  was  sufficient  if  it  clearly  indicated  to  appellant  the  par- 
ticular land  intended.  The  one  given  shows  unmistakably 
not  only  that  it  was  in  the  west  half  of  the  section,  but  that 
it  adjoined  the  right  of  way  and  lay  next  east  of  the  village 
of  Arrowsmith.  In  the  absence  of  all  pretense  to  the  con- 
trary, it  may  be  presumed  that  this  village  was  north  of  the 
right  of  way,  for  if  it  was  not,  appellant  must  have  known, 
and  would  have  shown  it,  to  vitiate  the  notice.  The  descrip- 
tion, therefore,  was  of  that  part  of  the  west  half  of  said 
section  which  was  next  east  of  the  village  and  north  of  and 
adjoining  the  right  of  way,  and  that  we  think  was  sufficiently 
definite.  The  company  had  no  difficulty  in  understand- 
ing it. 

But  it  is  said  that  the  fence  to  which  appellee  made  the 
plank  additions  was  wholly  upon  the  right  of  way,  and  not 
on  its  "side."  The  fences  which  the  statute  requires  the 
railroad  company  to  erect  and  maintain  are  "fences  on 
both  sides  of  its  road  "  (Sec.  62) ;  and  it  has  been  held  that 
where  the  adjoining  owner  built  the  fences  on  each  side  of 
the  track,  but  intentionally  put  them  two  feet  inside  the 
right  of  way,  he  could  not  recover  of  the  company  under 
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section  66.  The  provision,  being  penal,  must  be  strictly 
construed,  and  the  party  claiming  the  penalty  must  bring 
his  case  strictly  within  it.  The  court  say  in  substance,  if 
he  may  intentionally  an^  of  set  purpose  take  in  four  feet  in 
width  of  the  company's  right  of  way,  there  would  be  no 
limit  to  his  right  in  that  direction  short  of  the  railway's 
actual  track.    W.,  St.  L.  &  P.  Ey.  Co.  v.  Zeigler,  108  111.  304. 

The  fact  that  here  the  company  itself  built  and  rebuilt 
the  fence,  well  knowing  just  where  it  was  with  reference  to 
that  side  of  its  road,  takes  this  case  out  of  the  reason  and 
rule  in  that.  So  knowing,  it  erected  the  original  fence  as 
and  for  the  fence  required  by  the  statute,  and  for  more  than 
twenty  years  the  adjoining  owners  on  the  north  openly  and 
exclusively  held,  occupied  and  used  the  land  up  to  it.  There 
was  nothing  else  during  all  that  time  "  to  prevent  their  stock 
from  getting  on  the  railroad."  Less  than  three  years  before 
the  one  in  question  was  built,  appellee  bought  and  took 
possession  of  it,  fenced  as  it  was,  and  ever  since  has  used  it 
in  like  manner.  He  has  not,  by  any  act  of  his,  deprived 
appellant  of  one  inch  of  its  right  of  way,  nor  added  to,  nor 
increased  the  expense  or  difficulty  of  the  performance  of 
any  duty  imposed  upon  it  by  law.  Before  the  building  of 
the  new  fence,  its  attention  was  called  to  the  true  line,  and 
it  voluntarily  and  knowingly  rebuilt  upon  the  old  one. 
That  this  was  done  for  the  accommodation  and  at  the  request 
of  appellee  is  immaterial.  Had  it  built  a  sufficient  fence,  and 
fhe  had  built  another  upon  the  true  line,  after  notice,  and 
sought  to  recover  double  its  value,  it  would  have  had  a 
more  just  cause  of  complaint  than  now.  Having  erected  it 
with  knowledge  that  it  was  not  upon  the  side  of  its  road,  if 
such  is  the  fact,  and  as  a  compliance  with  appellee's  notice, 
assuming  it  to  be  the  fence  required  by  the  statute,  the 
company  should  not  be  heard,  upon  complaint  of  its  insuffi- 
ciency, to  avoid  the  penalty  by  proving  that  it  is  not  on  the 
side  of  the  road. 

Appellee  testified  that  he  paid  for  the  labor  and  materials 
used  in  making  the  repairs  the  sum  of  $52.86,  and  one  wit- 
ness for  appellant  testified  that  the  same  object  could  have 
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been  accomplished  with  wires  and  additional  posts  at  a  total 
cost  of  $17.97.  The  court  rendered  a  judgment  for  plaintiff 
for  §50.    Neither  party  is  quite  satisfied  with  this  result. 

Appellant  insists  that  if  it  was  proper  to  find  anything 
for  the  plaintiff,  it  should  have  been  just  double  the  one  or 
the  other  of  the  sums  stated  in  the  testimony.  The  lan- 
guage of  the  statute  is  "  double  the  value,"  that  is,  the  rea- 
sonable value,  of  the  repairs  made,  and  not  double  the  actual 
cost,  or  the  least  cost  at  which,  in  the  opinion  of  a  witness, 
the  same  object  could  have  been  accomplished.  What  was 
the  reasonable  value  of  the  repairs  in  this  case,  was  a  question 
of  fact,  as  to  which  the  court,  acting  as  a  jury,  should  have 
formed  the  best  judgment  it  could,  from  the  meagre  evi- 
dence produced.  It  was  not  objected  to  as  improper  in  it- 
self, and  it  was  the  fault  of  the  parties  that  further  and  more 
satisfactory  proof  was  not  offered.  By  one  of  the  proposi- 
tions held  to  be  the  law,  the  court  recognized  the  statute  as 
obligatory  and  forbidding  it  to  fix  the  value  arbitrarily  or 
by  a  mere  guess.  The  result  shows  that  it  was  found  to  be 
S25,  and  that  the  interest  thereon  at  one  per  cent  per  month 
from  the  time  the  repairs  were  made  was  disregarded  under 
the  rule  de  minimis.  What,  if  any,  disposition  to  burden 
the  company  was  shown  by  appellee's  appearance  and  man- 
ner on  the  witness  stand  we  do  not  know;  but  we  can  not 
say  that  the  judgment  of  one  who  heard  and  saw  him  was 
not  justified.  It  was  not  for  the  plaintiff  to  dictate  the  ma- 
terial to  be  used  or  insist  that  the  repairs  should  be  made  to 
his  satisfaction.  The  company  was  to  judge,  at  its  peril,  of 
the  sufllciency  of  the  fence,  and  the  plaintiff,  at  his,  of  the 
kind  and  amount  of  repairs  he  should  make;  but  the  jury 
must  decide  as  to  both,  and  determine  the  reasonable  value 
of  the  latter  under  all  the  circumstances  in  evidence. 

The  law  requires  a  fence  suitable  and  sufficient  to  prevent 
sheep,  as  well  as  hogs,  cattle,  horses  and  other  stock 
from  getting  on  the  railroad.  If  by  reason  of  depression 
in  the  surface  of  the  land,  a  wire  fence  with  posts  thirteen 
feet  apart  will  not  restrain  hogs,  the  railroad  company  can 
not  lawfully  impose  upon  the  farmer  the  burden  of  filling 
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up  such  depressions  or  supplementing  its  standard  fence  at 
such  points.  On  the  line  of  this  fence  there  were  a  number 
of  these  places  at  which  the  lowest  wire  was  from  eight  to 
eleven  inches  above  the  ground;  at  one  place  thirteen. 
There  is  quite  enough  evidence  in  the  record  to  show  that 
such  a  fence  on  such  land  is  not  hog-tight 
The  judgment  will  be  affirmed. 


Ethelbert  J).  Both  well  and  Millard  F.  Dunlap  t.  William 

U.  Luken. 

1.  Sales — When  a  Contract  is  a  Sale. — If  a  contract  fa  intended  by 
the  parties  to  it  to  result  in  transferring  for  a  price  from  one  of  the  par- 
ties (the  vendor)  to  the  other  (the  vendee),  a  chattel  in  which  tiie  vendee 
has  no  previous  property,  it  is  a  contract  for  the  sale  of  the  chattel. 

2.  Same — WJien  a  Contract  is  Not  a  Sale, — ^Where  a  person  makes  a 
contract  with  a  carriage  maker  for  the  making  of  a  peculiar  style  of 
carriage  not  generally  manufactured  for  his  trade,  or  kept  in  stock,  and 
it  is  ordered  in  view  of  the  reputation  and  skiU  of  the  maker,  such  con- 
tract is  not  one  of  hiring  and  service,  but  is  a  contract  of  sale. 

RepleTln. — Appeal  from  the  Circuit  Court  of  Morgan  County;  the 
Hon.  George  W.  Herdman,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1894.  Reversed  and  remanded.  Opinion  filed  June 
8,  1895. 

OwBN  P.  Thompson,  attorney  for  appellants. 
John  a.  Bellatti,  attorney  for  appellee. 

Mb.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

This  was  an  action  of  replevin  brought  by  appellee  against 
appellants  on  June  2,  1892,  for  a  two-horse,  two-seated,  ex- 
tension top  carriage.  The  only  contest  was  upon  the  ques- 
tion of  property  in  the  plaintiff,  in  which  he  prevailed,  and 
there  is  little  or  no  room  for  doubt,  upon  the  evidence,  as  to 
the  controlling  facts  by  which,  in  the  view  of  the  court  as 
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indicated  by  the  instructions  given  to  the  jury,  that  issue 
was  to  be  found. 

For  several  years  next  before  May  25, 1892,  the  business 
of  manufacturing  carriages  and  buggies  at  Jacksonville,  was 
carried  on  in  the  name  of  Mrs.  Magdalena  Hellenthal,  by 
Michael  Hellenthal,  her  husband  and  as  her  agent,  though 
the  sign  on  the  factory  was  "  M.  Hellenthal." 

In  the  fall  "of  1891,  appellee,  a  farmer  near  Jacksonville, 
desiring  a  carriage  of  peculiar  form,  went  to  the  factory  to 
look  for  such,  but  found  none.  Upon  his  telling  what  style 
he  wanted — the  peculiarity  being  in  the  Avidth  of  the  seats 
and  height  of  the  wheels — Hellenthal  said  he  could  make  it 
for  $250,  which  appellant  thought  too  much  and  left  with- 
out giving  an  order.  Shortly  afterward  Hellenthal  came 
out  to  his  house,  and  after  referring  to  their  previous  inter- 
view, proposed  to  appellee  to  build  for  him  the  carriage  he 
desired  for  $225,  if  he  would  advance  the  sum  of  8200  and 
give  him  the  winter  in  which  to  do  it.  Appellee  had  been 
acquainted  with  him  for  some  time  and  knew  his  reputation 
as  a  carriage  maker  was  excellent,  but  did  not  know  that  he 
was  carrying  on  the  business  as  agent  for  his  wife.  To  be 
sure  of  getting  the  benefit  of  his  judgment  and  skill,  he 
suggested  the  possibility  of  some  cause  that  might  prevent 
it  and  leave  him  without  security  for  the  money  advanced. 
Hellenthal  then  offered  to  give  him  his  note  for  $200,  as 
security  for  his  performance,  which  appellee  took  and  gave 
his  check  for  the  amount.  Hellenthal  then  proceeded  to 
build  the  carriage.  Appellee  saw  it  from  time  to  time  as 
the  work  progressed,  and  all  of  the  employes  engaged  upon 
it  understood  it  was  being  built  for  him.  In  the  latter  part 
of  April  next  following  Hellenthal  told  him  it  was  about 
done,  and  appellee  then  paid  him  the  balance ;  but  on  ac- 
count of  the  weather  did  not  wish  to  take  it  out  of  the  shop 
at  that  time,  and  it  remained  to  some  extent  unfinished 
until  after  he  replevied  it. 

It  appears  that  Mrs.  Hellenthal  had  become  indebted  to 
the  appellant  Dunlap  in  a  sum  amounting,  on  the  25th  of 
May,  1892,  to  $1,776.25,  which  was  secured  b}''  a  mortgage. 
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not  produced  on  the  trial,  of  chattels  not  particularly  shown, 
but  which  may  be  supposed  from  the  evidence  to  have  con- 
sisted of  the  carriages,  material  and  tools,  or  some  part 
thereof,  in  the  factory.  Dunlap  became  anxious  about  his 
debt,  and  threatened  to  take  possession  and  sell  under  his 
mortgage.  But  fearing  that  by  such  a  proceeding  the  prop- 
erty, from  its  condition — ^largely  unHnished  work — would 
be  sacrificed  and  fail  to  pay  his  claim,  suggested  to  his  friend, 
the  appellant  Rothweli,  that  if  by  arrangement  with  the 
Hellenthals  he  could  get  a  bill  of  sale  of  the  whole  concern 
in  consideration  of  his  payment  of  the  mortgage  debt,  he, 
Dunlap,  would  throw  off  $110  of  it,  and  Rothweli,  by  finish- 
ing up  the  work,  could  get  enough  out  of  it  to  reimburse 
himself  and  pay  him  for  his  trouble. 

On  the  25th  of  May  Rothweli  obtained  from  Mrs.  Hellen- 
thal  a  bill  of  sale  purporting  to  transfer  to  him  certain  car- 
riages of  different  styles  and  respectively  numbered,  some 
parts  of  carriages  and  certain  tools  designated,  together 
Avith  "  all  other  tools,  trimmings,  and  goods  and  chattels  of 
every  description  *'  in  the  carriage  manufactory.  On  receiv- 
ing it  he  went  to  the  factory,  turned  over  the  keys  to  Mr. 
Benw^ood,  who  had  been  employed  there  as  a  carriage  trim- 
mer, and  directed  him  to  take  possession  of  the  stock  as  his 
agent,  which  he  did.  The  signs  on  the  building  bearing 
Hellenthal's  name  were  painted  out,  and  one  bearing  that 
of  Rothweli  was  nailed  to  the  stair  door  leading  to  the  re- 
pository. At  that  time  the  buggy  in  controversy  was  there, 
on  the  third  floor,  with  several  other  jobs,  finished  and  un- 
finished. 

About  a  week  thereafter,  June  2d,  appellee  surrendered 
to  Hellenthal  his  note  and  told  him  he  called  for  the  buggy; 
and  on  the  same  day  brought  this  suit.  The  buggy  was 
then  in  Dunlap's  bam,  for  Rothweli,  who  claimed  under  the 
bill  of  sale. 

We  have  said  that  the  only  issue  was  whether  it  was  then 
the  property  of  appellee,  upon  which  the  burden  of  proof 
was  on  him.  Whether  the  bill  of  sale  included  this  partifj- 
ular  buggy  or  not  was  not  made  a  question,  nor  was  it  ma- 
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terial  in  this  case.  For  it  is  conceded  that  if  the  right  was 
in  appellee  he  got  it  from  Hellenthal  before  its  execution, 
which  therefore  could  not  affect  him,  and  if  he  did  not,  the 
question  as  to  its  effect  was  solely  between  Hellenthal  and 
Rothwell,  in  which  appellee  had  no  concern. 

On  behalf  of  appellee  the  claim  is  that  the  contract  was 
not  an  executory  contract  of  sale  of  a  buggy,  but  for  hiring 
and  services  of  Hellenthal  in  building  it  for  him;  and  that 
of  appellants  is  that  it  was  for  the  sale  and  purchase  of  a 
carriage,  which  was  never  executed  for  want  of  delivery, 
and  therefore,  that  the  property,  unfinished  and  undelivered 
to  appellee  when  taken  by  Rothwell,  was  still  the  property 
of  Hellenthal,  to  whom  only,  if  to  anybody,  he  is  liable  for 
such  taking. 

In  what  cases — under  what  circumstances — a  special  order 
for  a  particular  chattel,  to  be  manufactured,  is  an  executory 
contract  for  the  sale  and  purchase  of  the  chattel,  and  in 
what  a  contract  for  work  and  labor  in  manufacturing  it,  is 
a  question  which  the  authorities  have  made  as  difficult  as  it 
is  important.  The  courts  have  undertaken  to  state  and 
have  acted  upon  different  criteria  and  tests  by  which  a  given 
case  is  determined  to  be  one  or  the  other,  and  with  different 
results  from  their  application.  English  cases  differ,  and 
American  cases  differ  from  the  English  and  among  them- 
selves. As  is  said  in  Wait's  Actions  and  Defenses,  p.  593, 
*'  No  principle  has  yet  been  discovered  which  can  wholly 
reconcile  them."  In  this  State  no  test  has  been  adopted  or 
suggested.  Our  courts  are,  therefore,  at  liberty  to  apply 
that  which  shall  seem  to  them  most  consonant  with  reason 
and  justice. 

In  1  Benjamin  on  Sales  (3d  Eng.  Ed.  with  Am.  notes 
by  Corbin,  section  94  et  8eq.\  these  different  tests  are  stated 
and  the  leading  cases  in  both  countries  criticised.  The  prin- 
cipal questions  on  which  the  distinction  turned  were: 
whether  the  subject  matter  of  the  contract  was  already  in 
existence,  in  rerum  naiura;  whether  the  materials  were 
furnished  by  the  employer,  or  by  the  employe;  whether  the 
work  and  labor  was  of  the  essence  of  the  contract,  or  whether 
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it  was  the  materials  that  were  found.  The  learned  author 
attempts  to  show  that  the  answer  to  neither  of  these  would 
furnish  the  true  test,  and  maintains  with  the  utmost  clear- 
ness and  confidence  that  it  is  to  be  found  in  the  rule  laid 
down  in  Lee  v.  Griffin,  30  L.  J.  2  B.  252;  1  B.  &  S.  272. 
This  was  then  the  latest  reported  decision,  being  in  1861. 
It  was  an  action  brought  by  a  dentist  to  recover  £21  for 
two  sets  of  artificial  teeth  made  by  him  for  a  deceased  lady, 
of  whom  the  defendant  was  executor.  They  were  not 
in  existence  when  ordered  and  never  would  have  been 
but  for  the  order,  for  they  would  not  have  fitted  any 
but  the  person  for  whom  they  were  intended.  No  order 
could  be  more  special,  or  for  more  exclusive  use.  Plaintiff 
furnished  the  materials  and  did  the  work,  for  which  peculiar 
skill  was  required.  Each  was  essential  to  fill  the  order,  and 
they  may  have  differed  but  little  in  value.  Yet  the  court 
held  that  an  action  for  work  and  materials  would  not  lie. 
It  must  be  for  goods  sold;  and  the  rule  to  be  gathered  from 
the  opinions  of  the  several  judges  given  in  that  case,  as 
stated  by  Benjamin,  Sec.  103,  is  that  "  if  the  contract  is  in- 
tended to  result  in  transferring  for  a  price  from  B  to  A  a 
chattel  in  which  A  had  no  previous  property,  it  is  a  con- 
tract for  the  sale  of  a  chattel,"  of  which  he  says  that  from 
the  very  definition  of  a  sale  it  would  seem  to  be  at  once  de- 
ducible. 

We  are  inclined  to  accept  this  as  the  better  and  true  test 
and  think  its  application  to  this  case  necessitates  a  reversal 
of  the  judgment.  The  facts — so  fully  stated  because  of  the 
kind  of  question  made — in  our  judgment  clearly  show  that 
the  intention  and  contract  of  the  parties  contemplated  a 
completed  carriage  for  appellee.  That  he  paid  the  price  in 
advance  of  its  completion,  and  that  it  was  understood  from 
the  first  by  the  employes  in  the  shop  to  be  intended  for  him, 
do  not  affect  the  contract.  It  is  not  claimed  that  he  owned 
any  of  the  materials  used  in  its  construction  so  far  as  it  was 
constructed.  Ilellenthal  was  not  made  his  agent  to  pur- 
chase them  or  any  of  them  for  him.  He  did  not  know  that 
any  purchased  by  the  money  he  advanced  were  used  in  its 


Third  Distbict — November  Tebm,  1894.    155 

Rothwell  V.  Luken. 

construction.  That  money,  when  received  by  Hellenthal, 
became  his  absolutely,  to  spend  as  he  might  see  fit.  If  he 
bought  with  it  any  material  for  the  buggy  ordered,  he  was 
at  liberty  to  sell  or  otherwise  use  it  according  to  his  own 
will,  and  make  the  buggy  out  of  other.  If  in  the  course  of 
its  construction  it  had  been  destroyed  in  whole  or  part,  his 
obligation  to  furnish  the  carriage  as  ordered  would  have  re- 
mained in  full  force  and  been  fully  satisfied  by  another. 

That  the  one  in  question  was  not  completed  and  tendered 
to,  or  set  apart  for  and  accepted  by  appellee,  before  Eoth- 
well  took  possession,  is  not  only  shown  by  his  own  testi- 
mony but  is  conceded  by  the  instruction  given  to  the  jury 
by  the  court  at  his  instance.  It  is  specifically  shown  that 
the  lamps  were  not  on  it,  and  generally  that  it  was  not  fin- 
ished. Appellant  says  he  had  to  have  work  done  on  it  after 
he  replevied  it,  in  order  to  finish  it,  and  does  not  claim  that 
he  had  at  any  time  before  accepted  it,  or  that  it  had  been 
tendered  to  him.  The  first  instruction  for  plaintiff  contains, 
among  others,  the  following  hypothesis :  "  And  if  the  jury 
find  from  the  evidence,  that  before  the  said  carriage  had 
been  completed  by  said  Hellenthal  in  accordance  with  his 
said  contract  with  the  plaintiff  and  while  it  was  yet  in  his 
possession  under  his  said  contract  with  the  plaintiff,  to  be 
by  him  completed,  the  defendant  purchased  the  same  from 
Mrs.  Magdalene  Hellenthal,"  and  instructs  that  they  should, 
nevertheless,  find  that  the  property  was  in  the  plaintiff,  if 
they  further  find  the  contract  as  alleged,  the  payment  of 
part  in  advance,  the  work  begun,  payment  of  balance  when 
nearly  completed,  and  the  carriage  left  by  plaintiff  with 
Hellenthal  to  be  completed. 

The  theory  of  the  court,  as  of  the  plaintiff,  was  that  this 
contract,  calling  for  a  peculiar  style  of  carriage,  not  gener- 
ally manufactured  by  Hellenthal  for  his  trade  nor  kept  in 
stock,  and  ordered  in  view  of  his  reputation  for  skill,  was 
what  some  of  the  books  designate  as  a  special  order,  or  a 
contract  for  hiring  and  service,  and  not  a  contract  of  sale; 
that  the  carriage,  as  its  construction  progressed,  was  all  the 
time  the  product  of  the  labor  and  skill  which  plaintiff  had 
hired,  and  was  therefore  his  property. 
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We  hold  that  this  was  a  substantially  erroneous  view  and 
compelled  a  verdict  contrary  to  the  law  and  the  evidence, 
for  which  and  its  result  the  judgment  should  be  reversed 
and  the  cause  remanded;  and  so  it  will  be. 

Beversed  and  remanded. 


Ethelbert  D.  Bothwell  t.  John  Alves. 

1 .  Sales —  When  the  Title  Pasaea^Possession. — ^Where  a  person  ordered 
a  buggy  made,  and  when  it  was  finished  accepted  it  and  paid  for  it,  but 
instead  of  taking  it  away,  arranged  with  the  maker  to  leave  it  in  the 
factory  for  a  short  time  until  the  roads  would  permit  him  to  take  it 
away,  it  was  held  that  the  contract  of  sale  of  the  buggy  became  exe- 
cuted, so  that  the  title  passed  to  such  person. 

2.  Bnxs  OF  Sale — Construction  of,  etc.— When,  a  person  having  in 
his  possession  divers  articles  of  personal  property,  among  which  was  one 
that  did  not  belong  to  him,  made  a  bill  of  sale,  the  terms  of  which  were 
broad  enough  to  include  every  article  so  in  his  possession,  it  was  held,  in 
construing  the  biU  of  sale,  that  an  intention  to  seU  articles  not  his  own 
under  the  circumstances  is  not  to  be  imputed  to  the  vendor  imlees  it  is 
manifested  with  reasonable  clearness. 

Replevin. — Appeal  from  the  Circuit  Court  of  Morgan  County;  the  Hon. 
Cyrus  Epler,  Judge,  presiding.  Heard  in  this  court  at  the  November 
term,  1894.    Affirmed.    Opinion  filed  June  8, 1895. 

Owen  P.  Thompson,  attorney  for  appellant 

G.  W.  Smith  and  Robeet  Tilton,  attorneys  for  appellee. 

Mb.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

This  was  a  suit  in  replevin  for  a  buggy,  brought  by  ap- 
pellee before  a  justice  of  the  peace  May  31, 1892.  It  was 
twice  tried  on  appeal  in  the  Circuit  Court,  with  like  results 
in  favor  of  the  plaintiif,  and  on  the  last  verdict,  which  was 
sustained  over  a  motion  to  set  it  aside,  judgment  was  ren- 
dered and  this  appeal  was  taken. 

In  its  facts  the  case  is  in  all  respects  like  that  of  Roth- 
well and  Dunlap  V.  Luken,  submitted  at  the  November  term. 
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1893,  of  this  court,  with  two  exceptions.  First,  there  was 
here  evidence  enough  to  support  a  finding  that  before  the 
bill  of  sale  was  made  by  Mrs.  Hellenthal,  to  appellant,  the 
buggy  in  controversy  was  fully  finished  by  Hellenthal  ac- 
cording to  the  order,  and  paid  for  and  accepted  by  appellee, 
and  then  left  by  him  in  the  factory  solely  for  his  own  ac- 
commodation on  account  of  the  excessively  muddy  condition 
of  the  roads.  Thus  the  contract  of  sale  became  executed, 
so  that  the  title,  with  the  risk,  passed  to  appellee. 

Second,  this  buggy  bore  the  shop  number  87.  The  car- 
riages described  in  the  bill  of  sale  to  appellant  were  of  va- 
rious styles,  respectively  described  in  a  general  way  and 
identified  by  their  shop  numbers  which  ran  from  one  to 
twenty-three.  The  description  then  proceeds  as  follows : 
^'  Six  phaeton  bodies,  one  jump  seat  body  with  canopy 
top,  two  piano  buggy  bodies,  one  straight  bottom  canopy 
body,  two  carriage  bodies,  one  set  of  wheels,  two  sets  of 
blacksmith's  tools,  two  blowers,  four  vices,  two  anvils,  one 
box  setter,  one  stitching  machine,  and  all  other  tools,  trim- 
ings  and  goods  and  chattels  of  every  description  not  herein 
specifically  enumerated,  which  are  contained  in  the  carriage 
manufactory  of  the  party  of  the  first  part,  located  at  222 
and  224  North  Sandy  street  in  the  city  of  Jacksonville,  Illi- 
nois." 

It  is  clear  that  the  buggy  in  controversy  was  not  among 
those  described  in  the  bill  as  being  numbered,  nor  the 
"  bodies  "  mentioned  ;  and  we  are  inclined  to  hold  that  a  fair 
construction  of  the  language  would  not  c»3rtainly,  and  did 
not  in  this  case  actually,  bring  it  within  the  scope  and  in- 
tended meaning  of  the  general  clause,  "  all  other  tools  and 
trimmings,  and  goods  and  chattels  of  every  description  not 
herein  specifically  enumerated  which  are  contained  in  the 
manufactory."  The  full  literal  meaning  of  these  words 
would  include  carriages  there  for  repair,  and  the  dinner 
pails  of  the  employes,  which  would  not  accord  with  any 
supposable  intention  of  either  party.  And  if  they  had  in- 
tended a  transfer  of  twenty-four  carriages  and  buggies,  it  is 
hardly  supposable  that  after  specifically  enumerating  and 
identifying    each    of  twenty-three  they    overlooked    the 
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twenty-fourth,  as  plainly  in  sight  and  as  readily  described, 
or  went  back  after  an  intervening  specific  enumeration  of 
the  principal  tools,  to  include  it  in  a  lumping  expression 
evidently  used  to  embrace  minor  items  of  property  neces- 
sary to  such  a  factory — tools,  trimmings  and  miscellaneous 
materials — but  too  numerous  for  convenient  enumeration 
and  specific  description.  The  facts  that  appellee  had  fully 
paid  for  it,  accepted  it,  had  it  set  apart  for  him  sixteen  days 
before  and  was  expected  to  call  for  it  almost  any  day,  if 
they  were  facts,  as  he  and  Hellenthal  testified,  were  a  com- 
manding reason  for  its  omission  from  the  bill  and  forbade 
any  intention  to  transfer  it  to  appellant  by  any  form  of 
words.  Such  an  intention,  under  the  circumstances,  is  not 
to  be  imputed  to  the  vendor  unless  it  is  manifested  with 
reasonable  clearness. 

We  see  in  appellee's  claim  nothing  at  All  like  a  secret  lien. 
He  bargained  for  the  property  with  the  manufacturer 
openly,  in  the  usual  way,  was  at  the  shop  to  see  it  almost 
every  week  as  it  was  being  made,  paid  the  full  price  for  it 
when  finished  and  for  a  good  and  sufficient  reason  left  it 
there  at  his  own  risk,  by  express  arrangement  with  the 
manufacturer,  and  only  until  it  could  be  removed  without 
danger  of  injury  to  it.  Appellant  well  knew  that  in  this 
factory,  according  to  the  course  of  its  business,  there  would 
be  buggies  ready  made  for  sale  and  others  made  to  order. 
The  immediate  removal  of  it  by  the  purchaser,  in  either 
case,  would  often  be  inconvenient  and  in  some  instances 
impracticable.  In  leaving  this  buggy  a  short  time  for  such 
reason  we  see  no  ground  for  suspicion  of  wrong  on  the  part 
of  vendor  or  vendee. 

But  unless  appellant  was  an  innocent  purchaser  for  value 
of  this  particular  buggy,  it  is  not  for  him  to  question  the 
sufficiency  or  fact  of  an  alleged  prior  delivery  to  appellee, 
whose  title  was  good  as  against  Mrs.  Hellenthal.  For  the 
reason  stated  we  are  of  opinion  that  he  was  not  such  a 
purchaser.  In  this  view  the  complaint  against  the  instruc- 
tions given  for  plaintiff  is  "without  just  cause ;  the  finding 
upon  the  issue  of  fact  was  sufficiently  supported  by  the  evi- 
dence, and  the  judgment  will  be  affirmed. 
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Michigan  Mutual  Life  Insurance  Company  t.  Owen  D*   !2^ii^i 

Hall^  Administrator,  etc. 

1.  Insubance  Companies— W%6n  Bound  by  the  Acts  of  their  Agents. 
— ^Where  the  local  agent  of  a  foreign  life  insurance  company  took  from 
an  applicant  for  a  policy  a  note  for  the  first  premium,  instead  of  coUecting 
the  same  in  cash  as  required  by  the  rules  of  the  company,  of  which  rules 
the  applicant  had  no  knowledge,  and  upon  receipt  of  such  application, 
the  insurance  company,  having  no  knowledge  of  the  taking  of  the  note, 
issued  a  policy,  which  was  delivered  to  the  applicant  by  the  local  agent, 
and  before  the  maturity  of  the  note  the  holder  of  the  policy  died,  the  com- 
pany was  held  liable,  although  the  local  agent  converted  the  note  to  his 
own  use,  and  although  the  policy  contained  a  provision  that  it  shoiild 
not  take  effect  unless  the  first  premium  was  paid  in  cash. 

ABSnmpslt,  on  a  policy  of  insurance.  Appeal  from  the  Circuit  Court 
of  Sangamon  County;  the  Hon.  James  A.  Creiqhton,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1894.  Affirmed.  Opinion 
filed  June  8,  1895. 

James  Mecartney,  attorney  for  appellant,  contended 
that  agents  of  life  insurance  companies  in  this  country 
rarely  have  the  authority  to  conclude  absolutely  a  contract 
of,  or  for  insurance.  The  only  power  they  ordinarily  possess 
is  to  procure  and  receive  applications  for  insurance,  to  be 
forwarded  to  the  company,  without  any  authority  on  their 
part  to  make  a  binding  contract.  Bliss  on  Life  Insurance, 
Sec.  283. 

An  agent  having  authority  to  take  applications,  receive 
and  receipt  for  premiums,  forward  both,  and  receive  from 
the  company  policies  when  issued,  and  deliver  them  to  the 
insured,  cannot  bind  the  company  by  a  contract  of  insurance. 
Lindford  v.  Pro  v.  Horse  &  Cattle  Ins.  Co.,  34  Beav.  291;  10 
Jurist,  N.  S.,  1066;  Armstrong  v.  State,  61Iowa  212;  Dick- 
enson Co.  V.  Miss.  Valley  Ins.  Co.,  4  Iowa  286;  Reynolds  v. 
Continental  Ins.  Co.,  36  Mich.  131;  Security  Co.  v.  Fay,  22 
Mich.  467;  Morse  v.  St.  P.,  F.  &  M.  Ins.  Co.,  21  Minn.  407; 
Ayres  v.  Home  Ins.  Co.,  21  Iowa  185;  Stockton  v.  Fireman's 
Ins.  Co.,  33  La.  Ann.  477;  Todd  v.  Piedmont,  etc.,  Ins.  Co.,  34 
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La.  Ann.  63;  Bush  v.  Westchester  F.  Ins.  Co.,  63  X.  T.  531; 
Susquehanna  M.  &  F.  Ins.  Co.  v.  Swank,  102  Pa.  St.  17. 

The  deceit  or  fraud  of  an  agent,  to  make  the  company 
liable  on  it,  must  have  been  committed  in  the  course  of  the 
agent's  employment.  Wilson  v.  Peverley,  2  N.  H.  548;  Dally 
V.  Young,  3  111.  App.  39;  Kerns  v.  Piper,  4  Watts,  222;  E. 
R.  Co.  V.  Green,  68  Mo.  169;  Jackson  v.  Second  Ave.  R.  R. 
Co.,  47  N,  Y.  274. 

One  employed  to  solicit  insurance  and  renew  policies,  but 
without  authority  other  than  arises  from  the  nature  of  his 
employment  is  not  authorized  to  waive  the  payment  of  a 
premium.  Heath  v.  Springfield  F.  Ins.  Co.,  58  N.  H.  414; 
Hambleton  v.  Home  Ins.  Co.,  6  Bliss,  91. 

An  agent  employed  only  to  take  applications,  deliver 
policies  and  collect  the  first  premium  is  only  agent  for 
these  purposes  and  can  not  bind  the  company  by  any  con- 
tract or  statement  outside  these  duties.  East  Texas  F.  Ins. 
Co.  V.  Brown,  82  Tex.  631;  Golden  v.  Northern  Ass'n  Co., 
49  N.  W.  Rep.  246;  Phoenix  Ins.  Co.  v.  Copeland,  8  So. 
Rep.  48;  American  F.  Ens.  Co.  v.  Hampton,  14  S.  W.  Rep. 
1092;  Markey  v.  Mut.  Ben.  Ins.  Co.,  103  Mass.  78;  Bliss  on 
Life  Ins.,  Sees.  281,  282. 

The  powers  of  a  special  agent  are  measured  by  the  ex- 
press directions  of  the  principal.  1  Parsons'  Contracts,  40; 
Story  on  Agency,  Sec.  58. 

CoNKLiNo  &  Grout,  attorneys  for  appellee,  contended  that 
it  is  immaterial  what  may  have  been  said  in  the  policy  in 
regard  to  the  payment  of  the  premium.  It  was  within* the 
power  of  the  company,  acting  through  its  agents,  to  change 
entirely  the  mode  of,  or  dispense  with  the  payments  as  pro- 
vided by  the  policy,  and  adopt  a  different  mode  and  time  of 
payment.  Electric  Life  Insurance  Co.  v.  Fahrenkrug,  68 
111.  463;  Continental  Insurance  Co.  v.  Rockman,  127  111. 
364;  Manfrs.  and  Mer.  Ins.  Co.  v.  Armstrong,  145  111.  469; 
Penn.  Mutual  Life  Ins.  Co.  v.  Keach,  32  111.  App.  427;  134 
111.  583;  Bodine  v.  Exchange  Fire  Ins.  Co.,  51  N.  Y.  117; 
Arfl  V.  Star  Fire  Ins.  Co.,  125  K  Y.  57. 
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Delivery  of  the  policy  presumes  a  waiver  of  the  "  Pre- 
mium Payment "  clause,  and  the  giving  of  credit.  Boehen  v. 
WilUamsburg  Ins.  Co.,  35  .N.  Y.  131;  Daft  v.  Drew,  40  111. 
App.  266;  Gosch  v.  State  Mutual  Fire  Ins.  Co.,  44  111.  App. 
263. 

Mb.  Pkesidino  Justice  Wall  delivered  the  opinion  of 
THE  Court. 

This  was  assumpsit  upon  a  policy  of  insurance  on  the  life 
of  Harry  S.  Hall. 

The  plea  was  non  assumpsit.  The  cause  was  subm^ted  to 
the  court,  a  jury  being  waived.  The  issues  were  found  for 
the  plaintifif  and  judgment  followed  for  $1,901.62  from 
which  the  company  has  prosecuted  the  present  appeal. 

The  sole  defense  is  that  the  policy  was  never  in  force  and 
binding  on  the  company  because  the  premium  was  not 
paid  as  required  by  conditions  of  the  application  and  policy. 
It  appears  that  this  company,  incorporated  under  the  laws 
of  Michigan,  had  a  State  agent  located  at  Chicago  through 
whom  it  conducted  its  business  in  Illinois.  This  State  agent 
placed  in  the  hands  of  one  G.  P.  Drew,  blank  forms  for  ap- 
plications prepared  by  the  company,  with  instructions  to 
secure  and  forward  to  said  State  agent  such  applications  as 
he  could  obtain.  The  State  agent  would  forward  to  the 
home  office  at  Detroit,  Michigan,  and  if  the  application  was 
accepted  a  policy  would  be  sent  to  the  State  agent  and  by 
him  to  Drew;  who  was  to  collect  the  first  premium  in  cash, 
deliver  the  policy  to  the  insured,  and  remit  to  the  State 
agent  the  first  premium,  less  fifty  per  cent,  which  was 
allowed  Drew  for  his  services.  Said  arrangement  as  to 
compensation  was  made  between  the  State  agent  and  Drew 
without  the  knowledge  of  the  other  officers  of  the  companj^, 
and  Hall  had  no  notice  of  it.  The  State  agent  was  au- 
thorized to  do  business  in  this  way  in  Illinois  through  such 
persons  as  he  might  select.  In  April,  1893,  Drew  solicited 
said  Hall  to  take  a  policy  in  this  company,  to  which  Hall 
consented  and  signed  an  application.  At  the  same  time 
Hall  gave  Drew  his  note  for  the  first  premium,  due  .nine 
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months  after  date,  and  Drew  inf oi-raed  Hall  that  if  the  com- 
pany did  not  accept  the  note  and  issue  the  policy  the  note 
would  be  returned.  Drew  sent  the  application  to  the  State 
agent  with  a  premium  settlement  statement  attached  in 
which  nothing  was  said  to  indicate  that  a  note  had  been  or 
would  be  taken  for  the  premium.  The  application  was  ap- 
proved by  the  home  office  and  the  policy  was  sent  to  the 
State  agent  who  sent  it  to  Drew,  on  being  informed  by  him 
that  the  premium  was  ready.  Drew  discounted  the  note, 
which  was  for  $9^8.30,  and  obtained  $75  thereon  and  then 
sent  the  policy  by  mail  to  Hall. 

Drew  did  not  account  to  the  State  agent  for  any  part  of 
the  premium  and  Hall  never  knew  that  there  was  any  ob- 
jection by  the  company  to  what  had  taken  place.  Hall  died 
some  six  months  after  he  so  received  the  policy  and  before 
the  note  matured. 

The  policy  contained  a  provision  that  it  should  not  take 
effect  unless  the  first  premium  was  paid  in  cash  or  a  note 
for  extension  of  time  for  such  payment  was  accepted  by  the 
company  at  its  home  office  in  Detroit,  and  a  similar  pro- 
vision was  inserted  in  the  application.  The  question  is 
whether  the  action  of  Drew  and  the  State  agent,  in  con- 
nection with  the  other  facts  in  proof,  should  estop  the  com- 
pany to  make  the  defense.  Certainly  the  company  should 
be  bound  by  the  acts  of  the  State  agent  within  the  apparent 
scope  of  his  authority,  and  so  of  Drew  if  he  is  to  be 
regarded  as  a  local  or  soliciting  agent.  We  think  Drew 
should  be  so  regarded  in  view  of  our  statute,  Par.  115,  Ch. 
73,  and  possibly  without  it.  As  such  an  agent  persons  mak- 
ing applications  might  rely  upon  him,  and  might  assume 
that  the  company  having  accredited  him  as  its  agent,  he 
was,  in  fact,  reliable.  It  appeared  from  the  application  that 
the  company  did  sometimes  accept  notes  for  the  first  pre- 
mium and  Drew  informed  Hall  that  if  the  note  was  not 
accepted  and  the  policy  was  not  issued  the  note  would  be 
returned.  This  was  when  the  application  was  made.  Some 
six  weeks  later  Drew  sent  him  the  policy  and  did  not  re- 
turn the  note. 


Third  District — November  Term,  1894.    163 

American  Central  Ins.  Co.  v.  Hill. 

For  six  months  thereafter,  and  as  long  as  he  lived.  Hall 
was  unaware  that  any  objection  was  or  could  be  taken  to 
the  transaction.  He  was  not  notified  directly  or  otherwise, 
although  his  post  office  address  was  known  to  the  company. 
Drew  had  written  to  the  State  agent  that  the  premium  was 
ready  and  the  policy  had  been  sent  him  to  deliver  upon  pay- 
ment- As  appears  from  the  agreed  state  of  facts,  the  com- 
pany, supposing  Drew  still  had  the  policy,  endeavored  to 
find  him  but  made  no  effort  to  communicate  with  Hall. 
Thus  Hall  was  led  to  suppose  his  policy  was  good.  Had  he 
been  advised  that  the  company  did  not  so  consider  it  he 
would  have  had  the  opportunity  to  satisfy  the  company  or 
procure  other  insurance.  We  think  the  company  is  liable. 
Having,  through  its  State  agent,  authorized  Drew  to  solicit 
the  insurance,  and  having  intrusted  him  with  the  policy,  it 
must  be  bound  by  his  acts  and  representations  within  the 
ordinary  scope  of  such  an  agent's  apparent  authority,  and 
having  failed  to  notify  the  insured  of  its  objection  to  the 
policy,  and  having  thus  permitted  him  to  consider  himself 
insured,  it  ought  to  pay. 

It  can  not  be  heard  to  say  it  did  not  know  the  policy  had 
been  delivered.  It  had  sent  it  for  delivery,  and  when  Drew 
failed  to  remit  and  was  not  to  be  found,  the  natural  sug- 
gestion would  be  that  he  had  collected  the  premium  and 
delivered  the  policy.  Thus  the  company  was  put  upon 
inquiry  and  should  be  charged  with  notice  of  what  such 
inquiry  would  have  developed. 

The  judgment  is  right  and  must  be  affirmed. 


American  Central  Insurance  Co.  t.  David  0.  Hill  et  al. 

1.  Insurance — Waiver  of  Proofs  of  Loss,— When  an  insurance  com- 
pany undertakes  to  adjust  and  dispose  of  a  claim  without  proofs  of  loss, 
and  fails  or  declines  to  pay  it  upon  other  grounds  than  the  failure  to  fur- 
nish such  proofs^  the  company  must  be  deemed  to  have  waived  the 
proofs  of  loss. 
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Assninpsit,  on  a  poUcy  of  insurance.  Appeal  from  the  Circuit  Court  of 
Cass  County;  the  Hon.  Lyman  Lacby,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1804.  Affirmed.  Opinion  filed  June 
8,  1895. 

A.  A.  Leepeb,  attorney  for  appellant. 
E.  W,  Mills,  attorney  for  appellees. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  Court. 

The  judgment  appealed  from  was  against  the  appellant 
company  in  the  sum  of  $150,  being  the  value  of  a  straw 
press  or  baler  which  was  consumed  by  fire  while  covered  by 
appellant's  policy  of  insurance. 

Proofs  of  loss  were  not  furnished  the  appellee  as  a  clause 
in  the  policy  provided  should  be  done. 

Whether  the  company  waived  such  proof  is  the  sole 
question. 

It  appeared  in  the  evidence  without  dispute  that  appel- 
lant's local  agent,  immediately  after  the  fire,  notified  the 
comjmny  of  the  loss. 

He  so  informed  the  appellee  and  the  latter  understood 
from  the  agent  that  the  company  would  act  upon  the  notice 
so  given  by  the  agent.  The  company  did  act  upon  such  no 
tice.  Upon  receipt  thereof  it  referred  the  claim  of  appellee 
to  its  adjuster  and  directed  him  to  examine  and  pay  it  if  he 
found  it  correct. 

The  adjuster  entered  upon  the  duty  of  investigating  and 
adjusting  the  claim;  visited  the  scene  of  the  fire,  and  did  not 
pay  the  loss  because  his  investigation  developed  facts  tend- 
ing, as  he  thought,  to  show  that  the  fire  was  of  incendiary 
origin. 

Having  voluntarily  undertaken  to  adjust  and  dispose  of 
appellee's  claim  without  proofs  of  loss,  and  failed  or  de- 
clined to  pay  it  upon  other  grounds  than  that  such  proofs 
had  not  been  furnished,  the  company  must  be  deemed  to 
have  waived  proofs  of  loss.  7  Amer.  &  Eng.  Ency.  of  Law, 
pp.  1054-1055  and  notes.     Affirmed. 
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Illinois  Central  B.  B.  Co.  y.  Commissioners  Highways 

Mattoon  Townshiip. 

1.  Freehold — When  Involved.— Th^  question  as  to  whether  a  high- 
way is  legally  laid  out  involves  a  freehold. 

Appeal  from  the  Circuit  Court  of  Coles  County;  the  Hon.  Ferdinand 
BooKWALTER,  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1895.    Apx>eal  dismissed.    Opinion  filed  June  8,  1895. 

H.  S.  Clahk  and  J.  F.  Scott,  attorneys  for  appellant. 
J.  F.  Hughes,  attorney  for  appellees. 

Per  Curiam. 

The  fundamental  question  in  this  case  is  whether  a  certain 
highway,  which  crossed  the  right  of  way  of  the  appellant, 
had  been  legally  established. 

This  involves  a  freehold,  and  we  must,  therefore,  dismiss 
the  appeal.  Chaplin  v.  Comrs.,  etc.,  126  111.  264;  Town  of 
Brushy  Mound  v.  McClintock,  146  111.  643. 

Leave  is  given  appellant  to  withdraw  record,  abstracts 
and  briefs.    Appeal  dismissed. 


Bull  et  al.  V.  The  City  of  Quiney. 

1.  CoNTRAcra— iSpecMiZ  Castings,  Hydrants,  etc.— The  cost  of  special 
castings  in  the  mains^  and  of  the  pipes  leading  from  the  mains  to  the  bills 
at  the  base  of  the  hydrants,  are  proper  items  to  be  considered  in  ascer- 
taining the  cost  of  putting  in  hydrants.  BuU  v.  City  of  Quincy,  155  IlL 
566. 

Assumpsit,  for  money  had  and  received.  Appeal  from  the  Circuit 
Court  of  Adams  County;  the  Hon.  Oscar  P.  Bonne Y,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1894.  Reversed  and  re- 
manded.   Opinion  filed  June  18,  1895. 

Berry,  O'Hara  &  Scofield,  attorneys  for  appellants. 
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H.  M.  SwoPE  and  Spbiog,  Anderson  &  Van  Deventeb, 
attorneys  for  appellee.  • 

Pee  Curiam. 

The  contract  involved  in  this  case  was  before  the  Su- 
preme Court  in  the  case  of  L.  &  W.  Bull  v.  The  City  of 
Quincy,  lately  decided,  and  it  was  there  held  that  the  cost 
of  special  castings  in  the  mains,  and  of  the  pipes  leading 
from  the  mains  to  the  bills  at  the  base  of  the  hydrants,  were 
proper  items  to  be  considered  in  ascertaining  the  cost  of 
putting  in  the  hydrants.  The  construction  thus  placed  upon 
the  contract  is  binding  upon  us  in  the  present  case,  and  it 
follows  that  we  must  hold,  contrary  to  our  first  impression, 
that  instruction  No.  1,  given  for  the  plaintiff,  was  erroneous 
in  this  respect. 

For  such  error  the  judgment  must  be  reversed  and  the 
cause  remanded. 


Tillage  of  Yermont  v.  Uobert  M.  Miller  et  al. 

1,  Freehold— "RPTien  Involved. — A  freehold  is  involved  in  a  proceed- 
ing to  enjoin  a  village  from  opening  a  street,  on  the  ground  that  it  had 
not  been  legally  platted  or  dedicated. 

BUI  for  Injanctlon. —Appeal  from  the  Circuit  Court  of  Fulton 
County;  the  Hon.  Jefferson  Orr,  Judge,  presiding.  Heard  in  this 
court  at  tlie  May  term,  18d5.    Dismissed.    Opinion  filed  June  13,  1895. 

KiNSEY  Thomas,  attorney  for  appellant. 
H.  W.  Masters,  attorney  for  appellees. 

Per  Curiam. 

This  was  a  bill  in  chancery  to  enjoin  the  appellant  vil- 
lage from  opening  an  alleged  street  in  the  village,  upon  the 
ground  that  such  street  had  not  been  legally  platted  or  ded- 


Third  District — November  Term,  1894,     167 


Weems  v.  Parker. 


icated  to  the  village,  and  upon  the  further  ground  that  the 
complainant  in  the  bill  (the  appellees)  had  had  open,  adverse 
and  continuous  possession  of  the  strip  of  ground  claimed  as 
a  street  for  more  than  twenty  years.  The  village  claimed 
a  perpetual  easement  and  the  appellees  claimed  title  by  vir- 
tue of  their  adverse  possession. 

A  freehold  was  therefore  involved.  Chaplin  v.  Com.  of 
Highways,  126  111.  264;  Town  of  Brushy  Mound  v.  McClin- 
tock,  146  111.  643. 

We  are  without  jurisdictioa  to  entertain  the  appeal. 

Appeal  dismissed.  Leave  given  the  parties  to  withdraw 
record,  abstracts  and  briefs. 


Milton  S.  Weems  et  al.  v.  Timothy  Parker. 

1.    Promissory  Notes — Omissiona  Supplied  by  Construction, — The 

foUowmg  instrument,  "  ninety  — after  date  we  promise  to  pay  to 

tlie  order  of  E.  Hurlbnrt,  two  hundred  and  seventy-five,  no  \  100  dollars 
at  First  National  Bank,  Quincy,  111.,  value  received,  with  interest  six  per 
cent,"  is  a  promissory  note  due  ninety  days  after  date.  The  rule  that  a 
patent  ambiguity  in  a  writing  can  not  be  corrected  at  law  does  not 
apply. 

AssnBipsit. — Appeal  from  the  Circuit  Court  of  Adams  County;  the 
Hon.  Oscar  F.  Bonkey,  Judge,  presiding.  Heard  m  this  court  at  the 
November  term,  1894.    Affirmed.    Opinion  filed  June  3,  1895. 

Berry,  O'Hara  &  Scofield,  attorneys  for  appellants,  con- 
tended that  a  written  agreement  or  note  can  not  be  corrected 
or  reformed  in  a  common  law  action,  citing  Savage  et  al.  v. 
Berry,  2  Scam.  545;  Griffith,  Impl.,  etc.,  v.  Furry,  30  111.  251; 
Cunningham  v.  Wrenn,  23  111.  64;  Fitzhugh  v.  Runyon,  8 
Johns.  (N.  T.)  292;  Mercantile  Ins.  Co.  v.  Jaynes  et  al.,  87 
111.  199;  McDuffle  v.  Magoon,  26  Vt.  518;  Brown  v.  Bebee, 
1  D.  Chip.  (Vt.)  227;  Specht  v.  Howard  et  al.,  16  Wall.  564. 

Parol  evidence  of  an  oral  agreement  alleged  to  have  been 
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made  at  the  time  of  the  drawing,  making,  or  indorsing  of 
a  biU  or  note,  can  not  be  permitted  to  vary,  qualify,  or  con- 
tradict, to  add  to  or  subtract  from  the  absolute  terms  of 
the  written  contract.     Parsons  on  Ifotes  and  Bills. 

When  once  a  note  has  been  made,  executed  and  delivered 
as  such,  it  is  not  admissible  by  law  to  look  for  any  of  its 
terms  (diundey  nor  is  it  admissible  to  show  that  a  mistake 
was  made  in  drawing  it  in  respect  to  the  time  or  manner 
of  payment.  Phillips  on  Ev.  (Cowen  &  Hill's  notes),  part 
2,  591;  3  Randolph  on  Commercial  Paper,  1898;  2  Parsons 
on  Notes  and  Bills,  501;  Edwards  on  Bills  and  Promissory 
Notes,  313. 

A  court  of  law  will  not  receive  parol  evidence  to  contra- 
dict or  enlarge  the  terms  of  a  written  agreement.  2  Phil- 
lips on  Evidence  (Cowen,  Hill  &  Edwards'  Notes),  665;  1 
Greenleaf  s  Evidence,  Par.  297. 

Emmons  &  Wells,  attorneys  for  appellee,  contended  that 
the  legal  eflfect  of  the  note  is  a  promise  to  pay  the  money  in 
ninety  days  from  its  date,  and  the  presumption  will  be  in- 
dulged that  the  word  "days"  was  unintentionally  omitted 
when  the  note  was  drawn.  Beardsley  v.  Hill,  61  111.  354. 
"On  or  by  the  first  of  March  eighteen  and  sixty-eight" 
means  eighteen  hundred  and  sixty-eight.  Massie  v.  Bel- 
ford,  68  111.  290.  "With  ten  per  cent  after  due"  means 
ten  per  cent  interest  after  due.  Hadden  v.  Innes,  24  111. 
381. 

The  same  construction  was  given  to  similar  language  in 
a  note  in  Thompson  v.  Hoagland,  65  111.  310.  The  words 
at  "  tenpe  ceti^  value  received,"  in  a  note,  were  construed  to 
mean  ten  per  cent  interest  per  annum  from  its  date.  Gra- 
ham V.  Joder,  65  111.  314. 

The  abbreviations,  "  Int.  a  6  %  p.  a.,"  in  a  note  mean  "  in- 
terest at  six  per  cent  per  annum."  Belford  v.  Beatty,  145 
111.  414. 

In  Loomis  v.  Freer,  4  Brad.  547,  the  court  construes  a  note 
having  an  omission  of  a  word  similar  to  the  one  at  bar, 
and  holds  there  was  a  complete  remedy  at  bar.    The  inser- 
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tion  of  the  omitted  word  in  brackets  in  the  narr,  has  been 
upheld  in  Deshan  v.  Lefler,  7  Mo.  App.  595,  and  in  Nichols 
V.  Frothingham,  45  Me.  220;  Pearson  v.  Stoddard,  9  Gray 
199;  Connor  v.  Routh,  40  Am.  Dec.  59;  and  Boykin  v.  Bk. 
of  Mobile.  See  also  Ives  v.  Bank,  2  Allen  236;  Sweetser  v. 
French,  13  Mete.  262;  Petty  v.  Fleishel,  31  Tex.  169;  and 
Williamson  v.  Smith,  1  Cold.  1. 

The  note  declared  on  was  a  negotiable  promissory  note 
under  our  statutes  and- other  States. 

In  Pearson  v.  Stoddard,  9  Gray  199,  the  note  read,  "  four 
months  after  —  for  value  received  I  promise  to  pay  E.  W. 
Scott  or  order  the  sum  of  one  hundred  dollars  with  inter- 
est." It  was  assigned  and  the  assignee  brought  suit  and 
recovered,  the  court  holding  it  had  the  right  to  supply  the 
word  daU^  the  natural  reading  being  in  that  form.  See 
also  McGrath  v.  Clark,  56  N.  Y.  34,  and  Connor  v.  Eoth,  40 
Am.  Dec.  59. 

Where  the  word  dollars  wa?  omitted  in  the  body  of  the 
note  a  recovery  was  had  by  the  assignee  at  law.  Corgan 
V.  Frew,  39  111.  31;  Riley  v.  Dickins,  19  111.  29;  Cisne  v. 
Chidester,  85  111.  523. 

Justice  Breese  says,  where  ambiguous  written  instruments 
are  made  they  should  be  construed  most  strongly  against 
the  maker,  and  the  true  principle  of  sound  ethics  is  to  give 
the  contract  the  sense  in  which  the  person  making  it 
believed  the  other  party  to  have  accepted  it.  McCarty  v. 
Howell,  24  111.  341. 

Mb.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

Appellants  made  and  delivered  to  E.  Hurlburt  an  instru- 
ment in  writing,  of  which  the  following  is  a  copy: 
"Dolls.  275.00  Quincy,  111.,  Oct.  30,  1893. 

Ninety  —  after  date  we  promise  to  pay  to  the  order  of 
E.  Hurlburt  two  hundred  and  seventy-five  no-100  dollars  at 
First  National  Bank,  Quincy,  111.,  value  received,  with  in- 
terest six  per  cent;"  which  the  payee  assigned  to  appellee, 
who  brought  this  suit  in  assumpsit  thereon.     By  depiurrer 
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to  special  counts  of  the  declaration  the  question  was  pre- 
sented whether,  notwithstanding  the  blank  after  the  word 
"  ninety,"  it  could  be  maintained.  The  demurrer  was  over- 
ruled, and  the  defendants  abiding,  judgment  was  rendered 
for  the  plaintiff,  from  which  they  took  this  appeal,  relying 
on  the  familiar  rule  that  a  patent  ambiguity  in  a  writing 
can  not  be  corrected  in  an  action  at  law. 

In  nearly  all  of  the  cases  cited  for  appellants  there  was 
an  alleged  mistake  in  an  actual  and  absolute  expression, 
clear  in  itself,  which  it  was  sought  to  vary  or  contradict  by 
parol  evidence,  there  being  nothing  in  the  instrument  itself 
to  warrant  the  presumption  of  a  different  intention. 

This,  however,  is  not  a  case  of  mistake  or  ambiguity  in 
such  an  expression,  but  of  defect  by  omission,  which  is 
claimed  to  be  properly  supplied  by  presumption  from  the 
form  and  character  of  the  instrument  as  it  stands,  without 
varying  or  contradicting  the  meaning  of  anything  therein 
expressed.  The  distinction  is  clearly  made  and  illustrated  in 
Mercantile  Ins.  Co.  v.  Jaynes,  87  111.  199,  which  was  a  bill  to 
correct  a  policy  dated  May  22,  1874,  and  yet  by  its  terms 
made  to  expire  on  the  second  day  of  April  of  the  same  year. 
On  demurrer  to  the  bill  it  was  urged  that  the  mistake  was 
merely  clerical,  and  the  intention  of  the  parties  so  obvious 
that  the  correction  could  have  been  made  by  a  court  of  law. 
But  it  was  held  that  however  obvious,  it  could  not  be  cor- 
rected, or  more  properly  speaking,  disregarded  at  law, 
"  unless  from  other  parts  of  the  instrument  there  could  be  no 
doubt  of  the  intention;"  that "  courts  of  law  possess  no  power 
to  order  changes  made  in  the  phraseology  of  written  instru- 
ments offered  in  evidence.  They  simply  adjudicate  the  rights 
of  the  parties  upon  the  instruments  as  they  are;  but  in  con- 
struing them  they  seek  for  the  intention  of  the  parties,  and 
if  this  can  be  discovered  from  all  the  language  employed, 
clearly  and  satisfactorily,  effect  will  be  given  to  it,  notwith- 
standing there  may  be  some  language  used  which,  taken  by 
itself,  would  not  authorize  the  construction  adopted."  The 
diiiiculty  in  that  case  was,  as  was  further  observed,  that 
there  was  "  no  more  reason  to  conclude,  from  the  face  of  the 
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policy,  that  the  mistake  was  in  the  year  than  in  the  month;" 
and  hence  it  was  a  case  for  equity. 

If  this  power  may  be  exercised  by  a  court  of  law  in  the 
case  of  an  expression,  clear  in  itself,  surely  it  may  in  case  of 
a  mere  omission,  where  the  intention  is  nevertheless  mani- 
fest. We  find  it  has  in  fact  been  often  so  exercised.  Thus 
a  paper  in  the  form  of  a  promissory  note  for  "  one  hundred 
and  ninety-one,  fifty  cents,  for  money  borrowed,"  was  held 
to  mean  ''  one  hundred  and  ninety-one  doUars^'^  etc.  Beards- 
ley  V.  Hill,  61  111.  354.  And  another,  paj'^able  "  on  or  by 
the  first  of  March,  eighteen  and  sixty-eight,"  to  mean 
eighteen  hundred^  etc.  Massie  v.  Belf ord,  68  111.  290.  "  Four 
months  after  —  for  value  received  I  promise  to  pay,"  etc., 
meant  "after  date^^  Pearson  v.  Stoddard,  9  Gray,  199. 
Other  instances,  strictly  analogous,  might  be  cited. 

In  the  note  here  in  question  the  word  "  ninety,"  beyond 
all  doubt,  referred  to  time,  and  was  used  as  an  exact  multiple 
of  some  recognized  division  of  it.  The  supposition  that  sec- 
onds, minutes,  hours  or  years  could  have  been  intended  is 
simply  absurd,  and  the  possibility  that  it  might  have,  been 
weeks  or  months  is  too  remote  to  be  considered  in  the  case 
of  a  note  for  $275,  with  interest  at  the  rate  of  six  per  cent. 
In  Nichols  v.  Frothingham,45  Maine  220,  where  the  note  was 
for  $1,500,  and  reads,  "  Six  —  after  date  we  promise,"  etc., 
the  court  said :  "Where  there  is  nothing  in  the  contract  to 
lead  to  a  different  conclusion,  and  it  is  clearly  apparent  that 
some  word  indicative  of  the  intention  of  the  parties  was  in- 
tended to  be  used,  but  omitted  by  mistake,  the  parties  may 
properly  be  presumed  to  have  intended  to  use  that  word 
which  is  most  commonly  used  by  the  same  or  other  parties 
under  the  same  or  similar  circumstances.  Their  probable 
intention,  in  the  absence  of  anything  to  the  contrary,  may 
well  be  taken  as  their  actual  intention."  And  further, 
"  Notes  payable  in  six  days  are  seldom  seen,  while  those 
payable  in  six  years  are  not  very  common.  The  word  most 
frequently  in  use  in  the  commercial  arrangements  of  men, 
not  only  in  our  cities  but  in  the  country,  to  designate  the 
time  when  notes  and  bills  fall  due,  is  months."    Especially 
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is  this  SO  where  the  numerical  adjective  used  in  connection 
with  it  is  six."  It  was  accordingly  held  in  that  case  to  mean 
six  months. 

The  same  reasoning  applied  here  would  make  it  days. 
We  doubt  if  a  note  at  ninety  weeks  was  ever  made,  and  be- 
lieve there  are  a  hundred  at  ninety  days  where  there  is  one 
at  ninety  months.  We  therefore  hold  in  this  case  that  it 
meant,  as  was  alleged,  ninety  days;  and  the  judgment  will 
be  affirmed. 
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Elgin  City  Railway  Company  y.  Mary  Salisbury. 

1.  Remittitur — In  Appellate  Court — After  the  filing  of  the  records 
and  briefs  by  the  appellant  in  the  Appellate  Court,  the  appeUee  was  al- 
lowed to  remit  a  part  of  the  judgment  appealed  from. 

2.  Special  Interrogatories— When  Properly  Refused,  —Where  a  fact 
to  be  found  in  response  to  a  special  interrogatory  is  not  a  controlling  one 
in  the  case,  the  interrogatory  is  properly  refused. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Kane  County;  the  Hon.  Henry  B.  Willis,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Afiirmed.  Opinion  filed 
August  2,  1895. 

A.  H.  Barry,  attorney  for  appellant;  Botsford  &  Wayne 
and  D.  B.  Sherwood,  of  counsel. 

Irwin  &  Egan  and  J.  A.  Russell,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the 
Court. 

This  is  an  action  on  the  case  to  recover  for  injuries  sus- 
tained by  appellee  while  a  passenger  on  one  of  appellant's 
electric  cars,  which,  while  moving  at  an  unreasonable  rate 
of  speed  upon  a  down  grade  and  around  a  curve,  left  the 
track  and  was  precipitated  over  a  high  embankment. 
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A  trial  resulted  in  a  verdict  and  judgment  for  $7,275. 
From  the  judgment  appellant  has  appealed,  and  since  the 
filing  of  the  record  and  briefs  in  this  court  appellee  has  filed 
a  remittitur  for  $3,275. 

For  a  statement  of  the  facts  of  this  case  we  refer  to  the 
opinion  filed  in  the  Elgin  City  Eailvvay  Co.  v.  Addie  M- 
Wilson,  reported  in  56  111.  App.  364.  The  injuries  sustained 
by  the  plaintiff  in  each  case  occurred  in  the  same  accident. 
They  were  occupants  of  the  same  car,  and  proof  of  the 
cause  of  the  accident  were  identical  in  each  case. 

The  evidence  shows  a  clear  case  of  negligence  against  ap- 
pellant, and  that  the  injuries  sustained  by  appellee  are  seri- 
ous and  permanent. 

The  court  properly  refused  the  second,  third  and  fourth 
interrogatories  for  special  findings  offered  by  appellant. 
They  related  to  evidentiary  facts.  C.  ife  N.  W.  Ky.  Co.  v. 
Dunleavy,  122  111.  132.  The  negligence  charged  in  the 
declaration  was  running  at  a  dangerous  rate  of  speed  over 
a  road  bed  of  an  uneven  grade  and  defective  rails.  The 
fact  found  in  response  to  either  one  of  the  interrogatories 
would  not  be  a  controlling  one  in  the  case. 

Appellee,  a  passenger  for  hire,  was  entitled  to  be  safely 
transported,  but  instead  was  injured  by  the  reckless  misman- 
agement of  the  car  by  appellant's  servant,  and  since  the 
entering  of  the  remittitur,  we  do  not  think  the  damage 
excessive. 

The  judgment  to  the  extent  of  $4,000  is  affirmed. 


Carl  A.  Schmid  v.  Caroline  Schmid. 

1.  Decrees— To  be  Stiatained  by  the  Record,— A  decree  in  chancery 
can  only  be  sustained  in  cases  where  the  bill  is  not  taken  for  confessed,  i 
where  the  record  shows  facts  proved  sufficient  to  support  it  either  by 

evidence  preserved  or  by  a  master^s  report  or  recital  in  such  decree  of 
facts  proved  on  the  hearing. 

2.  Same — In  Divorce  Cases-^Exceptions, — Where  the  parties  to  a  suit 
for  divorce  submitted  the  trial  of  the  issues  made  by  tlie  bill  and  answer 
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to  the  court,  and  the  court,  after  hearing  the  evidence,  found  "  the 
issues  for  the  complainant  from  the  evidence,"  and  so  entered  the  fact 
in  the  decree,  it  toas  held  that  such  a  finding,  without  any  other  finding 
of  facts  or  evidence  preserved  in  the  record,  was  sufi^cient. 
Mk.  Justice  Cartwright,  dissenting. 

Divorce  and  Alimony. — Error  to  the  Circuit  Court  of  Rock  Island 
County;  the  Hon.  J.  J.  Glenn,  Judge,  presiding.  Heard  in  this  court 
at  the  December  term,  1894.  Decree  for  divorce  affirmed,  for  alimony 
modified.    Opinion  filed  August  2, 1895. 

Seable  &  Weld,  attorneys  for  plaintiff  in  error. 
Marion  E.  Sweeney,  attorney  for  defendant  in  error. 

Mr.  Justice  Laosy  deliveeed  the  opinion  of  the  Court. 

In  1890  defendant  in  error  filed  her  bill  against  plaintiff 
in  error  for  a  divorce  on  the  ground  of  extreme  cruelt3\ 
The  bill  was  answered  and  the  charges  of  cruelty  denied. 
Replication  having  been  filed,  the  issue  was  submitted  to 
the  court  for  trial.  The  court,  having  heard  the  evidence 
of  the  respective  parties,  found  the  allegations  of  the  bill 
to  be  true  and  entered  a  decree  of  divorce.  It  was  fur- 
ther decreed  that  complainant  should  have  the  custody  of 
three  minor  children,  and  that  defendant  should  convey  to 
her  their  homestead  in  Eock  Island  and  deliver  to  her  cer- 
tain personal  property,  and  should  pay  $300  for  her  solic- 
itor's fees,  and  $25  per  month  as  alimony  until  the  further 
order  of  the  court.  Defendant  conveyed  the  home- 
stead, delivered  the  personal  property,  paid  the  solicitor's 
fees  and  paid  the  monthly  alimony  for  some  time.  He 
afterward  entered  his  motion  to  be  relieved  from  the  pay- 
ment of  alimony.  The  motion  was  denied  in  May,  1891, 
and  in  1892  a  further  motion  for  a  modification  of  the  de- 
cree was  made,  but  does  not  seem  to  have  been  acted  upon. 
In  January,  1894,  defendant  having  fallen  behind  about  $350 
in  payment  of  the  monthly  allowance,  filed  a  petition  to  be 
relieved  from  the  payment  of  the  arrears  and  from  future 
installments.  The  petition  was  heard,  and  the  parties  hav- 
ing agreed  that  in  case  the  court  should  find  complainant 
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entitled  to  alimony,  it  should  be  allowed  in  gross  instead  of 
installments  as  before,  the  court  ordered  the  payment  by 
defendant  of  $800  in  gross  in  full  of  alimony  accrued  and 
to  accrue.  The  bill,  answer  and  replication  having  been 
lost,  were,  by  leave  of  court,  restored,  and  the  record  is 
brought  here  for  the  purpose  of  having  the  entire  proceed- 
ings reviewed. 

The  objection  made  to  the  original  decree  is  that  it  is 
not  sustained  by  any  evidence  preserved  in  the  record  or 
by  a  finding  of  facts  contained  in  the  decree.  No  evi- 
dence was  preserved,  and  the  only  finding  in  the  decree  is 
as  follows :  "  The  court  having  heard  the  evidence  offered 
by  the  respective  parties,  and  the  arguments  of  counsel, 
find  the  allegations  of  said  bill  to  be  true."  It  is  settled 
that  a  decree  in  chancery  can  only  be  sustained  in  cases 
where  the  bill  is  not  taken  for  confessed,  when  the  rec6rd 
show  ef acts  proved  sufficient  to  support  it,  either  by  evidence 
preserved,  or  by  master's  report,  or  recital  in  such  decree  of 
facts  proved  on  the  hearing.  White  v.  Morrison,  11  III. 
361;  Bennet  v.  Whitman,  22  111.  449;  James  v.  Bushnel,  28 
111.  158;  Mcintosh  v.  Saunders,  68  111.  128;  Marvin  v. 
Collins,  98  111.  510. 

In  divorce  cases  the  practice  and  proceedings  are  required 
to  be  the  same  as  in  other  cases  in  chancery  except  as  other- 
wise provided  by  the  divorce  act.     See  Sec.  6,  Chap.  40,  R.  S. 

In  cases  where  the  defendant  appears  and  denies  in  the 
complainant's  bill  for  divorce,  either  party  "  shall  have  the 
right  of  trial  by  jury."     Sec.  7,  Ibid. 

By  Sec.  8,  same  chapter,  it  is  provided  that  "  in  no  case 
of  default  shall  the  court  grant  a  divorce."  Evidence  must 
be  heard  touching  the  charges  in  open  court  the  same  as 
though  no  default  had  been  taken. 

Now  it  has  been  decided  in  numerous  cases,  that  in  case 
of  default  it  will  be  sufficient  if  the  record  shows  that  the 
court  heard  the  evidence  and  found  the  allegations  of  the 
bill  to  be  true.  Shelberger  v.  Shelberger,  14  111.  150;  Davis 
V.  Davis,  30  111.  184;  Hawes  v.  Hawes,  33  111.  286;  Thatcher 
V.  Thatcher,  17  111.  66. 
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In  case  a  trial  is  had  by  a  jury,  no  other  evidence  need 
be  preserved  in  the  record  to  support  decree  of  divorce, 
than  the  verdict  of  a  jury,  finding  the  issues  for  complain- 
ant.   Thatcher  v.  Thatcher,  17  111.  66. 

The  parties  in  this  case  submitted  the  trial  of  the  issues 
made  by  the  bill  and  answer  to  the  court,  ahd  the  court, 
after  hearing  the  evidence,  found  the  issues  for  complainant 
from  the  evidence,  and  so  entered  the  fact  in  its  decree. 
Whatever  may  be  decided  in  ordinary  chancery  cases 
as  to  such  a  finding  by  the  court  in  a  decree  without 
other  finding  of  facts,  and  without  any  evidence  preserved 
in  the  record,  we  think  in  divorce  cases  it  is  sufficient. 

The  court  takes  the  place  of  the  jury  and  the  finding  is 
as  broad  and  particular  as  is  required  by  a  jury.  The  court 
is  certainly  as  capable  of  knowing  what  the  evidence  is  as  a 
jury,  and  of  judging  whether  the  allegations  are  proven,  and 
its  recital  that  the  allegations  of  the  bill  were  proven  ought 
to  be  as  reliable  as  the  verdict  of  a  jury.  As  to  the  ques- 
tion of  any  more  specific  finding  being  required  in  ordinary 
chancerv  cases  we  need  not  decide,  and  can  not  with  cer- 
tainty,  as  the  Supreme  Court  in  this  State  has  never  defi- 
nitelv  decided  it. 

In  analogy  to  the  holding  of  the  Supreme  Court  in  cases 
of  default  as  above  shown  in  divorce  cases  we  think  that 
the  formal  finding  of  the  court  that  it  "  having  heard  the 
evidence  offered  by  the  respective  parties  and  the  argu- 
ments of  counsel  find  the  allegations  of  the  bill  to  be  true," 
ought  to  be  and  is  sufficient.  No  stricter  rule  should  be 
held,  and  public  policy  in  this  class  of  cases  requires  that 
decrees  in  divorce  of  long  standing,  as  in  this  case,  should 
not  be  lightly  overturned  and  annulled  on  mere  technical- 
ities. This  divorce  decree  has  stood  since  1890,  and  re- 
spondent has  paid  alimony  under  it  and  never  questioned 
it  until  now,  when  he  asks  it  to  be  overturned  on  the 
grounds  above  stated.  We  are  of  opinion  that  the  finding 
of  the  court  in  its  decree  was  sufficient  to  sustain  it,  and 
rely  especially  on  the  long  established  rule  of  the  Supreme 
Court  as  laid  down  in  the  above  cases,  as  applicable  to  this 
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case  where  there  was  an  answer.  We  can  see  no  diflference 
in  principle.  Therefore,  the  decree  of  divorce  rendered  by 
the  court  below  will  be  affirmed. 

But  in  view  of  the  very  liberal  alimony  awarded  in  the 
former  decree  we  think  the  allowance  of  $800  is  too  much 
and  that  $350  is  enough,  which  is  the  amount  of  the  arrear- 
ages, and  the  decree  of  alimony  of  the  court  below  is  reduced 
to  the  sum  of  $350  in  gross,  and  it  is  affirmed  for  that 
amount,  and  it  is  decreed  the  plaintiff  in  error  pay  the  costs 
of  this  suit  in  this  court.  Decree  of  divorce  affirmed  and 
modified  as  to  the  alimony. 

Mr.  Justicb  Cartwkioht,  dissenting. 

In  Marvin  v.  Collins,  98  111.  510,  the  court  said :  "  Ap- 
pellee has  preserved  no  evidence  in  the  record,  and  accord- 
ing to  the  practice  in  courts  of  equity,  as  announced  in 
many  cases  in  this  court,  the  party  in  whose  favor  the  de- 
cree granting  relief  is  rendered,  to  maintain  it  must  preserve 
the  evidence,  or  the  decree  must  find  specific  facts  that  were 
proved  on  the  hearing."  In  the  decree  in  this  case  there 
was  no  finding  of  any  fact,  but  only  a  reference  to  the  bill, 
which  amounted  to  no  more  than  saying  that  the  biU  was 
sustained  by  the  proof.  It  might  well  be  presumed  in  every 
case  where  a  decree  for  complainant  is  entered  that  the 
court  found  the  allegations  of  the  bill  to  be  true,  and  it 
would  scarcely  be  necessary  to  say  so  in  the  decree.  As  I 
understand  it  the  facts  must  be  recited,  where  the  evidence 
is  not  otherwise  preserved,  so  that  it  may  be  seen  whether 
the  facts  proved  sustain  the  allegations  of  the  bill.  And 
counsel  for  defendant  in  error  has  not  claimed  that  the  find- 
ing in  this  decree  is  such  as  will  sustain  it,  but  his  only  con- 
tention on  that  question  is  that  this  court  should  presume 
that  there  was  a  certificate  of  evidence  which  has  been  lost, 
since  it  appears  that  the  pleadings  were  lost  and  restored 
by  copies. 

Nor  do  I  think  that  the  recital  can  be  regarded  in  the 
light  of  a  verdict.  The  statute  does  not  provide  for  trial  by 
jury  except  in  cases  where  that  form  of  trial  shall  be  de- 
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manded.  Divorce  cases  are  to  be  tried  by  the  court  the 
same  as  other  chancery  cases  unless  the  privilege  conferred 
by  the  statute  is  claimed  and  a  jury  trial  asked  for.  No 
waiver  of  a  jury  is  necessary,  and  it  can  not  be  said  that  the 
chancellor  sits  in  the  place  of  a  jury.  The  comparative 
ability  of  judges  and  juries  to  understand  evidence  and  decide 
whether  the  allegations  of  a  bill  are  proved  does  not  affect 
the  question. 

So  far  as  the  solicitor's  fee  of  |300  is  concerned,  there  is 
neither  finding  nor  evidence  to  sustain  the  allowance,  and  the 
rule  is  that  the  evidence  on  that  question  must  be  preserved. 
Goodwillie  v.  Milliman,  56  111.  523j  Albright  v.  Smith,  68  111. 
181;  Spring  v.  Collector,  78  111.  101. 

Upon  these  questions  I  can  not  agree  with  the  majority 
of  the  court. 


Ashley  Wire  Company  et  al.  v.  Illinois  Steel  Company. 

1.  FoRBCLOSURB— 0/  MoHgdges  by  Corporations.-^On  th^  trial  of  a 
foreclosure  suit  against  a  corporation,  the  production  in  evidence  of  a 
note  signed  by  such  corporation  under  the  hand  of  its  president,  attested 
by  its  secretary,  and  also  the  mortgage  securing  the  payment  of  such 
note,  duly  executed  by  the  corporation  under  the  hand  of  its  president 
and  its  corporate  seal,  attested  by  its  secretary,  etc.,  makes  out  a  prima 
facie  case  that  the  note  and  mortgage  are  valid  obligations  of  the  cor- 
poration and  executed  by  authority.  The  burden  of  showing  that  they 
were  not  so  executed  is  upon  the  defendant. 

2.  Corporations — Mortgages  by — What  IrregulaHtiea  are  not  Avail- 
able as  Defenses, — ^The  fact  that  a  note  and  mortgage  given  by  a  corpo- 
ration to  secure  the  payment  of  an  existing  indebtedness  were  executed 
by  its  officers  under  authority  conferred  at  a  meeting  of  its  board  of  di- 
rectors not  regularly  convened  in  accordance  with  its  by-laws,  and  held 
at  a  place  not  authorized  by  such  by-laws,  and  the  special  provisions  of 
the  mortgage,  such  as  declaring  the  debt  due  on  default  in  payment 
of  interest,  were  not  binding,  because  not  specified  in  the  record  of  the 
meeting,  is  not  available  as  a  defense  in  a  suit  to  foreclose  the  mortr 
gage,  after  such  mortgage  has  become  binding  by  ratification. 

3.  Same — IrregtUar  Acts — Become  Valid  by  Acquiescence  and  Ratifica- 
tion,— A  note  and  mortgage  to  secure  an  existing  indebtedness,  executed 
by  the  officers  of  a  corporation  under  authority  conferred  at  a  mee.ting 
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of  its  board  of  directors,  not  regularly  convened  in  accordance  with  its 
by-laws,  the  repudiation  of  which  has  not  been  authorized  by  the  direct- 
ors or  stockholders  of  the  corporation,  becomes  valid  and  binding  by  ac- 
quiescence and  ratification. 

4.  SxvR—PUxce  of  Btisiness, — In  the  absence  of  any  prohibition,  the 
ordinary  business  of  a  corporation  may  be  done  at  any  place. 

5.  Same — Strangers  Dealing  with  Officers,  Protected,— The  neoessi. 
ties  of  business  require  that  the  public  dealing  with  the  officers  of  a 
corporation  in  good  faith,  on  the  strength  of  apparent  power,  should  be 
prot^ted  against  such  claims  as  merely  affect  the  regularity  of  the  call- 
ing of  meetings  of  the  board  of  directors,  etc. 

6.  "ScyncE—Presumptions  When  Sent  by  MaU. — Proof  that  a  notice  of 
a  stockholders'  meeting  was  deposited  in  the  postoffice,  properly  directed 
and  postage  prepaid,  is  prima  fade  evidence  that  it  was  received  by  the 
person  to  whom  it  was  addressed.  The  presumption  of  its  receipt  is 
founded  upon  the  regularity  and  certainty  with  which  the  mail  is  carried 
and  delivered,  and  such  presumption  is  not  overcome  by  the  mere  failure 
of  the  person  to  whom  such  notice  wafl  addressed  to  recollect,  or  his  im- 
pressions on  the  subject. 

7.  By-Laws — Place  of  Holding  Meetings, — ^A  by-law  of  a  corporation 
which  requires  that  regular  meetings  of  the  board  of  directors  shall  be 
held  at  the  home  office  of  the  corporation,  does  not  apply  to  special 
meetings. 

8.  Rubber  Stamp— For  Official  Signatures,— The  fact  that  the  signa- 
ture of  the  secretary  of  a  corporation  to  a  notice  of  a  meeting  of  the 
board  of  directors  was  made  with  a  rubber  stamp,  held  by  the  hand  of 
the  president,  does  not  invalidate  the  acts  done  at  the  meeting,  where 
the  secretary  attends  the  meeting  and  treats  the  notice  as  valid. 

9.  Corporate  Acts — The  RtUe  as  to  Strangers,— The  rule  in  regard 
to  the  rights  of  strangers  to  corporations  dealing  in  good  faith  with  their 
officers  in  the  exercise  of  apparent  power  conferred  upon  such  officers 
as  agents  of  the  corporation,  against  claims  that  the  acts  of  such  agents 
were  not  in  fact  legally  authorized,  does  not  apply  to  a  cajse  where  the 
act  is  the  execution  of  a  mortgage  to  secure  the  payment  of  an  existing 
debt  due  and  unpaid. 

Foreclosure  of  Mortgage.— Error  to  the  Circuit  Court  of  Will  County; 
the  Hon.  Dorrance  Dibell,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1895.     Affirmed.    Opinion  filed  September  9,  1895. 

George  S.  House,  attorney  for  plaintiffs  in  error,  con- 
tended that  the  rule  is  substantially  universal  that  a  board 
of  directors  of  a  corporation  can  only  act  in  a  meeting  duly 
convened,  and  that  the  action  of  a  majority,  when  the  assent 
of  each  is  separately  obtained,  or  when  given  in  a  meeting 
not  duly  convened,  is  invalid,  and  not  binding  upon  the  cor- 
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poration.  Simon  v.  Sevier  Assn.,  54  Ark.  58;  Stow  v.Wyse, 
7  Conn.  214;  Baldwin  v.  Canfield,  26  Minn.  43;  Hessington 
V.  District  Township,  47  Iowa  11;  Dey  v.  Mayor,  19  N.  J. 
Eq.  412;  Commonwealth  v.  Cullen,  13  Penn.  133;  Stoystown 
V.  Carver,' 45  Pa.  St.  386. 

If  the  manner  of  serving  notice  of  corporate  meetings  be 
prescribed  by  statute,  charter  or  by-law,  a  strict  compliance 
with  the  provisions  thereof  must  be  observed,  and  is  neces- 
sary to  the  validity  of  tho  business  transacted  at  any  meet- 
ing.    Beach  on  Private  Corporations,  Sec.  281. 

Notice  to  specif  y  -  time,  place  and  purpose  of  meeting. 
The  notice  of  a  corporate  meeting  should  specify  the  place 
and  time  at  which  it  is  held.  The  time  should  be  definitely 
stated  to  be  on  a  certain  day  at  a  certain  hour.  This  is 
ordinarily  all  that  is  required,  and  when  only  the  usual 
course  of  business  is  to  be  carried  out  no  notice  of  the  ques- 
tions to  be  considered  need  be  given;  but  when  the  purpose 
of  the  meeting  is  to  consider  some  matter  outside  of  the 
usual  routine  of  business,  the  notice  should  set  forth  the 
nature  of  the  business  to  be  transacted.  It  is  not  necessary, 
however,  that  a  notification  should  be  drawn  up  with  all  the 
formality  of  a  special  plea.  All  that  is  required  is,  that  it 
should  be  so  expressed  as  that  the  members  may  fairly  un- 
derstand the  purpose  for  which  they  are  to  be  convened. 
Beach  on  Pri.  Corpor.,  Sec.  283. 

Where  the  by-laws  and  the  resolution  calling  a  special  meet- 
ing of  the  board,  require  that  notice  of  such  meeting  shall 
be  given  each  director,  such  notice  must  be  given,  unless 
w^aived  by  unanimous  consent,  all  being  present  and  taking 
part  in  the  proceedings,  otherwise  the  special  meeting  is  not 
legally  convened.^  Shelby  K.  R.  Co.  v.  Louisville  K.  K.  Co., 
12  Buch.  62;  Tuttle  v.  Michigan  Air  Line  E.  R.  Co.,  35 
Mich.  247;  Stevens  v.  Eden  Meeting  Home  Society,  12  Vt. 
^8;  Farwell  v.  Houghton  Copper  Works,  8  Fed.  Rep.  66. 

In  the  absence  of  any  provision  in  the  by-law,  resolution 
or  statute,  directing  the  manner  of  service,  the  notice 
must  be  served  personally  on  each  director.  Harding  v. 
Vandewater,  40  Cal.  77;    Stowe  v.  Wyse,    7  Conn.    214; 
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Savings  Bank  v.  Davis,  8  Conn.  191;  Tattle  v.  Michigan 
'  Air  Line  E.  R.  Co.,  35  Mich.  247;  Pike  County  v.  Rowland, 
94  Pa.  St.  238. 

Proof  of  the  mailing  of  a  letter  or  notice  properly  ad- 
dressed is  prima  facie  evidence  of  its  having  been  received 
by  the  party  to  whom  it  is  addressed  in  a  case  where  notice 
may  be  given  in  this  mode ;  but  this  is  a  mere  presump- 
tion of  fact,  which  may  be  rebutted.  Meyer  v.  Krohn,  114 
lU.  584;  Young  v.  Clapp,  147  111.  190. 

Garnsey  &  BLnox,  for  defendant  in  error,  Illinois  Steel 
Company,  contended  that  a  corporation  may  mortgage  its 
property  to  secure  just  debt.  Sec.  ,  Cap.  32,  E.  S.,  In- 
corp.  Act;  Johnson  v.  Ward,  95  111.  215,  238.- 

The  giving  such  a  mortgage  is  an  exercise  of  the  ordinary 
powers  of  the  directors  as  agents  of  the  corporation,  and 
may  be  done  at  any  place,  either  at  the  home  office  of  the 
corporation  or  elsewhere.  Davis  v.  Savings  Bank,  8  Conn. 
191;  Reichwald  v.  Com.  Hotel  Co.,  106  111.  450, 451. 

The  mortgage  here  in  question,  having  been  executed  by 
the  proper  officers,  and  bearing  the  seal  of  the  corporation, 
is  presumed  to  have  been  executed;  by  authority,  and  the 
burden  of  proving  w^ant  of  authority  rests  upon  the  defend- 
ants below,  plaintiffs  in  error  here,  by  strict  proof.  Angell 
&'A.  on  Corp.,  Sec.  516;  Sargent  v.  Webster,  13  Mete.  504; 
Smith  V.  Smith,  62  111.  496;  Glover  v.  Lee,  140  lU.  107; 
McDonald  v.  Chisholm,  131  111.  281;  Atwater  v.  Exchange, 
etc.,  Bk.,  152  111.  620;  Chateau  Ins.  Co.  v.  Holmes,  68  Mo. 
601. 

By  the  statute,  the  directors  were  required  to  provide  for 
the  calling  of  directors'  meetings  by  by-laws.  Sec.  20,  Chap. 
30,  K.  S.,  Incorp.  Act. 

A  reasonable  time  to  attend  a  meeting,  is  time  to  reach 
the  place  of  meeting  by  ordinary  routes  of  travel,  after  re- 
ceipt of  notice.    Covert  v.  Kogers,  38  Mich.  363. 

A  notice  having  been  given  to  each  director  in  time  to 
have  attended  the  meeting,  it  does  not  matter  whether  the 
signature  of  the  secretary  attached  to  the  notice  was  at- 
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tached  by  him  or  by  another  party.  Samuel  v.  Holladay, 
Wool  worth,  400;  1  Am.  Corp.  Cases,  146. 

The  call  issued  for  the  meeting  was  formal,  under  the  by- 
laws, and  the  fact  that  it  was  not  stated  that  the  giving  a 
mortgage  might  be  discussed,  does  not  vitiate  the  caU,  be- 
cause, first,  the  by-laws  do  not  require  the  object  of  the  meeting 
to  be  stated;  second,  the  giving  a  mortgage  is  only  ordinary 
business,  and  when  only  ordinary  business  is  to  be  transacted, 
even  at  an  extraordinary  meeting,  the  special  object  need 
not  be  stated.  Davis  v.  Savings  Bank,  8  Conn.  192;  Keich- 
wald  V.  Hotel  Co.,  106  111.  450,  451;  Green's  Brice's  Ultra 
\rires,  354,  note;  Samuel  v.  Holladay,  Woolworth  400; 
Granger  v.  Original,  etc.,  Co.,  59  Cal.  678. 

Where  the  statute  or  by-law  prescribes  the  form  of  the 
notice  to  be  given  of  a  directors'  meeting,  a  notice  need  not 
specify  the  object  of  the  meeting,  unless  the  statute  or  by- 
law requires  it.  Zabriskie  v.  C.  C.  &  C.  R.  R,  64  U.  S.  381; 
L.  Ed-,  Book  16,  496,  498;  Granger  v.  Original  Mill  Co.,  59 
Cal.  678;  18  Am.  Ency.  Law,  85;  Samuel  v.  Holladay,  Wool- 
worth  400;  1  Am.  Corp.  Cases,  146. 

Even  in  cases  where  the  decision  has  turned  upon  common 
law  principles,  the  distinction  is  made  between  extraordi- 
nary meetings  called  for  ordinary  business,  of  which  no 
special  notice  of  the  business  to  be  transacted  need  be  in- 
serted in  the  call,  and  ordinary  meetings,  at  which  extraor- 
dinary business  is  to  be  transacted,  of  which  it  is  said  notice 
should  be  inserted  in  the  case.  Green's  Brice's  Ultra  Vires, 
854,  note. 

Thus  the  giving  a  mortgage  is  ordinary  business,  which 
may  be  transacted  at  a  special  meeting,  and  the  notice,  if 
consistent  with  the  by-laws,  need  not  specify  the  object  of 
the  meeting.  Davis  v.  Savings  Bank,  8  Conn.  191;  Eeich- 
wald  V.  Hotel  Co.,  106  111.  496. 

The  service  of  notice  by  mail  is  sufficient,  and  would  have 
been  if  it  had  never  reached  Mr.  Hagar.  Chase  v.  Tuttle, 
8  Am.  St.  Rep.  64;  55  Conn.  455;  12  Atl.  Rep.  874;  Corbett  v. 
Woodward,  5  Sawyer  403;  Williams  v.  German  Ins.  Co.,  68 
IlL  390;  Covert  v.  Rogers,  38  Mich.  363. 
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The  mailing  of  the  notice  to  Hagar,  the  absent  director, 
being  proved,  a  presumption  arises  that  he  received  it 
in  due  course  of  mail.  1  GreenL  Ev.,  Sec.  40;  Huntly  v. 
Whittier,  105  Mass.  392;  Oregon  Steamship  Co.  v.  Otis,  100 
N.  Y.  446;  3N.  E.  Kep.  495;  Marston  v.  Bigelow,  150  Mass. 
45;  22  N.  E.  Kep.  71;  Meyer  v.  Krohn,  114  111.  474,  586. 

And  on  this  question  of  fact,  the  court  below  having 
found  for  defendant  in  error,  the  hearing  being  in  open 
court,  the  Appellate  Court  will  not  reverse  unless  there  is  a 
clear  preponderance  of  evidence  against  the  finding.  Ingalls 
V.  Kowell,  149  lU.  167,  168. 

Uatification  by  acquiescence  may  be  made  by  a  corpora- 
tion, as  well  as  by  an  individual.  Connett  v.  Chicago,  114 
111.  239;  Greenes  Brice's  Ultra  Vires,  467;  Sherman  v.  Fitch, 
98  Mass.  69;  Manhattan  Hardware  Co.  v.  Thalen  (Pa.),  18 
Atl.  Kev.  428;  Hoyt  v.  Thompson's  Exr.,  19  N.  Y.  287. 

It  is  submitted  tiiat  this  mortgage,  having  been  received 
in  good  faith  by  the  steel  company,  and  being  given  to 
secure  a  honafide  debt,  and  all  necessary  formalities  having 
been  complied  with  by  the  officers  who  executed  it,  neither 
the  corporation  nor  any  stockholder,  judgment  creditor  or 
other  person  can  question  its  validity.  Bank  v.  North,  4 
Johns.  Chy.  370;  Bank  v.  Matthews,  93  U.  S.  621;  Jones 
V.  N.  Y.  Guaranty  Co.,  101  U.  S.  622;  Manhattan  Hard- 
ware Co.  V.  Phalen,  128  Pa.  St.  110;  18  Atl.  Rep.  428; 
Harvey  v.  111.,  etc.,  Ey.  Co.,  28  Fed.  Rep.  174;  Ottawa  Plk. 
Road  V.  Murray,  15  111.  336;  Aurora  Agl.  Soc.  v.  Paddock, 
80  111.  263-266;  Thomas  v.  Citizens  Horse  Ry.  Co.,  104  111. 
467;  Wait  v.  Smith,  92  111.  390. 

Mr.  Justice  Cabtwkight  dklivered  the  opinion  of  the 
Court, 

Defendant  in  error  filed  its  bill  March  7, 1894,  in  the  Cir- 
cuit Court  of  Will  County,  to  foreclose  a  mortgage  executed 
July  19,  1893,  by  the  Ashley  Wire  Company,  hy  the  hand 
of  C.  H.  Carpenter,  its  president,  under  its  corporate  seal, 
attested  by  James  R.  Ashley,  its  secretary,  and  recorded  on 
the  same  day  in  the  recorder's  office  of  said  county  where 
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the  mortgaged  premises  were  situated,  securing  the  pay- 
ment of  a  promissory  note  for  $67,246.24,  due  in  two  years 
with  interest  at  five  and  one-half  per  cent,  and  providing  for 
the  insurance  of  the  buildings  on  the  mortgaged  premises 
in  the  sum  of  $30,000  for  the  benefit  of  the  mortgagee.  It 
was  stipulated  in  the  mortgage  that  in  default  of  payment  of 
interest  when  due  the  whole  principal  and  interest  should,  at 
the  option  of  the  mortgagee,  become  due  and  the  mortgage 
be  foreclosed;  and  it  was  alleged  in  the  bill  that  default 
had  been  made  in  the  payment  of  interest  due  January  19, 
1894,  wherefore  the  mortgagee  had  elected  to  declare  the 
whole  indebtedness  due.  The  other  plaintiffs  in  error  were 
made  defendants  with  the  Ashley  Wire  Company  under 
averments  that  they  had,  or  claimed,  some  interest  in  the 
mortgaged  premises,  which  it  was  alleged  were  subject  to 
the  mortgage.  It  was  also  averred  that  the  Ashley  Wire 
Company  was  insolvent,  and  that  George  W.  Bush  had  been 
appointed  receiver  of  its  property  and  estate  in  pursuance  of 
a  bill  filed  for  that  purpose  by  the  First  National  Bank  of 
Joliet. 

The  Ashley  Wire  Company  answered  the  bill,  admitting 
that  on  July  19,  1893,  it  was  largely  indebted  to  the  com- 
plainant, and  that  on  that  day  the  mortgage  in  question  was 
duly  recorded  in  the  recorder's  office  of  Will  county  pur- 
porting to  be  executed  by  it  to  secure  such  indebtedness,  but 
insisting  that  the  mortgage  was  not  binding  on  it  because 
its  officers  acted  without  lawful  authority  in  the  execution 
of  such  mortgage.  It  was  admitted  that  Bush  was  receiver 
of  the  company,  and  it  was  claimed  that  when  the  mortgage 
was  executed  the  company  was  insolvent,  and  that  com- 
plainant was  aware  of  that  fact. 

The  First  National  Bank  of  Joliet,  John  T.  Brooks  and 
the  Will  County  National  Bank  of  Joliet  filed  answers, 
claiming  rights  as  judgment  creditors,  and  denying  the 
validity  of  the  mortgage. 

George  W.  Bush  answered  as  receiver,  setting  up  his  ap- 
pointment as  such  receiver  and  his  possession  of  the  property, 
and  neither  admitting  nor  denying  the  other  allegations  of 
the  bill 
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Replication  having  been  filed,  the  proofs  were  heard  by 
the  court,  and  a  decree  was  entered  finding  that  the  mort- 
gage was  a  valid  and  binding  security  and  for  a  foreclosure 
of  the  same,  and  a  sale  of  the  mortgaged  premises  to  pay 
the  sum  of  $72,752.86,  being  the  amount  due  on  the  note 
together  with  moneys  advanced  by  complainant  for  insurance 
and  interest  thereon,  and  $500  solicitor's  fees,  all  of  which 
were  provided  for  by  the  terms  and  conditions  of  the  mort- 
gage. The  only  question  in  the  case  is  whether  the  note 
and  mortgage  were  binding  obligations  of  the  Ashley  Wire 
Company. 

At  the  hearing,  the  complainant  produced  and  offered  in 
evidence  the  note  described  in  the  bill,  dated  July  19, 1893,  for 
$67,246.24,  payable  two  years  after  date,  with  interest  pay- 
able semi-annually  at  five  and  one-half  per  cent,  signed  by  the 
Ashley  Wire  Company  under  the  hand  of  C.  H.  Carpenter,  its 
president,  attested  by  J.  R.  Ashley,  its  secretary;  and  also  the 
mortgage  in  said  bill  described  securing  the  payment  of  said 
note  with  the  provisions  above  stated,  duly  executed  by  the 
Ashley  Wire  Company  under  the  hand  of  its  said  president 
and  its  corporate  seal  attested  by  its  said  secretary,  together 
with  the  certificates  of  acknowledgment  and  recording 
thereof,  in  accordance  with  the  averments  of  said  bill. 
Complainant  also  proved  that  default  was  made  in  the  pay- 
ment of  the  installment  of  interest  due  January  19,  1894; 
that  the  Ashley  Wire  Company  had  no  insurance  on  the 
mortgaged  property  after  January  1,  1894,  and  that  com- 
plainant effected  such  insurance  and  paid  $1,500  in 
premiums  on  account  of  the  same.  It  was  then  agreed  by 
the  defendants  that  if  complainant  was  entitled  to  a  decree 
of  foreclosure  it  should  recover  $1,500,  and  $69.44  interest 
thereon  for  insurance  premiums. 

By  this  proof  the  complainant  made  out  a  prima  fade 
case  that  the  note  and  mortgage  were  valid  obligations  of 
the  Ashley  Wire  Company,  executed  by  its  authority,  and 
the  defendants  took  upon  themselves  the  burden  of  proving 
that  it  was  not  so  executed.  Smith  v.  Smith,  62  111.  493; 
Sawyer  v.  Cox,  63  111.  130;  Wood  v.  Whelen,  93  111.  153; 
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McDonald  v.  Chrisholm,  131  111.  273;  Glover  v.  Lee,  140  111. 
102;  Atwater  v.  American  Exchange  Bank,  152  111.  605. 

It  was  contended  by  the  defendants  that  the  note  and 
mortgage  were  not  binding  on  the  Ashley  Wire  Company 
because  they  were  executed  by  its  officers  under  authority 
conferred  at  a  meeting  of  its  board  of  directors,  which  was 
not  regularly  convened  in  accordance  with  its  by-laws,  and 
which  was  held  at  a  place  not  authorized  by  such  laws,  and 
also  that  the  special  provisions  of  the  mortgage,  such  as  de- 
claring the  debt  due  on  default  in  payment  of  interest  were 
not  binding,  because  not  specified  in  the  record  of  the  meet- 
ing. To  support  these  claims  the  defendants  offered  evi- 
dence, and  the  proofs  established  the  following  facts :  The 
by-laws  of  the  Ashley  Wire  Company  provided  that  its  busi- 
ness should  be  managed  by  a  board  of  seven  directors,  to  be 
elected  by  the  stockholders  at  their  annual  meeting  to  be 
held  on  the  first  Thursday  after  the  10th  day  of  July,  in 
each  year.  The  officers  of  the  company  were  a  president, 
secretary  and  treasurer,  to  be  appointed  by  the  board  of 
directors  from  their  own  number  as  soon  as  practicable  after 
the  election  of  such  board.  The  by-law;  regulating  meetings 
of  the  board  of  directors  is  as  follows :  "  4th.  Eegular 
meetings  of  the  board  of  directors  shall  be  held  quarterly, 
the  first  Thursday  in  the  month,  commencing  October  5, 
1882,  at  the  office  of  the  corapany^  in  Joliet.  The  president 
or  any  two  directors  shall  have  the  authority  to  call  special 
meetings  of  the  directors,  when  in  his  or  their  judgment  he 
or  they  think  the  interests  of  the  company  demand  their 
attention.  And  he  or  they  shall  require  the  secretary  to 
give  a  reasonable  notice  to  such  directors  in  writing,  or  in 
person,  of  the  time  of  such  meeting,  and  at  each  regular  or 
called  meeting  the  secretary  shall  present  a  full  report  of 
the  business  transacted  since  the  previous  meeting  of  the 
board.  Four  directors  shall  constitute  a  quorum  to  do  busi- 
ness at  all  meetings.''  There  was  also  a  resolution  of  the 
board  that  the  notice  to  directors  should  be  in  writing. 

An  annual  meeting  erf  the  stockholders  was  held  at  the 
office  of  the  corporation  in  Joliet,  July  13,  1893,  at  which 
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II.  S.  Smith,  S.  H.  Sweet,  C.  H,  Conover,  E.  C.  Hagar, 
Charles  Pettigrew,  C.  H.  Carpenter  and  J.  R.  Ashley  were 
elected  directors.  Immediately  on  the  adjournment  of  the 
stockholders'  meeting,  the  board  of  directors  met,  all  being 
present  except  Hagar.  At  that  meeting  C.  H.  Carpenter  was 
elected  president,  and  J.  R.  Ashley  was  elected  secretary. 
The  president  and  C.  H.  Conover  and  S.  H.  Sweet  were 
appointed  a  committee  to  confer  with  complainant,  the  Illi- 
nois Steel  Company,  concerning  its  request  for  the  cancella- 
tion of  a  contract,  under  which  the  Ashley  "Wire  Company  had 
been  buying  wire  rods  from  complainant,  and  the  committee 
was  directed  to  make  such  arrangements  for  the  adjustment  of 
the  account  due  complainant  as  might  be  thought  best,  and 
to  report  at  the  next  meeting  of  the  board  of  directors. 
The  board  then  adjourned,  subject  to  the  call  of  the  presi- 
dent. 

The  committee  so  appointed  conferred  with  complainant, 
and  on  July  15,  1893,  the  president  called  a  meeting  of  the 
board  of  directors,  of  which  a  notice  was  mailed  to  each 
director  July  15,  1893,  except  the  president  and  secretary. 
The  notice  mailed  to  the  director  Hagar  was  as  follows : 

"July  15,  1893. 
E.  C.  Hagar,  Esq.,  Bay  View,  Mich. 

Dear  Sir  :  Pursuant  to  adjournment,  the  directors  of  the 
Ashley  Wire  Company  are  hereby  requested  to  meet  Wednes- 
day, July  1 9, 1893,  at  the  hour  of  1  p.  m.,  at  the  Union  League 
Club  rooms,  Chicago. 

Matters  of  importance  will  be  brought  before  this  meet- 
ing for  consideration,  and  a  full  attendance  is  requested. 

J.  R.  AsHLEv,  Secretary. 

By  order  of  the  president." 

The  other  notices  were  the  same  as  this,  except  in  the 
address.  The  president  wrote  the  notices,  and  affixed  the 
name  of  the  secretary  by  means  of  a  rubber  stamp  which 
was  in  the  office  of  the  corporation.  In  pursuance  of  the 
notice,  a  meeting  was  held  at  the  time  and  place  therein 
mentioned.  H.  S.  Smith  and  Charles  Pettigrew,  two  of  the 
directors,  sent  to  that  meeting  their  resignations  as  directors, 
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because  they  were  directors  of  the  Illinois  Steel  Company, 
and  deemed  it  improper  to  act  in  the  matter  of  its  claim. 
E.  C.  Hagar  did  not  attend  the  meeting,  but  S.  H.  Sweet, 
C.  H.  Conover,  C.  H.  Carpenter  and  J.  K.  Ashley,  the  remain- 
ing directors,  were  present  and  participated  in  the  meeting, 
and  its  proceedings  were  duly  entered  in  the  records  of  the 
corporation.  Every  director  either  received  written  notice 
of  the  meeting  or  was  present  and  took  part  in  it,  unless 
the  notice  mailed  to  Hagar  failed  to  reach  him.  The  account 
with  complainant  was  adjusted  and  was  then  due;  the  rate 
of  interest  to  be  paid  was  agreed  upon  by  conference  w^ith 
the  officers  of  complainant,  the  extension  of  time  and  secu- 
rity was  agreed  upon,  and  the  execution  of  a  note  and  mort- 
gage for  the  unpaid  account,  due  on  or  before  two  years 
from  date,  with  interest  at  five  and  a  half  per  cent,  was 
authorized. 

The  alleged  illegality  in  convening  this  meeting  of  July 
19th,  consists  in  the  want  of  a  statement  in  the  notice  of  the 
particular  business  to  be  done  at  the  meeting,  the  fact  that 
the  president  affixed  the  secretary's  name  and  sent  the  notice 
by  mail,  and  a  claim  that  the  notice  was  not  received  by  the 
director  Hagar.  It  is  also  argued  that  the  meeting  could 
only  be  held  at  the  office  of  the  corporation  at  Joliet. 

In  our  judgment  a  defense  of  this  character  is  not  now 
available  to  the  defendants.  The  act  sought  to  be  impeached 
was  within  the  general  powers  of  the  board  of  directors,  and 
it  has  never  been  disavowed  by  the  corporation.  The  record 
of  the  meeting  of  July  19th  is  the  last  entry  in  the  record 
book  of  the  corporation.  No  meeting  of  directors  or  stock- 
holders has  been  held,  and  no  action  has  been  taken  by  the 
corporation  or  any  director  or  stockholder  in  disaffirmance 
of  the  proceedings  at  that  meeting,  or  in  repudiation  of  the 
note  or  mortgage.  The  record  of  the  meeting  in  the  book 
of  the  corporation  was  notice  to  its  members,  and  the  mort- 
gage was  recorded  on  the  day  of  its  execution.  If  the  notice 
mailed  to  Hagar  was  not  received  he  made  no  objection  and 
gave  no  notice  of  that  fact,  although  informed  by  the  rec- 
ords of  the  corporation  and  the  public  record  of  what  had 
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been  done.  Those  affected  by  the  act  unquestionably  may, 
and  apparently  do  prefer  to  ratify  it  as  just  and  proper 
even  if  irregularly  done,  and  of  course,  if  that  is  the  case, 
the  other  defendants  have  no  right  to  interfere.  All  that 
has  been  done  in  the  way  of  questioning  the  act  of  the  agents 
of  the  corporation  is  the  filing  of  ah  answer  by  a  solicitor 
presumably  employed  and  directed  by  the  president,  who 
executed  the  note  and  mortgage.  The  repudiation  of  its 
obligation  has  never  been  authorized  by  the  directors  or 
stockholders,  and  we  think  that  the  mortgage  is  binding  by 
acquiescence  and  ratification.  Atwater  v.  American  Ex- 
change Bank,  supra;  L.  N.  A.  &  0.  Ry.  Co.  v.  Carson,  Sup. 
Ct.  111.  38;  N.  E.  Rep.  140. 

But  if  the  alleged  defenses  as  here  made  are  proper  to  be 
considered,  the  first  question  that  arises  is  whether  com- 
plainant can  be  aflfected  by  a  failure  of  the  corporate 
agents  to  observe  the  rules  and  regulations  enacted  for  the 
internal  management  of  the  corporate  affairs.  When  the 
mortgage  was  made,  the  records  of  the  corporation  showed 
that  power  to  make  it  had  been  conferred  by  the  governing 
body  of  the  corporation  having  the  management  of  its  cor- 
porate affairs. 

The  indebtedness  was  created  in  the  ordinary  course  of 
business  by  the  purchase  of  wire  rods  from  which  the  cor- 
poration manufactured  its  product.  It  was  due  and  unpaid, 
and  complainant  dealt  in  good  faith  without  notice  of  any 
irregularity.  Defendants'  claim  is  that  the  security  so 
taken  is  invalidated  if  they  are  able  to  show  that  the  signa- 
ture of  the  secretary  to  the  notices  was  made  with  a  rubber 
stamp  held  by  the  hand  of  the  president,  or  that  the  notice 
mailed  to  Hagar  in  ample  time,  under  a  presumption  that 
he  received  it,  was  not  in  fact  received.  There  are  cases 
where  it  has  been  held  essential  to  the  validity  of  an  instru- 
ment, that  the  meeting  at  which  it  was  authorized,  was 
called  in  accordance  with  the  rules  governing  the  relations 
between  the  corporation  and  its  agents,  but  they  have  never 
been  recognized  as  aflFecting  strangers  to  the  corporation  in 
this  State.    The  rules  laid  down  in  such  cases  originated 
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when  the  relations  of  corporations  to  the  general  business 
of  the  country  were  widely  different  from  what  they  now 
are.  Not  many  years  ago  corporations  were  few  in  num- 
bers, and  organized  for  the  execution  of  enterprises  beyond 
the  scope  of  such  capital  as  could  be  aggregated  in  a  part- 
nership. Such  concerns  were  naturally  ponderous  and 
moved  with  much  formality  in  the  execution  of  their  busi- 
ness. Their  relations  to  the  public  generally  were  very  lim- 
ited. But  now  the  every-day  business  of  the  country  is 
transacted  by  corporations.  Every  city  and  village  is  full 
of  them,  and  they  have  largely  supplanted  the  partner- 
ship in  the  store  and  the  shop.  The  necessities  of  busi- 
ness require  that  the  public,  dealing  with  their  officers  in 
good  faith  on  the  strength  of  apparent  power,  should  be 
protected  against  such  claims  as  are  here  made.  The  courts 
of  this  State  have  always  protected  third  parties  dealing  in 
good  faith  with  corporations  within  the  general  scope  of 
their  powers.  In  Smith  v.  Smith,  supra  ^  it  was  held  that 
third  parties  dealing  with  a  corporation  are  not  bound  by 
rules  adopted  for  its  government  or  required  to  know  the 
provisions  of  its  by-laws,  which  are  private  and  only  acces- 
sible to  the  officers  of  the  corporation,  and  that  a  deed  not 
countersigned  by  the  secretary  was  valid  although  the  by- 
laws required  it  to  be  so  countersigned.  In  Union  Mutual 
Life  Ins.  Co.  v.  White,  106  111.  67,  although  the  corporation 
in  that  case-  was  a  foreign  one,  the  rule  was  declared  gener- 
ally that  rules  and  by-laws  are  not  open  to  inspection  by  the 
public,  and  that  persons  not  connected  with  the  corporation 
are  not  presumed  to  know  what  they  contain.  We  do  not 
think  that  complainant  was  bound  to  know  what  provisions 
or  regulations  had  been  made  by  the  Ashley  Wire  Company 
for  convening  the  meeting  of  its  agents  or  governing  body, 
but  had  a  right  to  assume  that  they  had  been  complied  with. 
However,  an  examination  of  the  objections  shows  them  to 
be  without  merit.  It  certainly  made  no  difference  to  any- 
body who  held  the  rubber  stamp,  and  if  the  secretary  did 
not  know  when  it  was  done,  he  attended  the  meeting,  acted 
as  secretary,  recorded  its  proceedings,  and  treated  it  as  reg- 
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olarly  called,  and  its  directions  as  binding  on  him.  He  rati- 
fied the  call,  and  it  affected  nobody  in  any  view  of  the  ques- 
tion. 

It  was  not  necessary  that  the  notice  should  state  the  busi- 
ness to  be  transacted,  both  because  the  meeting  of  July  13th 
was  adjourned  to  meet  at  the  call  of  the  president  when  the 
committee  appointed  about  this  business  was  to  report,  and 
the  business  to  be  transacted  was  ordinary  business,  of 
which  no  statement  was  required.  It  should  certainly  not 
be  regarded  as  extraordinary  business  for  a  corporation  to 
pay  or  secure  the  pajTnent  of  an  account  contracted  in  the 
ordinary  business  of  the  corporation. 

The  evidence  that  notice  of  the  meeting  was  deposited  in 
the  postoffice,  properly  stamped  and  addressed  to  Hagar,  at 
^  Bay  View,  Michigan,  on  July  1 5th,vrBSjprimafaeie  proof  that 
he  received  it.  Meyer  v.  Krehn,  114  111.  574;  Young  v.  Clapp, 
147  111.  176.  This  was  met  by  testimony  of  Hagar  that  he 
had  no  recollection  of  receiving  the  notice;  that  he  had  tried 
to  rack  his  brains,  so  as  to  be  positive  about  it,  but  was  not 
able  to  be  positive,  and  that  he  did  not  think  that  he  re- 
ceived it.  The  presumption  that  the  letter  was  received  is 
founded  ujx>n  the  regularity  and  certainty  with  which  the 
mail  is  carried  and  delivered.  When  letters  are  properly 
stamped  and  addressed  the  uniformity  with  which  they  are 
received  is  such  that  the  failure  to  receive  a  letter  is  a 
very  unusual  circumstance,  and  we  do  not  think  that  the  pre- 
sumption was  overcome  by  mere  failure  of  Hagar  to  recol- 
lect, or  his  impressions  on  the  subject. 

The  by-law  was  silent  as  to  the  manner  in  which  written 
notice  of  a  special  meeting  of  the  board  should  be  served. 
If  it  had  provided  for  notice  by  mail,  it  would  be  immate- 
rial whether  Hagar  ever  received  the  notice  which  was  prop- 
erly sent  in  due  time  by  that  method.  It^  would  be  unneces- 
sary to  inquire  whether  it  was  received  or  not.  But  if  the 
notice  was  received  by  Hagar,  it  is  equally  immaterial  by 
what  means  it  was  conveyed  to  him.  We  think  that  the 
Circuit  Court  was  right  in  finding  from  the  evidence  that 
he  did  receive  it,  and  therefore  the  method  employed  was 
of  no  consequence. 


' 


1 


Second  District — May  Term,  1895.        193 

i 

Ashley  Wire  Co.  v.  Illinois  Steel  Co.  \ 

The  by-law  required  that  regular  meetings  of  the  board 
of  directors  should  be  held  at  the  office  of  the  corporation 
in  Joliet.  The  business  done  at  this  meeting  was  an  exer- 
cise of  a  power  of  the  board  as  agents  of  the  corporation 
that  might,  in  the  absence  of  any  prohibition,  be  performed 
at  any  place.  Reichwald  v.  Commercial  Hotel  Co.,  106  HI. 
439.  In  enacting  the  by-law  the  restriction  as  to  place  was 
not  applied  to  meetings  generally,  but  was  limited  to  the 
regular  meetings,  and  special  meetings  could  be  held  at  any 
place  that  would  otherwise  be  lawful.  The  board  had  sev- 
eral times  met  in  Chicago  without  question  or  objection. 

As  to  the  claim  that  the  mortgage  was  invalid  as  to  the 
special  provisions  not  contained  in  the  statutory  form  of 
mortgage,  the  proof  is^that  the  draft  of  the  mortgage  was 
present  at  the  meeting.  The  record  of  the  meeting  shows 
that  complainants'  proposition  was  that  the  note  should 
draw  six  per  cent  interest,  and  after  a  conference  it  was 
agreed  to  accept  five  and  a  half  per  cent.  The  draft  of  the 
mortgage  is  shown  by  the  evidence  to  have  been  changed 
accordingly.  Other  provisions  were  talked  of,  and  the  same 
paper,  discussed  and  amended,  was  executed  on  the  same 
day.  The  resolution  referred  to  the  identical  mortgage 
executed. 

None  of  the  objections  made  seem  to  us  to  have  any  force. 

It  is  urged  that  the  numerous  cases  in  which  the  rights  of 
strangers  to  corporations  dealing  in  good  faith  with  their 
officers  in  the  exercise  of  apparent  power  conferred  upon 
such  officers  as  agents  of  the  corporation,  against  claims  that 
the  act  was  not  in  fact  legally  authorized,  do  not  apply  to 
this  case  because  the  mortgage  was  made  to  secure  an  exist- 
ing debt  The  debt  was  due,  and  by  making  the  mortgage 
the  corporation  obtained  an  extension  for  two  years.  It 
-was  not  made  as  a  donation,  and  we  see  no  reason  to  deny 
complainant  the  right  to  rely  on  the  presumption  that 
obtain  in  other  cases. 

The  decree  will  be  affirmed. 
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Terre  Haate  &  Ind.  B.  R.  Co.  y.  Ella  M.  Leeper^  Adminis- 
tratrix of  William  Leeper. 

1.  Negligence — Premmptions  as  lo.— The  law  is  that  no  presump- 
tion of  negligence  arises  merely  from  the  fact  of  an  injury.  The  fact 
that  extra  trains  are  run  five  minutes  apart  does  not  warrant  the  infer- 
ence of  negligence. 

2.  Pessonal  IssjJBiBS— Perils  of  the  fiferrtce.— Where  a  person  is  not 
injured  by  any  cause  outside  of  the  ordinary  perils  of  the  service  in 
which  he  is  engaged,  he  can  not  recover. 

8.  Fellow-Sebvants — Crews  of  Extra  JVaiiw.— Employes  of  a  rail- 
road company  operating  different  sections  of  a  freight  train  following 
each  other  upon  the  same  track,  are  fellow-servants. 

4.  Same —  Who  Are — The  Gfeneral  Rule, — Servants  of  the  same  master 
are  fellow-servants,  if  their  duties  are  such  as  to  bring  about  personal 
association,  or  if  they  are  actually  operating  at  the  time  of  the  injury 
in  a  particular  business  in  the  same  general  line  of  employment,  so  that 
owing  to  such  relation  they  are  put  to  constant  care  not  to  injure  each 
other. 


Trespass  on  the  Case.— Death  from  negligent  act  Appeal  from  the 
City  Court  of  East  St.  Louis;  the  Hon.  B.  H.  Canby,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  1805.  Reversed.  Opinion  filed 
July  1, 1895. 

Thob.  J.  Golden  and  Turner  ife  Holder,  attorneys  for 
appellant,  contended  that  servants  of  the  same  master  are 
fellow-servants  under  either  of  the  following  conditions,  viz : 

(194) 
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1.  When,  at  the  time  of  the  injury,  the  servant  who  re- 
ceived the  injury  and  the  servant  who  caused  it  are  directly 
co-operating  with  each  other  in  the  particular  business  in 
han<L 

2.  When  their  usual  duties  are  such  that  they  are  brought 
into  habitual  consociation,  so  that  they  may  exercise  an  in- 
fluence upon  each  other's  promotion  of  proper  caution. 
Abend  v.  T.  H.  &  I.  R.  R.  Co.,  Ill  111.  202;  Rolling  Mill  Co. 
V.  Johnson,  114  111.  57;  Chicago  &  N.  W.  Ry.  Co.  v.  Snyder, 
117111.  376;  WenonaCoal  Co.  v.  Holmquist,  152  111.  581. 

"  In  this  State  the  definition  of  the  relation  which  makes 
two  servants  of  the  same  master  fellow-servants,  is  law  for 
the  court  to  declare;  whether  two  servants  come  within  the 
definition,  is  a  fact  for  the  jury  to  find."  Chicago  &  N.  W. 
Ry.  Co.  V.  Tuite,  44  lU.  App.  541. 

The  negligence  of  fellow-servants  is  one  of  the  ordinary 
perils  of  the  service  which  one  takes  the  hazards  of  in  en- 
tering into  any  employment.  Bailey's  Master's  Liability 
for  Injury  to  Servants,  316;  Patterson's  Railway  Accident 
Law,  344;  2  Rorer  on  Railroads,  831;  Slater  v.  Jewett,  85 
N.  T.  61;  McCosker  v.  L.  I.  R.  R.,  84  N.  Y.  71:  Ran- 
daU  V.  B.  &  O.  R.  R.,  109  U.  S.  478;  Ohio  &  M.  Ry.  Co.  v. 
Robb,  36  III.  App.  627;  Clark  v.  W.  R.  R.  Co.,  52  111.  App. 
Ill;  O'Leary  v.  W.  R.  R.  Co.,  52  111.  App.  641;  Chicago  & 
A.  R.  R.  Co.  V.  Murphy,  53  111.  336;  Chicago  &  E.  111.  R. 
R.  Co.  V.  Geary,  110  111.  383;  Stafford  v.  C,  B.  &  Q.  R.  R. 
Co.,  114  111.  244;  Bailey  on  Master's  Liability  for  Injury  to 
Servants,  171. 

As  between  master  and  servant  no  presumption  of  negli- 
gence arises  on  the  part  of  the  master  from  the  mere  fact 
that  the  servant  has  been  injured  while  in  his  emplov. 
Clark  V.  Wabash  R.  R.  Co.,  52  111.  App.  Ill;  Illinois  C.  R. 
R.  Co.  V.  Houck,  72  111.  287;  East  St.  Louis  Packing  Co.  v. 
Hightower,  92  111.  139;  Sack  v.  Dolese,  137  111.  139;  Joliet 
Steel  Co.  V.  Shields,  146  111.  607;  Baltimore  Elevator  v. 
Neal,  66  Md.  438;  Kuhns  v.  Railway  Co.,  70  Iowa  561. 

WisB  &  McNuLTT,  of  counsel. 
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Jesse  M.  Fheels,  attorney  for  appellee,  contended  that 
the  question  as  to  whether  the  deceased  and  the  servants  of 
the  defendant  in  charge  of  the  train  that  caused  the  injury 
were  fellow-servants,  was  a  question  of  fact,  to  be  deter- 
mined by  the  jury  from  the  evidence  in  the  case,  under  the 
instructions  of  the  court.  Lake  Erie  &  TV.  R.  Co,  v.  Mid- 
dleton,  142  111.  656;  Chicago  &  N.  W.  Ry.  Co.  v.  Moranda, 
108  111.  581;  Chicago  &  A.  R  Co.  v.  Kelly,  127  111.  642; 
Indianapolis  &  St.  L.  Co.  v.  Morgenstern,  106  111.  220; 
Mississippi  &  O.  R.  Co.  v.  Massey,  152  111.  144;  Pullman 
Palace  Car  Co.  v.  Laac,  143  111.  242;  Chicago  &  E.  I.  R.  Co. 
V.  Kneirim,  152  111.  459;  Lake  Erie  &  St.  L.  R.  Co.  v.  Haw- 
thorn, 147  111.  230. 

They  were  not  fellow-servants.  They  had  no  connection 
one  with  the  other,  were  not  working  together,  were  not 
asstociated  together  in  the  performance  of  their  duties;  their 
eraploj^ment  did  not  require  co-operation,  and  had  not 
brought  them  together,  or  into  such  relations  that  they 
could  exercise  an  influence  upon  each  other  promotive  of 
proper  caution,  and  without  which  they  were  not  fellow- 
servants,  within  the  rule  which  exempts  the  master  from 
liability  for  injury  to  one  through  the  negligence  of  the 
other.  Lake  Erie  &  St.  L.  R.  Co.  v.  Hawthorn,  147  111.  230; 
Chicago  &  N.  W.  R.  Co.  v.  Moranda,  93  111.  315;  Chicago 
&  A.  R.  Co.  V.  Kelly,  127  111.  643;  Chicago  &  A.  R.  Co.  v. 
Hoyt,  122  111.  374;  Chicago  &  N.  W.  R.  Co.  v.  Moranda, 
108  111.  582;  Mississippi  &  O.  R.  Co.  v.  Massey,  152  111.  144. 

Mr.  Justice  Sample  delivered  the  opinion  of  the  Court. 

The  appellee  recovered  a  judgment  for  $3,000  damages 
on  account  of  the  death  of  her  intestate,  occasioned,  as 
alleged,  by  the  negligence  of  appellant. 

The  declaration  alleges  that  on  the  25th  day  of  February, 
1893,  the  deceased,  William  Leeper,  a  minor,  seventeen  years 
of  age,  was  in  the  service  of  the  defendant  as  a  fireman  on 
the  locomotive  engine  of  one  of  its  said  trains,  and  while 
his  said  engine  and  train  were  standing  on  the  side  track  of 
defendant,  at  Montrose,  about  eight  o'clock  in  the  evening 


Fourth  District — February  Term,  1895.  197 

T.  H.  &  L  R.  R.  Co.  V.  Leeper. 

of  said  day,  and  while  the  said  William  Leeper  was  in  the  dis- 
charge of  his  duty  as  such  fireman  on  its  said  engine,  with 
due  and  ordinary  care  for  his  personal  safety,  and  to  prevent 
injury,  the  defendant,  not  regarding  its  said  duty  in  this 
behalf,  wrongfully  and  negligently  ran  and  drove  an  engine 
and  train  with  great  force  and  violence  into  and  against 
the  rear  end  of  the  train  attached  to  the  said  engine  on 
which  the  said  William  Leeper  was  then  and  there  at  work, 
as  aforesaid,  where  it  was  his  duty  to  be,  and  the  defendant 
thereby,  then  and  there  wrongfully  and  negligently  drove 
the  cara  of  said  train  against  and  upon  said  engine  on  which 
said  William  Leeper  was  then  and  there  at  work,  and  the 
defendant  then  and  there  wrongfully  and  negligently  drove 
and  pushed  said  engine  into  the  caboose  of  a  train  in  front 
of  it  on  said  side  track,  and  then  and  there  mashed  said 
caboose  into  splinters,  and  broke  and  mashed  said  engine, 
and  the  said  William  Leeper  was  thereby  and  in  consequence 
of  the  premises  aforesaid,  then  and  there  caught  and  crushed 
in  the  wreck,  and  then  and  there  so  mangled  and  crippled 
that  he  died  about  four  days  thereafter,  from  the  injuries 
then  and  there  received,  as  aforesaid.  And  plaintiflF  avers 
that  the  servants  of  defendant  in  charge  of  said  train  which 
caused  said  injuries,  as  aforesaid,  were  not  the  fellow-serv- 
ants of  the  said  William  Leeper,  deceased. 

The  evidence  shows  that  appellant  was  running,  west- 
ward bound,  a  freight  train,  in  three  sections,  as  train  No. 
29.  William  Leeper  was  a  locomotive  fireman  on  the 
second  section.  The  sections  were  called  29,  29  extra,  and 
29  second  extra,  respectively.  They  were  run  on  the  sched- 
ule time  of  regular  train  No.  29.  Each  was  provided  with 
a  train  crew  of  conductor,  two  brakemen,  an  engineer  and 
fireman.  Each  crew  received  the  same  orders,  issued  by  the 
train  dispatcher.  These  sections  ran  five  minutes  apart  out 
on  the  road,  but  were  allowed,  under  the  rules,  to  close  up 
nearer  at  meeting  points.  At  Greenup,  a  station  twelve  miles 
east  of  Montrose,  the  crew  of  each  section  received  orders  to 
run  to  Montrose,  regardless  of  34.  Under  the  rules  this  order 
meant  to  run  to  Montrose  and  go  on  the  side  track  so  as  to 
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allow  No.  34,  which  was  an  east-bound  freight  train,  to 
pass.  The  first  section  ran  to  Montrose,  and  going  on  the 
side  track,  pulled  up  to  the  west  end  of  same,  leaving  the 
switch  at  end  open,  so  as  to  allow  the.  second  section  to  fol- 
low. The  second  section  did  follow  on  the  side  track,  and 
stopped  with  the  engine  within  fifteen  or  twenty  feet  of  the 
caboose,  which  was  the  rear  car  of  first  section.  The  east 
end  switch  and  signals  were  placed  so  as  to  allow  the  third 
section  to  follow  in  on  the  side  track.  Some  of  the  crew  of 
the  second  section  got  oflf  of  the  front  part  thereof  and  went 
forward  into  the  caboose  of  the  first  section  to  get  water. 
The  deceased,  William  Leeper,  remained  in  the  cab  of  his 
engine.  The  third  section  came  on,  and  ran  into  the  switch 
onto  the  side  track,  but  came  with  too  much  speed  to  be 
stopped  before  the  engine  collided  with  the  rear  end  of  the 
second  section.  The  switch  lights,  and  the  lights  on  the 
rear  end  of  the  caboose  of  the  second  section,  indicated  the 
position  of  the  train.  There  was  nothing  on  the  tiuok  for 
two  miles  east  of  Montrose,  to  obstruct  the  view  of  the 
crew  in  charge  of  the  third  section.  The  engine  of  the  third 
section  struck  the  caboose  at  the  rear  end  of  the  second  sec- 
tion with  sufficient  force  to  shove  the  whole  of  that  section 
forward,  so  as  to  push  the  engine  of  the  second  section  into 
the  caboose  of  the  first  section  with  force  enough  to  break 
the  platform  thereof.  The  shock  drove  the  front  end  of  the 
tender  up  against  the  cab  of  the  locomotive.  William 
Leeper,  who  was  evidently  trying  to  get  out  of  the  cab,  was 
caught  between  the  tender  and  the  moulding  on  the  cab,  and 
sustained  injuries  to  one  of  his  limbs,  about  the  knee,  and 
was  otherwise  crushed  and  bruised  about  the  hips,  so  that 
he  died  in  a  few  days  after  the  accident.  He  was  a  few 
months  over  eighteen  years  of  age  at  the  time  of  his 
death.  He  had  been  at  work  for  appellant  nearly  two  years, 
over  one  year  of  which  time  he  had  been  firing  an  engine 
in  the  yards.  Had  been  used  as  an  extra  on  the  road  for  a 
couple  of  months. 

There  is  no  conflict  in  the  evidence  relating  to  the  sub- 
stantial facts.    The  collision  was  directly  caused  by  the  neg- 
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Mgence  of  the  engineer  of  the  last  section — ^29,  second  extra. 
That  section  was  several  miles  east  of  Montrose  when  the 
second  section  had  run  on  the  switch  at  Montrose,  and  the 
view  was  clear,  with  all  signals  properly  set,  so  that  the 
lights  could  be  readily  seen  for  a  long  distance.  In  addition 
to  these  facts,  the  engineer  and  conductors  of  each  section, 
at  the  station  twelve  miles  east  of  Montrose,  had  received 
orders  to  pass  No.  34  at  Montrose.  Each  crew  knew  they 
were  running  on  the  time  of  regular  No.  29,  and  that  they 
would  close  up  at  Montrose,  so  as  to  pass  No.  34.  The 
appellee  claims  the  declaration  proceeds  on  two  theories:  1st, 
that  it  was  negligence  on  the  part  of  appellant  to  run  those 
trains  only  five  minutes  apart;  2d,  that  the  fireman  did  not 
know  the  crew  of  the  train  following  him,  had  no  control 
over  them,  was  in  no  position  to  learn  their  character  as  to 
care,  or  to  exercise  any  influence  on  them;  in  short,  that  he 
was  not  a  fellow-servant  with  them. 

The  undisputed  facts  raise  the  question  of  legal  liability. 
The  law  is,  that  no  presumption  of  negligence  arises  merely 
from  the  fact  of  the  injury.  Joliet  Steel  Co.  v.  Shields,  146 
111.  607.  There  is  no  proof  in  this  record  that  the  operation 
of  these  trains  or  sections  of  trains,  five  minutes  apart,  with 
orders  to  pass  No.  34  at  Montrose,  was  unusual,  improper 
or  dangerous.  The  facts  do  not  warrant  the  inference  of 
negligence  on  account  of  that  system.  It  is  a  matter  of 
every-day  experience  that  more  than  one  train  run  on  switches 
at  stations  for  another  train  to  pass. 

The  legal  question  then  is,  whether,  under  the  facts  in 
this  case,  the  accident,  so  arising,  was  one  of  the  hazards  of 
the  service.  In  the  case  of  Clark  v.  C,  B.  &.  Q.  R.  E.  Co., 
92  111.  43,  the  plaintiff,  a  locomotive  engineer,  was  injured 
in  a  collision  by  the  fault  of  the  conductor  of  the  other 
train,  operated  by  a  lessee  of  the  road.  The  court  say : 
"Defendant  had  adopted  rules  and  regulations  as  to  the 
operation  of  trains,  which,  had  they  been  observed  strictly, 
would  have  avoided  the  injury  to  the  plaintiff.  More  than 
that  it  could  not  do.  *  *  *  Experience  teaches  that  in 
no  service  do  the  employes  always  observe  due  care.    In 
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railroad,  as  well  as  in  other  hazardous  labor,  any  cautious 
person  can  not  but  anticipate  that  there  may  be  omissions 
of  duty  on  the  part  of  employes  that  might  expose  co-em- 
ployes to  injuries.  Such  are  among  the  ordinary  exposures, 
and  if  a  party  is  unwilling  to  assume  such  risks,  he  must  not 
engage  in  the  service.  It  is  a  matter  of  no  consequence 
whether  plaintiff  was  in  a  comm(m  employment  with  the 
servant  of  the  lessee  company,  whose  negligence  or  willful- 
iiess  caused  the  injury.  Plaintiff  was  not  injured  by  any 
cause  outside  of  the  ordinary  perils  of  the  service  in  which 
he  was  engaged." 

In  the  cases  of  O.  &  M.  Ry.  Co.  v.  Robb,  36  111.  App.  627, 
and  Clark  v.  Wabash  R.  R.  Co.,  52  III.  App.  104,  it  was  held, 
those  operating  different  engines  on  the  same  road  are  fel- 
low-servants, and  in  case  of  injury  by  collision,  caused  by 
the  negligence  of  either  crew,  there  can  be  no  recovery. 
See  also  O'Leary  v.  Wabash  Co.,  52  111.  App.  641.  This 
holding  is  understood  to  be  in  accord  with  the  rule  laid  down 
in  the  Moranda  case,  93  111.  317,  which  is  taken  to  be,  first, 
that  servants  of  the  same  master  are  fellow-servants,  if  their 
duties  are  such  as  to  bring  about  personal  association;  second, 
if  they  are  actually  co-operating  at  the  time  of  th§  injury  in 
a  particular  business,  in  the  same  general  line  of  employment, 
so  that  owing  to  such  relation,  they  are  put  to  constant 
care  not  to  injure  each  other.  C.  &  E.  L  R.  R.  Co.  v.  Kneiriui, 
152  111.  p.  466-7,  and  cases  there  cited.  To  bring  serv- 
ants within  the  operation  of  this  rule,  as  applied  to  railroads, 
it  is  not  understood  they  must  necessarily  be  jointly  oper- 
ating the  same  train.  Though  operating  different  tmins, 
they  are  put  to  constant  care  not  to  bring  about  collisions. 
They  are  constantly  on  their  guard  to  avoid  collisions.  It 
is  a  part  of  their  duty  to  so  be  on  guard,  just  as  much  so,  as 
it  is  that  of  two  men  pounding  the  same  piece  of  iron  on  the 
same  anvil,  not  to  hit  each  other.  This  duty  applies  not 
merely  to  the  engineer  or  conductor  of  the  train,  but  to  the 
crew  operating  the  train,  as  a  class  or  an  entity.  Each  mem- 
ber of  the  crew  is  assigned  to  a  separate  duty,  but  the  duty 
of  each  relates  to  a  joint  enterprise,  in  the  proper  execution 
of  which  each  is  equally  interested.     For  this  reason  there 
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is  no  imputable  negligence  as  between  the  servants,  and  no 
liability  on  the  part  of  the  master  if  he  has  exercised  rea- 
sonable care  in  employing  reasonably  prudent  and  competent 
servants,  though  in  fact  one  of  the  servants  of  such  train  is 
injured  by  the  negligence  of  another  servant  of  the  same 
train.  They  are  all  engaged  in  a  joint  enterprise,  identified 
with  it,  and  are,  so  to  speak,  an  entity,  or  one  person,  in  re- 
lation  thereto,  and  such  person  can  not  have  an  action  for 
injuring  hunself  by  his  own  negligence.  Each  railroad  crew 
so  considered,  operating  trains,  is  engaged,  in  its  relations 
with  other  crews  operating  trains,  on  the  same  line  of  road, 
in  a  particular  business  in  the  same  line  of  employment,  re- 
quiring constant  care  to  avoid  collisions,  and  therefore  the 
relation  between  such  crews  is  promotive  of  caution  not  to 
injure  each  other.  It  is  difficult  to  find  a  legal  principle 
upon  which  a  legal  liability  might  be  founded,  where  there 
is  no  negligence  on  the  part  of  the  master,  or  of  one  stand- 
ing in  that  relation  to  the  servant.  In  this  case  the  master 
furnished  proper  machinery,  properly  equipped,  employed 
competent  men  to  operate  it,  under  a  system  reasonably  safe. 
What  more  could  be  required  ?  There  is  no  question  in  this 
case  of  the  negligence  of  a  vice  principal,  to  determine  which 
relation  is  often  so  perplexing.  The  injury  was  solely  caused 
by  the  negligence  of  a  servant  operating  a  train  in  direct 
violation  of  the  orders  of  the  master,  being  one  of  the  hazards 
of  the  service  in  which  appellee's  intestate  was  engaged.  In 
principle,  this  case  falls  within  that  of  Clark  v.  C,  B.  &  Q. 
R.  E.  Co.,  92  111.  43,  supra.  Under  this  view  of  the  law,  as 
applied  to  the  facts,  it  would  be  useless  to  remand  the  case. 
The  judgment  is  therefore  reversed  without  remanding. 


School  Directors  y.  Jennie  Breen  et  al.  ee  m 

'  60    20l{ 

Same  v.  Same.  ]?!lJI\ 

1.  State  Board  op  Health— CompwZsory  Vaccination,— Secijon  8, 
of  chapter  123,  R.  S.,  providing  that  the  State  Board  of  Health  shall 
have  the  'general  supervision  of  the  interests  of  the  health  and  life 
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of  the  citizens,  and  authority  to  make  such  rules  and  regulations  and 
sanitary  investigations  as  it  may  from  time  to  time  deem  necessary 
for  the  preservation  of  the  public  health,  confers  upon  such  board  no 
authority  to  make  an  order  requiring  the  pupils  in  the  public  schools 
throughout  the  State  to  be  vaccinated  or  be  denied  admission  thereto 
for  a  failure  to  comply  with  such  order. 

2.  Vaccination— ^o^  a  Necessary  Quali/lcation  for  Admisaion  to  the 
Public  Schools, — The  vaccination  of  a  pupil  is  not  one  of  the  qualifica- 
tions necessary  to  his  admission  to  the  public  schools  as  a  scholar,  and 
such  pupil  can  not  be  excluded  from  school  privileges  for  failing  to  obey 
a  rule  requiring  vaccination,  in  the  absence  of  an  immediate,  present 
necessity,  occasioned  by  a  reasonable,  well-founded  belief  and  apprehen- 
sion entertained  by  the  public  authorities  that  small-pox  is  prevalent  in 
the  community  in  which  the  school  is  located  or  is  approaching  the 
vicinity. 

8.  School  Directors— i^eo^onoNe  Utiles —Pdccination.— Where 
pupils  seeking  admission  to  the  public  schools  are  in  perfect  health,  not 
having  been  exposed  to  the  small-pox,  and  such  disease  is  not  prevailing 
in  the  vicinity  of  the  school,  there  is  no  present  necessity  for  the  en- 
forcement of  a  rule  requiring  the  vaccination  of  pupils  as  a  condition 
precedent  to  their  enjoyment  of  school  privileges,  and  a  rule  requiring 
such  vaccination,  under  such  circumstances,  is  unreasonable  and  not 
within  the  powers  of  the  directors  to  enforce. 

Trespass  and  Mandamns.— Two  suits.  Appeal  from  tlie  Circuit  Court 
of  Lawrence  County;  the  Hon.  Silas  Z.  Landes,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  1895.  Affirmed.  Opinion 
filed  August  81,  1895. 

Statement  of  the  Case. 

The  two  suits,  one  in  trespass  and  a  proceeding  by  man- 
damus, were  tried  by  the  court  by  agreement  and  upon  the 
following  agreed  state  of  facts : 

"  1st.  Jennie  Breen  and  Jim  Breen  are  students  of  said 
school  district,  and  aged  eighteen  and  sixteen  years  respect- 
ively. 

2d.  That  Michael  Breen  is  also  resident  and  tax-payer 
and  father  of  plaintiffs. 

3d.  That  a  common  free  school  was  being  conducted  and 
will  be  conducted  in  said  district. 

4th.  That  the  defendants  are  the  school  directors  of  said 
school  district. 

5th.    That  at  its  January  meeting  in  1894,  the   State 
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Board  of  Health  of  Illinois  passed  the  following :  '  Re- 
solved, that  the  power  of  the  State  Board  of  Health  under 
the  law  creating  said  Board  of  Health  to  order  the  vaccina- 
tion of  all  school  children,  is  clear  and  unquestionable.  The 
consequent  duty  of  board  of  school  directors  to  see  that 
such  order  is  strictly  enforced  in  their  respective  districts  is 
equally  clear  and  the  said  order  of  the  Board  of  Health  is 
their  sufficient  authority  for  so  doing/ 

6th.  That  the  State  Board  of  Health  had  previously  or- 
dered, in  1882,  requiring  all  school  children  of  the  State  of 
Illinois  to  be  vaccinated,  which  order  was  in  full  force  in 
the  State. 

7th.  That  defendants  notified  complainants  of  the  order 
before  attempting  to  enforce  it. 

8th.  That  the  defendants,  acting  under  and  by  advice  of 
said  order,  did,  on  the  5th  day  of  February,  1894,  instruct 
and  order  the  teacher  of  the  school  to  impart  no  instruction 
to  Jennie  and  Jim  Breen.  until  they  complied  with  the  order 
requiring  vaccination. 

9th.  That  th«  defendants  afterward  refused  them  ad- 
mission to  school  until  they  complied  with  the  order,  which 
they  refused  to  do  and  still  refuse. 

10th.  That  they  were  refused  admission  for  no  other 
reason  than  they  refused  to  comply  with  the  order  request- 
ing them  to  be  vaccinated.  ' 

11th.  That  previous  to  the  order  of  defendants  not  to 
admit  the  complainants  to  the  school,  the  directors  went 
personally  to  the  parent,  Michael  Breen,  and  proposed  if 
they  would  present  a  certificate  from  any  physician  that 
pupils  had  been  vaccinated  at  any  time,  they  would  allow 
them  the  school,  which  the  plaintiff  absolutely  refused  to  do. 
The  directors  offered  to  pay  the  expenses  of  vaccination 
which  was  refused. 

12th.  No  direct  force  was  used  upon  plaintiffs,  simply 
denied  admission  to  school  room  after  repeated  refusals  to 
obey  the  orders  in  regard  to  vaccination. 

'13th.  No  injury  was  occasioned  to  plaintiff  other  than 
the  loss  of  attending  school  during  the  remainder  of  the 
term,  which  expired  in  March,  1894, 
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14th.  That  the  order  requiring  vaccination  was  made 
general  upon  all  schools  in  the  district,  and  a  physician  was 
provided  by  directors  to  vaccinate  the  pupils. 

loth.  That  the  defendants  acted  in  good  faith  under  the 
belief  that  they  were  doing  a  duty  enjoined  upon  them  by 
law,  and  from  no  personal  motive  against  plaintiffs. 

16th.  That  attached  hereto  are  copies  of  the  order  served 
upon  defendants  by  county  superintendent;  also,  instruc- 
tions from  State  Board  of  Health. 

17th.  That  these  facts  to  be  used  in  both  cases,  and  does 
not  waive  any  rights  of  either  party." 

Copies  referred  to  in  agreement,  16th  Order  of  the  State 
Board  of  Health,  adopted  November  22,  1881 : 

"  Resolved,  that  by  the  authority  vested  in  this  Board,  it 
is  hereby  ordered  that  on  and  after  January  1, 1882,  no 
pupil  shall  be  admitted  to  any  public  school  in  the  State 
without  presenting  satisfactory  evidence  of  proper  and  suc- 
cessful vaccination."  Also,  instruction  from  W.  E.  Quinn, 
M.  D.,  president,  and  J.  W.  Scott,  secretary  of  said  board, 
to  defendants,  to  enforce  this  order,  and  declaring  that  the 
attorney-general  has  said  the  order  is  mandatory  and  has 
the  full  force  and  authority  of  law,  and  the  defendants  had 
not  enforced  the  order  before  and  must  now  do  so,  and  that 
small-pox  was  raging  in  the  State  and  they  must  act  at 
once.    Dated  January  1,  1894. 

Gee  &  Barnes,  attorneys  for  appellants,  contended  the 
power  of  the  State  Board  of  Health  is  ample  to  make  the 
orders  in  question,  and  that  it  is  the  duty  of  the  school 
directors  to  enforce  the  same,  citing  Sec.  2,  Chap.  126,  R. 
S.;  Starr  &  Curtis,  page  2289;  Abeel  v.  Clark,  84  Cal.  383. 

The  police  power  of  the  State  extends  to  everything 
essential  to  the  public  safety.  Listoret  al.  v.  Steel,  152  U. 
S.  133. 

Pupils  may  be  denied  admission  to  schools  who  refuse  to 
be  vaccinated.  DuflBel  v.  Williamsport  School  District, 
162  Pa.  476;  25  L.  R.  A.  152. 

This  power  may  be  extended  whenever  necessary  to  secure 
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the  health  and  promote  the  general  welfare  of  the  com- 
munity.    People  V.  Ewer,  36  N.  E.  Eep.  4. 

The  defendants  had  a  right  to  adopt  the  order  of  the 
Board  of  Health,  make  their  own  and  enforce  their  own 
reasonable  rules.  Sec.  49,  Chap.  122,  Starr  and  Curtis' 
Statutes,  page  2226. 

JoHx  E.  McGaughey,  State's  Attorney,  of  counsel  for  ap- 
pellants. 

C.  J .  Borden  and  C.  F.  Breen,  attorneys  for  appellees. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

The  suit  in  trespass  was  brought  by  appellants  against 
api^ellees  to  recover  damages  by  reason  of  being  denied  the 
right  to  attend  the  common  school  of  said  district  and 
thereby  deprived  of  the  benefit  of  tuition  as  puplis.  De- 
fendants were  found  guilty  and  judgment  for  one  cent 
damages  and  costs  was  entered.  In  the  mandamus  pro- 
ceeding to  compel  appellants  to  allow  appellees  to  attend 
the  common  school  in  said  district,  issues  were  made  up  by 
answer  and  replication  and  a  peremptory  writ  awarded  as 
prayed  for.  The  material  question  involved  is,  whether  the 
State  Board  of  Health  is  given  power  by  the  statute  to  make 
an  order  which  would  be  valid  and  binding  under  the  agreed 
state  of  facts,  requiring  the  pupils  in  the  public  schools 
throughout  the  State  to  be  vaccinated,  or  be  denied  admis- 
sion thereto  for  non-compliance  with  such  order.  Appel- 
lants insist  such  power  is  conferred  by  the  terms  of  Sec.  2, 
Chap.  126,  Rev.  Stat.,  which  provides :  "  The  State  Board 
of  Health  shall  have  the  general  supervision  of  the  inter- 
ests of  the  health  and  life  of  the  citizens  of  the  State.  They 
shall  have  charge  of  all  matters  pertaining  to  quarantine 
and  shall  have  authority  to  make  such  rules  and  regulations, 
and  such  sanitary  investigations,  as  they  may  from  time  to 
time  deem  necessary  for  the  preservation  or  improvement 
of  public  health,  and  it  shall  be  the  duty  of  all  police  offi- 
cers, sheriffs,  constables,  and  all  other  officers  and  employes 
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of  the  State  to  enforce  such  rules  and  regulations,  so  far  as 
the  efficiency  of  the  board  may  depend  upon  their  official 
co-operation." 

It  is  further  insisted  on  behalf  of  appellants,  that  they, 
after  receiving  the  order  of  the  State  Board  of  Health, 
adopted  it  and  made  it  their  own,  and  had  provided  a  phy- 
sician to  perform  the  vaccination,  and  ordered  the  teacher 
not  to  admit  appellees  unless  they  obeyed  their  orders. 
That  appellees  were  notified  to  conform  to  the  order  of  the 
State  Board  and  refused  to  comply  therewith,  or  with  the 
reasonable  rules  made  by  the  directors,  and  therefore  appel- 
lees were  rightfully  debarred  from  school  privileges  so  long 
as  they  so  refused. 

It  is  further  insisted  that  appellants  had  the  right  to  adopt 
the  order  of  the  Board  of  Health,  make  it  their  own,  and 
enforce  their  own  reasonable  rules,  by  virtue  of  Sec.  49, 
Chap.  122,  S.  &  C.  Rev.  Stat,  p.  2226.  Several  authorities 
have  also  been  cited  on  behalf  of  appellants,  to  sustain  their 
contention;  among  others,  Abeel  v.  Clark,  84  Cal.  226,  which 
was  mandamus  to  compel  principal  of  public  school  to  admit 
pupil.  The  sole  ground  for  refusing  admission  was  that  the 
pupil  had  not  complied  with  the  provisions  of  the  statute 
providing  that  trustees  of  school  districts,  school  boards  of 
cities  and  towns,  shall  ^^  exclude  from  the  henefita  of  the  com- 
mim  schools  in  the  State,  any  child  or  any  person  who  has  not 
been  vaccinated,  until  such  time  when  said  child  or  person 
shall  be  successfully  vaccinated,  providing  that  any  prac- 
ticing and  licensed  physician  may  certify  that  the  child  or- 
person  has  used  due  diligence  and  can  not  be  vaccinated  so 
as  to  produce  a  successful  vaccination,  whereupon  such  child 
or  person  shall  be  excepted  from  the  operation  of  this  act." 
The  act  also  provided  said  school  officials  should  provide 
vaccine  virus  for,  and  have  vaccinated,  without  expense  to 
the  parents,  children  whose  parents  were  not  able  to  pay 
therefor,  the  expense  thereof  to  be  defrayed  out  of  school 
fund. 

The  order  was  refused  and  appeal  taken  by  petitioner  and 
it  was  held  the  subject  of  said  act  was  within  the  scope  of 
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the  police  power  of  the  State,  and  was  designed  to  prevent 
the  dissemination  of  a  contagious  and  dreaded  disease. 
Hence  it  was  proper  that  the  spread  of  small-pox  through 
the  public  schools  should  be  prevented  or  lessened  by  vac- 
cination, thus  affording  protection  to  the  scholars  and  the 
community.  Vaccination  being  the  most  effective  method, 
it  was  for  the  legislature  to  determine  whether  the  scholars 
in  public  schools  should  be  subjected  to  it,  and  was  justified 
in  decreeing  it  a  necessary  and  salutary  burden,  to  impose 
on  a  general  class,  citing  Cooley  on  Const.  Lim.,  157.  The 
judgment  was  affirmed.  Duffleld  v.  School  Directors  of  the 
City  of  Williamsburg,  29  Atl.  Kep.  742,  petition  by  Duf- 
field  for  mandamus  to  compel  the  admission  of  his  minor 
son  to  the  common  schools  of  said  city,  who  was  excluded 
therefrom  solely  on  the  ground  of  non-compliance  with  an 
ordinance  of  the  city  providing  that  no  pupil  should  be  per- 
mitted to  attend  any  public  or  private  school  in  said  city 
without  a  certificate  of  a  practicing  physician  that  such  pupil 
had  been  subjected  to  the  process  of  vaccination.  Small- 
pox then  existed  in  the  city  and  in  many  near-by  towns. 
In  view  of  this  condition,  the  directors  were  requested  by 
the  Board  of  Health  to  take  action  and  enforce  said  ordi- 
nance, which  they  did  by  passing  a  resolution  in  conformity 
with  the  request,  but  not  to  be  enforced  against  those  not 
in  a  condition  to  undergo  vaccination;  and  providing  vac- 
cination without  expense  to  them,  for  such  as  are  unable 
to  bear  the  expense.  These  matters  were  set  up  in  the  an- 
swer to  the  petition.  Demurrer  to  answer  was  overruled 
and  judgment  for  defendants.  The  court  of  review  affirm 
this  ruling  and  judgment,  and  say  in  the  opinion,  there  is 
no  effort  to  compel  vaccination,, but  the  exercise  of  a  right 
to  exclude  from  the  schools  those  who  do  not  comply  with 
such  regulations  of  the  city  and  board  of  directors,  as  have 
been  thought  necessary  to  preserve  the  public  health;  that 
the  directors  would  have  the  right  to  close  the  schools 
temporarily  during  the  prevalence  of  infectious  or  contagious 
diseases,  and  might  limit  the  exclusion  to  children  from  in- 
fected neighborhoods,  or  family,  and  for  the  same  reason 
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they  may  exclude  such  children  as  decline  to  comply  Avith 
the  requirements  looking  to  prevention  of  contagion,  pro- 
vided the  requirements  are  reasonable  in  their  character, 
and  that  is  to  be  determined  in  the  first  instance  by  the  city 
authorities  and  the  school  board.  It  is  onlv  in  case  this 
discretionary  power  is  abused  that  the  supervision  of  such 
power  will  be  undertaken  by  courts,  nor  is  a  court  called 
on  to  judicially  determine  whether  the  public  belief  in  the 
efficiency  of  vaccination  is  right  or  not.  It  is  then  further 
said,  the  answer  shows  the  school  board  believed  a  proper 
regard  for  the  public  health,  and  for  the  pupils,  required 
the  adoption  of  this  regulation,  and  were  acting  under  this 
belief  in  the  utmost  good  faith,  and  although  mistaken  in 
entertaining  such  belief,  yet  this  error  of  judgment  would 
not  be  such  abuse  of  dicretionary  power  as  would  justify  a 
court  in  setting  aside  such  action;  that  it  must  be  conceded 
the  board  might  rightfully  exclude  the  petitioner's  son  if  he 
was  sick  with,  or  just  recovering  from  small-pox,  and  al- 
though not  so  affected,  might  so  exclude  him  if  another 
member  of  the  family  was.  How  far  this  right  to  exclude 
the  one  for  the  good  of  the  many  is  to  be  carried,  is  a  ques- 
tion addressed  to  the  discretion  of  the  proper  officers,  and 
when  that  discretion  is  honestly  and  impartially  exercised, 
courts  will  not  interfere. 

These  cases  differed  from  this  materially  in  the  facts  and 
in  the  character  of  legislation  under  which  the  directors 
acted,  but  the  rule  is  laid  down  that  school  directors  are 
invested  with  the  power  to  require  the  vaccination  of  a 
pupil,  notwithstanding  the  pupil  or  his  parents  believe  it  to 
be  dangerous  to  health  and  without  efficacy;  and  further- 
more, that  it  would  be  a  reasonable  and  proper  exercise  of 
such  power  to  adopt  and  enforce  a  rule  that  pupils  who 
failed  to  comply  with  such  requirements  should  be  excluded 
from  school  privileges  until  they  did  comply  therewith.  If 
this  holding  is  adopted,  the  section  of  our  statute  defining 
the  powers  and  duties  of  the  State  Board  of  Health  and  the 
statutory  duty  imposed  upon  school  directors  to  maintain 
schools  taken  together,  would  seem  to  justify  school  direct 
ors  in  this  State  in  carrying  out  and  enforcing  the  order  and 
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direction  of  the  State  Board  requiring  pupils  in  the  public 
schools  to  be  vaccinated,  or  remain  out  of  school.  We  de- 
cline to  hold,  however,  that  vaccination  of  a  pupil  is  one  of 
the  qualifications  necessary  to  his  admission  to  our  public 
schools  as  a  scholar  and  that  he  could  be  excluded  from 
school  privileges  for  failing  to  obey  a  rule  requiring  it,  in 
the  absence  of  an  immediate,  present  necessity,  occasioned 
by  a  reasonable,  well-founded  belief  and  apprehension  enter- 
tained by  the  board,  that  small-pox  was  prevalent  in  the 
community  in  which  the  school  was  located,  or  was  ap- 
proaching that  vicinity.  It  might  be  held  to  be  a  reason- 
able rule  requiring  the  exclusion  of  a  pupil  not  vaccinated 
for  a  temporary  period  during  which  it  was  necessary  to 
prevent  the  spread  of  small-pox  among  scholars,  but  not 
permanently,  and  after  such  danger  had  ceased.  And 
an  unreasonable  rule  could  not  be  justified  and  enforced  even 
bv  the  direction  and  order  of  the  State  Board  of  Health 
requiring  it. 

Under  the  agreed  state  of  facts,  was  the  rule  adopted  and 
enforced  by  appellants  reasonable  and  proper?  Appellees 
were  in  perfect  health,  had  not  been  exposed  to  the  small- 
pox, and  it  was  not  prevailing  in  the  vicinity  of  the  school. 
These  facts  show  no  present  necessity  for  the  enforcement 
of  the  rule  requiring  the  vaccination  of  appellees  as  a  con- 
dition precedent  to  their  enjoyment  of  school  privileges, 
and  in  our  judgment  such  rule  was  not  a  reasonable  one 
and  the  court  below  did  not  err  in  so  holding  and  award- 
ing the  peremptory  writ,  as  prayed  for,  and  entering  judg- 
ment for  plaintiffs  against  appellants  in  the  trespass  suit. 
The  judgments  are  affirmed. 


William  H.  Earr  v.  Angeline  Peter  et  al. 

1.  Nominal  Damages— Brcac7ie«  of  Bonds— Building  Contracts, — 
Where  a  building  contract  stipulated  that  the  contractor  should  pay  all 
bUls  for  material  and  labor  and  the  accompanying  bond  provided  that 
he  ahould  well  and  truly  and  promptly  comply  with  all  the  provisions  of 
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the  contract,  a  failure  on  his  part  to  pay  any  bill  for  material  or  labor 
will  constitute  a  breach  of  the  bond,  but  unless  it  is  shown  that  the 
owner  is  liable  for  the  payment  of  such  bill  only  nominal  damages  can 
be  recovered. 

Debt,  on  an  indemnifying  bond.  Appeal  from  the  Circuit  Court  of 
Massac  Ck>unty;  the  Hon.  Joseph  P.  Bobarts,  Judge,  presiding.  Heard 
in  this  court  at  the  February  term,  1895.  Reversed  and  remanded. 
Opinion  filed  August  31, 1895. 

CouBTNEY  &  Helm,  attorneys  for  appellant. 
Sawyeb  &  Evans,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Soofield  delfveeed  the  opinion  op 
THE  Court. 

Aappellnt  was  sued  as  the  surety  upon  a  bond,  the  condi- 
tion of  which  is  as  follows : 

"  The  condition  of  the  above  obligation  is  such  that 
whereas  the  said  W.  A.  McElyea  did,  on  the  24th  day  of 
May,  A.  D.  1890,  enter  into  a  written  contract  with  the 
said  Angeline  Peter  and  Maria  Baccus  to  build  for  them  a 
house  of  the  description  stated  and  shown  in  the  said  written 
contract  and  specifications  thereto  attached,  and  to  alter  and 
annex  a  certain  old  building  in  the  erection  of  the  said 
house,  for  the  sum  of  four  hundred  and  thirty-five  dollars 
and  fifty  cents,  and  to  begin  said  house  on  or  before  the 
1st  day  of  July  A.  D.  1890,  and  complete  the  same  on  or 
before  the  15th  day  of  September,  A.  D.  1890 : 

"  Now,  if  the  said  W.  A.  McElvea  shall  well,  trulv  and 
promptly  comply  with  the  provisions  of  the  said  contract, 
to  be  performed  by  him,  and  build  the  said  house  in  a  good 
and  workmanlike  manner,  and  within  the  time  and  of  such 
material  as  stipulated  in  the  said  written  contract  and  upon 
the  plans  shown  by  the  said  written  contract  and  the  speci- 
fications, then  the  above  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  effect." 

A  verdict  was  returned  in  favor  of  appellees  for  $235 
damages  and  a  judgment  was  accordingly  rendered  against 
appellant,  in  the  usual  form,  to  be  satisfied  by  the  payment 
of  the  damages  and  costs. 


Fourth  District — February  Term,  1895.  211 

■  '  ■  '  ,-■  ■  ■ 

Karr  v.  Peter. 

j»  I.I  II    .  I     I     I     I  I.  > 

The  court,  at  the  instance  of  appellees,  gave  to  the  jury 
the  following  instruction :  "  In  this  case,  if  you  find  the 
issues  for  the  plaintiff,  you  are  instructed  that  in  fixing  the 
amount  of  the  plaintiff's  damages,  you  should  consider  what 
it  would  cost  to  put  the  house  in  the  condition  the  defend- 
ant McElyea  agreed  to  put  it,  and  if  he  abandoned  the  work 
before  its  completion,  then  you  should  ascertain  what  it  did 
reasonably  cost  to  complete  it  as  he  agreed  to  do,  and  also 
what  the  plaintiff  is  liable  to  pay  to  sub-contract  (ors)  on  ac- 
count of  the  failure  of  McElyea,  if  the  evidence  before  you 
furnishes  you  the  means  of  doing  so,  and  froni  all  these 
matters  you  should,  in  one  sum,  assess  the  plaintiff's 
damages." 

The  contract  for  the  erection  of  the  building  stipulated 
that  McElyea  should  pay  all  bills  for  material  and  labor; 
and  under  that  clause  of  the  condition  of  the  bond  which 
provided  that  McElyea  should  well,  truly  and  promptly 
comply  with  all  the  provisions  of  the  contract,  a  failure  on 
his  part  to  pay  any  bill  for  material  used  or  labor  performed 
in  the  erection  of  the  house,  according  to  the  terms  of  the 
contract,  would  constitute  a  breach  of  the  bond. 

While  this  is  true,  it  is  also  true  that  only  nominal  dam- 
ages would  be  recoverable  for  such  a  breach  of  the  bond, 
unless  it  be  shown  that  appellees  are  liable  for  the  pa\Tnent 
of  the  bills,  or  some  of  them,  which  McElyea  has  failed  to 
pay. 

Appellees  were  the  owners  of  the  premises,  and  could  be- 
come liable  to  sub-contractors  only  to  the  extent  and  in  the 
manner  specified  by  the  statute.  The  statute  in  force  in 
1890,  the  time  when  the  building  in  question  was  erected, 
provided  for  a  lien  on  the  premises  in  favor  of  sub-contract- 
ors. But  this  lien  was  not  to  attach  unconditionally.  The 
owner  of  the  premises  has  some  rights,  and  is  entitled  to  re- 
ceive some  degree  of  protection  under  the  law.  If  the 
owner  demands  the  statement  provided  for  in  Sec.  35  of  the 
act  concerning  liens,  and  pays  money  to  the  contractor 
conformably  to  the  requirements  of  the  statute,  he  is  pro- 
tected against  the  claims  of  all  sub-contractors  who  have  not 
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given  him  written  notice  of  their  claims  under  Sec.  30  of 
the  lien  law. 

The  evidence  shows  that  appellees  have  paid  to  the  con- 
tractor the  full  amount  specified  in  the  contract,  but  does 
not  show  that  this  payment  was  made  without  requiring  a 
written  statement  of  the  amount  due  sub-contractors,  or 
in  violation  of  rights  arising  under  such  a  statement,  or 
that  appellees  received  notice  from  any  sub-contractor  of 
his  claim.  Under  this  record,  therefore,  there  was  no  lien 
on  the  premises  in  favor  of  any  sub-contractor.  Hence,  ap- 
pellees wei'e  not  actually  damaged  by  the  non-payment  of 
amounts  due  sub-contractors,  and  could  not  recover  such 
amounts  from  appellant  on  his  bond,  and  the  instruction 
which  authorized  such  a  recovery  was  erroneous. 

This  error  might  be  overlooked  as  harmless  if  the  record 
showed  that  no  part  of  the  damages  recovered  was  on  account 
of  the  non-payment  of  bills  due  sul>contractors.  But  such 
an  inference  is  not  deducible  from  the  record.  On  the  con- 
trary it  is  probable  that  the  jury,  under  this  instruction, 
allowed  appellees  for  part  or  all  of  these  unpaid  bills. 

We  deem  it  unnecessary  to  discuss  the  other  points  argued, 
inasmuch  as  the  case  must  be  submitted  to  another  jury, 
and  the  suggestions  of  counsel  in  the  arguments  here  will 
point  the  way  to  greater  accuracy  in  the  framing  of  instruc- 
tions for  another  trial. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the 
cause  is  remanded. 
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Grand  Lodge^  Brotherhood  of  Locomotive  Firemen^  t. 

Philip  C.  Cramer. 

1.  Appearance— ^fered  by  Pleading  in  Bar.^By  pleading  in  bar,  a 
defendant  enters  his  appearance  as  completely  as  if  summons  had  been 
properly  served  upon  him. 

2.  Pleas  in  Abatement — Not  8ign£d,  —A  plea  in  abatement  not  signed 
by  the  party  pleading  it,  or  by  his  attorney,  is  bad  on  demurrer. 

8.    Same— ro  an  Officer's  Eetum— Immaterial  Issues.—A  plea  in 
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abatement  to  an  officer's  return,  which  tenders  immaterial  issues  and 
does  not,  in  express  terms,  traverse  such  return,  is  insufficient. 

4 .  Same — Must  Give  a  Better  Writ .  — A  plea  in  abatement  which  does 
not  give  the  plaintiff  a  better  writ,  is  defective. 

5.  Samb— Second  Plea  or  Motion  Improper, — After  an  insufficient 
plea  in  abatement  to  an  officer's  return  of  service  has  been  disposed  of, 
a  motion  to  quash  the  service  on  substantially  the  same  grounds  will  not 
be  entertained. 

6 .  Defenses — Qf  a  DHatory  Nature, — Where  the  defense  to  an  action 
IS  of  a  dilatory  nature,  it  should  be  pleaded  at  the  first  term  of  court, 
where  a  declaration  has  been  filed  ten  days  before  the  term. 

7.  PucADiNO— Corporof e  Existence. — Where,  in  an  action  against  a 
beneficiary  association,  the  certificate,  executed  by  the  grand  master  and 
grand  secretaiy  and  treasurer,  under  the  seal  of  the  association,  and 
countersigned  by  the  master  of  the  subordinate  lodge,  with  the  seal  of 
such  lodge  affixed,  is  set  out  in  the  declaration,  it  is  sufficient  to  show, 
prima  fade,  that  such  association  is  a  corporation. 

8.  Corporations — Right  to  Have  a  Common  Seal. — The  right  to  have 
a  common  seal  is  necessarily  and  inseparably  incident  to  every  corpo- 
ration and  this  is  so  without  any  clause  in  its  charter  or  act  of  incorpo- 
ration expressly  empowering  it  to  use  one. 

9.  Benefit  Associations — Estoppel  to  Deny  Corporate  Existence. — 
In  an  action  against  a  benefit  association  on  a  beneficiary  certificate, 
sealed  with  the  association's  seed  and  signed  by  its  proper  officers,  declar- 
ing the  deceased  to  be  a  member  of  the  order  in  a  certain  lodge,  such  as- 
sociation will  be  estopped  by  the  recitals  in  such  certificate  to  deny  its 
own  corporate  existence. 

10.  Same — Adjustment  of  Claims  Binding ^  etc. — ^Where  the  proper 
officers  of  a  benefit  aBSociation  examine  and  pass  upon  a  claim  and  agree 
to  pay,  such  promise,  as  a  settlement,  is  binding  upon  the  association  un- 
less it  was  procured  by  fraud. 

11.  Practice — What  may  be  Recovered  Under  the  Common  Counts. 
— ^Where  a  claim  founded  upon  the  certificate  of  a  benefit  association  is 
presented  for  adjustment  to  the  proper  officers  of  such  association  and  is 
by  them  examined  and  allowed  at  a  fixed  sum,  and  which  sum  they 
promise  to  pay,  such  promise  is  binding  upon  the  association  and  may 
be  recovered  under  the  common  counts  as  an  account  stated. 

12.  APPBAi5~By  Benefit  Associations  Under  By-Laws. — Where  a 
claim  by  a  holder  of  a  certificate  in  a  benefit  association  is  submitted  to 
tlie  proper  officers  of  the  association  for  adjustment,  and  such  officers 
examine  and  allow  or  promise  to  pay  the  same,  such  officers  can  not 
fifterward  appeal  to  the  grand  convention  of  the  order  in  the  absence  of 
authority  in  its  constitution  so  to  do. 

18.  Settlements. — ^If  a  settlement  of  a  claim  is  fairly  and  honestly 
made  and  coupled  with  a  promise  to  pay  the  amount,  such  settlement 
is  conclusive  upon  the  parties,  unless  it  was  obtained  by  fraud. 

Assampsit,  on  the  certificate  of  a  benefit  association.  Appeal  from 
the  City  Court  of  East  St.  Louis;  the  Hon.  Benjamin  H.  Canby,  Judge, 
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presiding.    Heard  in  this  court  at  the  February  term,  1895.    Affirmed, 
Opinion  filed  August  31.  1895. 

CocKBELL  &  MoYEBs,  attomeys  for  appellant. 
M.  Millard,  attorney  for  appellee. 

Mr.  Presiding  Justice  Soofield  deliyered  the  opinion 
OF  THE  Court. 

Apj>ellee  sued  appellant  upon  a  certificate  of  insurance  for 
$1,500,  which  amount  was  to  be  paid  to  him  in  the  event  of 
his  total  disability,  or  to  his  wife  in  the  event  of  his  death. 
There  was  an  attempt  to  serve  appellant  by  leaving  a  copy 
of  the  summons  with  its  subordinate  lodge  as  its  agent.  In 
disposing  of  the  questions  properly  before  us  on  this  record, 
it  is  not  necessary  for  us  to  decide,  nor  do  we  decide, 
whether  or  not  the  subordinate  lodge  is  the  agent  of  the 
grand  lodge  for  the  purpose  of  serving  process,  or  whether, 
if  it  is  such  agent,  the  copy  may  be  properly  left  with  the 
master  or  chief  officer  and  the  secretary  of  the  subordinate 
lodge.  By  pleading  in  bar,  a  defendant  enters  his  appear- 
ance. Such  pleas  were  filed  in  this  case.  If,  then,  the  de- 
murrer to  the  plea  in  abatement  was  properly  sustained,  and 
the  motion  to  quash  the  service  was  properly  overruled,  on 
grounds  which  do  not  require  a  decision  of  the  above  ques- 
tions, the  defendant  was  in  court,  after  having  filed  his 
pleas  in  bar,  and  the  question  of  the  agency  of  the  subordi- 
nate lodge  does  not  arise  on  this  appeal. 

The  plea  in  abatement  alleged  that  the  defendant  was 
not,  and  never  had  been,  a  corporation;  that  there  was  an 
organization  called  the  Brotherhood  of  Locomotive  Firemen, 
with  headquarters  at  Terre  Haute,  Indiana,  but  that  its 
grand  master,  secretar}'^  and  treasurer  reside  in  Terre  Haute 
and  have  never  resided  in  the  city  of  East  St.  Louis;  that 
neither  of  the  three  individuals  upon  whom  service  had  been 
made,  was,  or  ever  has  been,  an  agent  of  the  Brotherhood 
of  Locomotive  Firemen;  that,  if  the  individuals  served 
were  officers  of  the  subordinate  lodge,  they  did  not  report 
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service  to  their  lodge,  nor  did  that  lodge  take  action  and 
notify  the  Brotherhood  of  Locomotive  Firemen. 

The  plea  contains  an  introductory  averment,  which  will 
be  mentioned  hereafter,  and  an  argument  which  need  not 
be  recited. 

A  special  demurrer  filed  to  this  plea  was  sustained  and  no 
leave  to  amend  was  applied  for.  The  demurrer  was  prop- 
erly sustained  for  many  reasons. 

The  plea  was  not  signed,  either  by  appellant  or  by  its 
counsel;  and  therefore  was  insufficient.  Mineral  Point 
Railroad  Co.  v.  Keep,  22  111.  9;  HoUoway  et  al.  v.  Freeman, 
Id.  197. 

The  plea,  though  not  signed,  purports  in  the  body  thereof 
to  be  by  the  Brotherhood  of  Locomotive  Firemen,  instead 
of  the  defendant,  and  does  not  show  that  these  are  the  same 
organizations,  except  argumentatively  in  the  introductory 
averment.  Hence,  for  aught  appearing  to  the  contrary,  the 
plea  was  filed  in  the  name  of  interloper. 

The  plea  is  a  pot-pourri  of  traverse,  affirmative  matter 
and  legal  argument,  and  for  this  reason  was  bad. 

The  plea  denies  that  the  individuals  to  whom  the  copies 
of  the  summons  were  delivered  were  agents  of  the  Brother- 
hood of  Locomotive  Firemen,  but  does  not  deny  that  they 
were  agents  of  defendant.  Nor  does  the  plea  deny,  except 
argumentatively,  that  F.  W.  Arnold  Lodge  No.  44,  was  an 
agent  of  the  defendant,  or  that  a  copy  of  the  summons  was 
left  with  that  lodge  through  its  proper  officers. 

The  plea  was  defective  in  not  giving  the  plaintiff  a  better 
writ.  In  American  Express  Co.  v.  Haggard,  37  HI.  465,  it 
is  said :  "  The  counsel  for  the  appellant  then  filed  a  plea  in 
abatement  in  the  name  of  *  Johnston  Livingston,  William  G. 
Fargo,  Henry  Wells  and  others,'  admitting  that  they,  *  to- 
gether with  others,'  are  doing  business  under  the  name  of 
The  American  Express  Company,  but  denying  that  said 
company  is  now,  or  ever  has  been,  a  corporation.  A  demur- 
rer Was  sustained  to  this  plea,  and  properly.  It  is  defective 
in  not  giving  the  plaintiff  a  better  writ.  1  Chitty,  440.  It 
should  have  set  forth  who  were  the  ^  others,'  with  whom 
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livingston,  Fargo  and  Wells  say  they  are  doing  business, 
under  the  name  of  The  American  Express  Company,  in  order 
that  the  plaintiff  might  know  against  whom  to  bring  his 
suit,  if  the  plea  should  prove  to  be  true." 

For  these  reasons  it  was  not  error  to  sustain  the  demurrer 
to  the  plea,  which  was  done  at  the  August  term  of  the 
court,  1894. 

At  the  December  term,  1894,  appellant  filed  a  written 
motion  to  quash  the  service  upon  substantially  the  same 
grounds  as  those  relied  upon  in  the  plea  in  abatement.  It 
is  urged  that  the  court  erred  in  overruling  this  motion. 

Where  one  plea  in  abatement  has  been  disposed  of  and 
another  of  the  same  nature  is  filed,  the  latter  may  be 
stricken  from  the  files.     Cook  et  al.  v.  Yarwood,  41  IlL  115. 

Pleas  in  abatement  should  be  filed  in  "  apt  time,"  at  the 
earliest  practicable  moment;  after  a  motion  seeking  the 
same  end  has  been  disposed  of,  the  right  to  plead  in  abate* 
ment  may  be  considered  as  waived.  Holloway  et  aL  v. 
Freeman,  supra;  Union  National  Bank  of  Chicago  v.  First 
National  Bank  of  Centerville,  90  HI.  56. 

We  are  unable  to  see  why  the  converse  of  this  proposition 
should  not  be  held  to  be  true — ^that  is,  that  after  an  insuf- 
ficient plea  in  abatement  has  been  disposed  of,  a  motion  to 
quash  the  service  on  substantially  the  same  grounds  will 
not  be  entertained. 

Again,  it  has  been  held  that  where  the  defense  in  an  ac- 
tion is  of  a  dilatory  nature,  it  should  be  interposed  at  the 
first  term,  if  the  declaration  was  filed  ten  days  before  the 
term.  Archer  et  al.  v.  Clafflin  et  al.,  31  111.  300.  A  motion 
to  quash  the  service  should  be  regarded  with  no  more  of 
favor  than  a  plea  in  abatement  seeking  the  same  end.  In 
this  case  the  declaration  was  filed  more  than  ten  days  be- 
fore the  August  term  and  the  motion  w^as  not  made  until 
the  December  term  thereafter.  The  £act  that  the  return 
was  amended  at  the  August  term  would  not  change  the  rule, 
inasmuch  as  there  was  ample  time  to  make  the  motion  after 
the  return  had  been  amended,  and  the  plea  in  abatement 
was  in  fact  filed  and  disposed  of  afterward  and  at  the^ame 
term. 
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The  only  point  made  by  appellant  in  the  argument  of  the 
alleged  error  in  overruling  the  motion  to  quash  the  service 
is,  that  the  declaration  does  not  show  that  appellant  is  a 
corporation,  and  that  therefore  the  summons  could  not  be 
served  by  leaving  a  copy  with  appellant's  agent.  It  is  said 
that  the  name  of  appellant  does  not  necessarily  implj'^  that 
it  is  a  corporation,  for  such  a  name  is  sometimes  assumed 
by  a  partnership.  Two  decisions  of  our  Supreme  Court  are 
referred  to  in  support  of  this  affirmation. 

But  appellant  has  overlooked  a  very  important  part  of 
the  declaration.  The  beneficiary  certificate  is  set  forth  in 
the  declaration  and  it  appears  therefrom  that  the  certifi- 
cate was  executed  by  the  grand  master  and  grand  secretary 
and  treasurer,  under  the  seal  of  appellant,  and  was  counter- 
signed by  the  master  of  the  subordinate  lodge,  with  the  seal 
of  the  lodge  affixed  thereto. 

That  this  is  sufficient  to  ^ow^  prima  fade^  that  appellant 
is  a  corporation,  is  strongly  suggested  by  the  fact  that  ap- 
pellant afterward  filed  a  plea  to  the  country  denying  its 
corporate  existence.  (It  may  be  said,  svh  To%a^  that  appel- 
lant filed  an  affirmative  plea  to  the  same  effect,  but  offered 
no  evidence  to  support  it.) 

The  right  to  have  a  common  seal  is  necessarily  and  insep- 
arably incident  to  every  corporation.  1  Blackstone's  Com- 
mentaries, Marg.  p.  475;  Angell  &  Ames  on  Corporations, 
Sec.  110. 

The  statutes  of  this  State  provide  that  corporations, 
whether  for  pecuniary  profit  or  not  for  pecuniary  profit, 
may  have  and  use  a  common  seal.  A  common  seal  is  defined 
to  be  the  seal  of  a  corporation  (Bouvier's  Law  Dictionary), 
and  the  seal  of  a  corporate  body  (Anderson's  Dictionary  of 
Law). 

In  Angell  &  Ames  on  Corporations,  Sec.  217,  it  is  said: 
"  Not  only  is  it  incident  to  every  corporation  to  have  a 
common  seal,  without  any  clause  in  the  charter  or  act  of 
incorporation  expressly  empowering  it  to  use  one,  but  it 
may  make  or  use  what  seal  it  will." 

In  an  action  against  a  benefit  association,  on  a  benefi- 
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ciary  certificate,  sealed  with  the  company's  seal,  and  signed 
by  its  proper  officers,  which  declares  the  deceased  to  be  a 
member  of  the  order  in  a  certain  lodge,  the  defendant  will 
be  estopped,  by  the  recital  in  its  deed,  from  attacking  the 
corporate  existence  of  the  lodge.  I.  O.  M.  A.  v.  Paine,  122 
111.  625.  Much  more  would  the  benefit  association,  issuing 
the  certificate  in  this  manner,  be  estopped  from  attacking  its 
own  corporate  existence. 

It  follows  that  the  declaration  showed  such  facts  as  not' 
only  indicated  that  appellant  was  a  corporation,  but  even 
precluded  appellant  from  asserting  the  contrary,  if  the  facts 
alleged  were  true. 

This  disposes  of  the  only  point  made  by  appellant's  argu- 
ment in  support  of  the  proposition  that  the  court  erred  in 
overruling  the  motion  to  quash,  and  also  disposes  effectu- 
ally of  the  defense  of  nul  tid  corporation  afterward  filed 
with  the  other  pleas  in  bar. 

And  now,  having  found  that  the  plea  in  abatement  was 
open  to  demurrer,  and  that  the  motion  to  quash  was  prop- 
erly overruled,  and  that  appellant  afterward  entered  its 
appearance  by  pleading  in  bar,  the  way  seems  to  be  open 
for  a  consideration  of  the  case  on  the  merits. 

The  record  contains  154  pages,  but  the  facts  upon  which 
the  decision  of  the  case  turns  are  simple,  and  may  be  stated 
in  a  few  sentences. 

At  the  time  when  he  was  hurt,  appellee  was  a  member  of 
F.  W.  Arnold  Lodge,  located  at  East  St.  Louis,  and  was  en- 
titled to  the  full  amount  of  his  beneficiarv  certificate,  if  his 
injury  amounted  to  "  total  disability."  There  are  but  two 
questions  arising  on  the  evidence — first,  was  the  injury  a 
total  disability  ?  and,  second,  was  there  a  binding  settlement 
and  adjustment  of  the  claim  ? 

On  the  night  of  July  10,  1891,  appellee  was  running  an 
engine  as  an  engineer  for  the  Bridge  and  Tunnel  Company, 
when  an  old  man  and  a  little  girl  appeared  unexpectedly  on 
the  track  before  him.  To  save  their  lives,  appellee  shut  the 
throttle  and  threw  back  the  lever,  striking  his  arm,  in  so 
doing,  against  some  part  of  the  cab,  and  thereby  causing  the 
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injury  upon  which  the  relief  claimed  is  predicated.  Appellee' 
did  not  work  for  several  days  after  the  accident,  bijt  finally 
resumed  his  labor  of  "  hostling  and  running  an  engine  as 
before."  He  continued  to  work  for  several  months,  and 
then  his  arm  "  gave  out,"  as  he  claims,  and  he  ceased  running 
or  firing  an  engine.  He  then  engaged  in  switching  for  a 
few  days,  and,  finding  that  he  could  not  do  a  switchman's 
work,  he  gave  up  his  position  and  made  his  claim  for  the 
payment  of  the  amount  of  his  certificate  for  "  total  dis- 
abilitv." 

Whether  or  not  he  was  totallv  disabled  within  the  mean- 
ing  of  his  certificate  and  of  appellant's  constitution,  is  a 
serious  question.  According  to  appellant's  definition  of  the 
words,  they  can  not  be  taken  as  meaning  that  one  must  be 
a  helpless  paralytic,  a  mental  and  physical  wreck,  blind,  deaf 
and  dumb,  and  without  the  use  of  either  hands  or  feet. 
For  Sec.  69  of  the  constitution  provides  that  '*  a  beneficiary 
member,  in  good  standing,  becoming  totally  blind,  or  sus- 
taining a  loss  of  a  hand  above  the  wrist  joint,  or  of  a  foot 
above  the  ankle  joint,  shall  be  entitled  to  the  full  amount 
of  his  beneficiary  certificate,"  and  Sec.  60  shows  that  total 
disability  relates  to  incapacity  for  the  performance  of  man- 
ual labor.  Here  the  loss  of  a  hand  above  the  wrist  is  made 
the  equivalent  of  total  disability.  Blind  Milton  might  be 
able  to  dictate  Paradise  Lost,  and  yet  be  totally  disabled 
under  the  above  language.  A  lawyer  with  a  wooden  leg, 
practicing  his  profession  for  ten  thousand  dollars  a  year, 
would  be  totally  disabled,  and  so  would  a  physician  with  a 
cork  hand,  dealing  out  pills  and  tablets  for  a  like  stipend 
per  annum,  provided  these  gentlemen  were  engineers  when 
hurt,  and  beneficiary  members  of  one  of  appellant's  subor- 
dinate lodges. 

The  proper  papers  were  forwarded  by  the  subordinate 
lodge  to  Eugene  V.  Deb^,  appellant's  grand  secretary  and 
treasurer,  at  Terre  Haute,  Indiana.  Sec.  59  of  the  consti- 
tution provides  that  the  papers  shall  be  forwarded  to  the 
"  grand  secretary  and  treasurer,  who  shall,  thereupon,  if  the 
claim  be  valid,  adjust  the  same  in  its  regular  order."     Sec. 
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60,  which  seems  to  be  the  section  applicable  to  the  present 
case,  provides  that "  all  claims  arising  under  the  provisions  of 
this  section  shall  be  referred  to  the  grand  lodge  oflScers,  who 
shall  make  a  personal  investigation  thereof,  employing  such 
physicians  as  in  their  judgment  may  be  necessary  to  deter- 
mine the  validity  of  the  same."  Sec.  63,  which  seems  to 
apply  to  all  cases,  provides  that  the  grand  secretary  and 
treasurer  shall  adjust  the  claim  upon  receiving  oflBcial  notice 
thereof,  and  draw  an  order,  and  have  a  draft  issued  and 
forwarded  to  the  secretary  of  the  subordinate  lodge. 

There  can  be  no  doubt,  under  the  constitution  and  the 
evidence,  that  appellee's  claim  was  properly  presented  to 
Mr.  Debs,  and  that  he,  as  grand  secretary  and  treasurer, 
had  full  power,  with  the  aid  of  physicians,  to  investigate 
the  claim,  and  to  promise  to  pay  it  if  he  found  it  to  be  valid, 
and  to  bind  appellant  by  his  action. 

The  constitution,  as  far  as  the  same  is  in  evidence,  makes 
no  provision  for  a  re-investigation  of  the  claim,  or  for  an 
appeal  or  reference  of  the  question  to  the  grand  convention, 
or  grand  lodge,  as  it  is  also  called.  Sec.  2  does  provide  that 
the  ''  grand  lodge  may  hear  and  determine  all  matters  of 
controversy  that  may  be  brought  before  it  by  apj>eal,  or 
otherwise."  There  is  nothing  to  show  what  these  matters 
of  controversy  are,  or  what  questions  may  be  taken  to  the 
grand  lodge  by  appeal,  or  how  appeals  may  be  taken  or  per- 
ifected.  As  far  as  we  are  informed,  the  action  of  Mr.  Debs 
upon  the  claim  is  final. 

On  receiving  the  claim  Mr.  Debs  caused  appellee  to  be 
notified  that  if  he  wished  to  have  the  matter  disposed  of  at 
an  early  day,  he  must  appear  at  Terre  Haute  for  examina- 
tion. Appellee  complied  with  this  request,  and  submitted 
his  naked  arm  to  the  scrutiny  and  examination  of  two  phy- 
sicians and  surgeons  selected  by  Mr.  Debs  and  the  grand 
master.  The  examination  lasted  for  about  one  hoxir.  Ap- 
])ellee  told  the  physicians  that  his  arm  had  been  broken 
when  he  was  a  boy,  and  they  told  him  if  he  would  furnish 
them  with  et>  favorable  aflidavit  by  the  physician  who  exam- 
ined him  for  admission  to  the  brotherhood,  they  would  rec- 
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ommend  the  allowance  of  the  claim.  The  affidavit  was  pro- 
cured and  forwarded,  and  showed  that,  when  appellee  was 
so  examined,  on  May  13,  1886,  there  was  "  no  defect  in  his 
right  arm."  Afterward  the  following  letter,  dated  at 
Terre  Haute,  March  4,  1892,  and  addressed  to  appellee,  was 
received  by  the  latter : 

"  Dear  Sir  and  Brother :  Tour  favor  of  the  3d  inst.  has 
been  received,  and  in  reply  I  beg  to  say  that  the  physicians 
'  have  recommended  the  allowance  of  your  claim  and  that  the 
same  will  be  issued  and  paid  in  its  regular  order."  This  let- 
ter was  signed  by  Mr.  Debs,  and  was  headed  "  Grand  Lodge 
Brotherhood  Locomotive  Firemen."  Afterward,  appellee, 
on  the  strength  of  this  promise,  mortgaged  his  home. 

From  those  facts  the  jury  were  justified  in  finding  that  a 
settlement  and  adjustment  of  appellee's  claim  had  been 
made,  whereby  appellaiit,  through  its  proper  officer,  had 
promised  to  pay  to  appellee  the  amount  of  his  certificate. 

This  promise  dispenses  with  further  consideration  of  the 
question,  whether  or  not  appellee  was  totally  incapacitated 
for  the  performance  of  manual  labor.  Conceding  that  this 
was  a  serious  question,  or  even  that  the  evidence  is  against 
him  on  that  point,  the  settlement  would  be  binding  upon 
appellant,  unless  it  was  procured  by  fraud,  or  was  superseded 
by  the  submission  of  the  question  to  the  grand  convention 
with  the  concurrence  of  appellee.  Farmers  &  Merchants 
Insurance  Co.  v.  Chesnut  et  al.,  50  111.  HI;  American  In- 
surance Co.  of  Chicago  v.  Crawford,  89  Id.  62;  Home  Insur- 
ance and  Banking  Co.  of  Texas  v.  Myer,  93  Id.  271;  Mil- 
ler's National  Insurance  Co.  v.  Kinneard,  136  Id.  199.  And 
in  this  view  of  the  case  a  recovery  may  be  had  under  the 
common  count  upon  an  account  stated.  Illinois  Mutual  Fire 
Insurance  Co.  v.  Archdeacon  et  al.,  82  111.  236. 

But  it  is  argued  by  counsel  for  appellant  that  this  settle- 
ment was  brought  about  by  fraud  on  the  part  of  appellee, 
and  that,  if  Mr.  Debs  had  known  all  of  the  facts,  he  would 
not  have  allowed  this  fraudulent  claim. 

Certain  uncontradicted  facts  are  worthy  of  mention  in 
this  connection.    Appellee  went  to  Terre  Haute  for  exam- 
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ination,  and  was  there  examined  by  two  competent  physi- 
cians, selected  for  that  purpose  by  appellant's  grand  officers. 
Even  if  the  physicians  were  unskilled,  appellee  did  not 
choose  them  and  appellant  can  not  take  advantage  of  the 
fact.  The  officer  charged  with  the  duty  of  passing  upon  the 
claim,  and  who  should  understand  the  meaning  of  total  dis- 
ability as  used  by  the  brotherhood,  received  the  report  of 
the  physicians  and  pronounced  appellee's  injury  a  total  dis- 
ability. Now,  it  is  not  said  that  appellee  conducted  himself, 
while  under  the  eyes  of  the  physicians,  so  as  to  deceive  them, 
or  that  he  misstated  facts  to  them,  but  that,  before  present- 
ing his  claim,  he  had  applied  in  writing  to  a  certain  corpo- 
ration for  a  position,  and  had  stated  in  his  application  that 
he  was  sound  in  body  and  limb.  After  appellee's  claim  had 
been  allowed,  a  protest,  setting  up  this  fact,  was  filed  with 
Mr.  Debs  by  Industrial  Lodge  No.  21  of  St.  Louis,  and  was 
regarded  by  him  as  sufficient  authority  for  reopening  the 
investigation.  Upon  this  second  investigation  the  claim  was 
disallowed  and  was  referred  to  the  grand  convention,  where 
the  disallowance  of  the  claim  was  finally  affirmed. 

Appellee  admits  that  he  stated  in  the  said  application  that 
he  was  sound,  but  affirms  that  this  was  not  true,  and  excuses 
the  untruth  by  saying  that  he  needed  work,  and  that  many 
men,  in  applying  for  work,  misrepresent  the  facts  in  order  to 
secure  positions. 

The  question  of  the  punishment  of  appellee  for  lying,  when 
not  under  oath,  will  be  referred  to  a  court  conversant  with 
all  the  facts,  and  more  competent  to  deal  with  the  offender 
than  an  earthly  tribunal.  An  earthly  court  must  act  accord- 
ing to  certain  rules  of  law  calculated  to  secure  approximate 
justice  where  finite  limitations  render  the  attainment  of 
exact  justice  in  all  cases  an  impossibility.  Suffice  it  to  say 
that  the  question  of  fraud  was  for  the  jury  to  settle;  that  it 
was  fairly  submitted  to  them,  and  that  the  verdict  in  favor 
of  appellee  on  that  point  is  justified  by  the  evidence,  and  is 
therefore  a  finality. 

But  it  is  argued  that  the  case  was  submitted  to  the  grand 
convention  by  appellee  on  appeal,  and  that  he  is  bound  by 
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the  decision  of  that  body  to  whom  he  voluntarily  intrusted 
his  case. 

Appellee  took  no  appeal.  There  is  no  method  of  taking 
appeals  provided,  and  it  is  not  easy  to  see  how  the  grand 
secretary  and  treasurer,  without  authority  of  the  constitu- 
tion, could  appeal  from  his  own  decision.  If  the  constitu- 
tion contains  such  authority,  that  portion  of  it  is  not  in  the 
record.  Appellee  denies  that  he  submitted  the  question  to 
the  grand  convention.  There  was  a  conflict  of  the  evi- 
dence upon  this  point,  and  the  question  was  submitted  to 
the  jury  by  appellant's  second  instruction,  which  conditioned 
the  validity  of  the  grand  convention's  action  upon  the  fact 
that  the  '*  plaintiff  appeared  before  a  committee  appointed 
by  said  convention  to  investigate  contested  claims  and  stifh 
mitted  his  cluim  to  said  cornmittee,^^  Under  this  instruction, 
if  appellee  did  not  submit  his  claim  to  the  committee,  ap- 
pellant is  bound  by  the  allowance  of  the  claim  by  the  grand 
secretary  and  treasurer.  Appellant  will  not  be  allowed  to 
say  here  th  it  its  instruction  is  not  the  law."  Under  the  evi- 
dence, the  jury  were  justified  in  finding  that  appellee  did 
not  submit  his  claim  to  this  committee  or  to  the  grand  con- 
vention, and  this  finding  disposes  of  the  alleged  appeal  and 
leaves  the  allowance  of  the  claim  by  Mr.  Debs  in  full  force. 

But  one  instruction  was  given  for  appellee,  and  by  this 
the  jury  were  told  that  if  a  settlement  and  adjustment 
of  the  claim  was  fairly  and  honestly  made,  and  if  this 
was  coupled  with  a  promise  to  pay  the  amount,  such  set- 
tlement would  be  conclusive  on  the  parties  unless  the  set- 
tlement was  obtained  by  the  fraud  of  the  plaintiff.  We  see 
no  objection  to  this  instruction;  nor  has  any  objection  been 
urged  against  it  in  the  argument.  All  of  appellant's  in- 
structions were  given  without  modification,  and  these  went 
to  the  extreme  verge  of  the  law  in  appellant's  favor. 

It  is  said  that  certain  sections  of  appellant's  constitution 
admitted  in  evidence  were  irrelevant;  but  wherein  these  sec- 
tions were  irrelevant  appellant  does  not  undertake  to  show. 
We  think  that  there  was  no  prejudicial  error  in  these  rul- 
ings, or  in  that  other  ruling  complained  of  whereby  the 
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protest  from  Industrial  Lodge  was  not  admitted  in  evidence. 
It  was  shown  by  parol  and  was  not  disputed  that  the  pro- 
test was  made;  that  it  was  in  writing;  that  it  was  filed  with 
Mr  Debs;  that  it  was  before  the  grand  convention;  and 
that  it  alleged,  as  the  ground  of  the  protest,  that  appellee 
had  represented  himself  as  sound  in  boclj  and  mind  in  his 
application  for  work.  It  follows  that  appellant  was  not 
prejudiced  by  the  refusal  of  the  court  to  admit  the  protest 
in  evidence,  even  if  it  was  proper  evidence  in  the  case. 
The  judgment  is  affirmed. 


Millers'  National  Insurance  Company  v.  Jackson  County 

Milling  and  Elevator  Company. 

1.  Insurance —  Waiver  of  Proof  of  Loss, — ^An  insurance  company 
may  waive  imperfections  and  deficiencies  in  the  statement  and  proof  of 
loss  required  by  it,  and  all  objections  to  such  proof  of  loss  not  specific- 
ally pointed  out  will  be  considered  as  waived. 

2.  Samb — When  the  Iimured  is  Relieved  from  Furnishing  Proofs  of 
Loss.— It  an  insurance  company,  after  notice  of  loss,  refuses  to  pay,  and 
places  its  refusal  on  the  distinct  ground  of  some  non-liability,  other  than 
the  failure  to  furnish  sufiicient  proof  of  loss,  the  assured  is  relieved  from 
the  obligation  to  furnish  such  proof. 

8.  SAVE—Agreements  Whi<^  Do  Not  Affect  the  Question  of  Waiver.^ 
An  agreement  between  the  insured  and  an  adjuster  of  the  company,  in 
which  it  is  provided  that  he  shall  proceed  to  adjust  the  loss,  but  that  noth- 
ing which  he  had  said  or  done,  or  might  say  or  do,  should  be  held  to  be  a 
waiver  of  any  of  the  terms  or  conditions  of  policy,  does  not  affect  the 
question  of  the  waiver  of  proofs  of  loss,  for  the  reason  that  the  agree- 
ment simply  provides  against  a  waiver  arising  from  the  words  or  acts  of 
the  adjuster. 

4.  Same— Application  for— May  be  Contradicted  by  Parol.— -It  an 
applicant  for  insurance  did  not  make  the  representations  written  in  the 
api)lication  by  the  agent  of  the  company,  the  falsity  of  such  written 
statement  may  be  shown  by  parol. 

5.  TfLAcmcE—Asserting  Different  Theories  in  the  Appellate  Court.— A 
party  litigant  can  not  make  up  the  issues  in  a  case,  permit  evidence 
to  be  introducixl  responsive  to  such  issues,  and  ask  instructions  upon  a 
certain  tlux^ry,  and  then  assert  for  the  first  time  in  the  AppeUate  Court 
that  such  theory  is  erroneous. 

6.  S^Jd^Shifiitig  Position  in  the  AppeUate  Court— Wheste  a  party 
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objects  to  the  introduction  of  evidence  on  cross-examination  on  the  e:^- 
press  ground  that  it  is  incompetent,  he  will  not  be  permitted  in  the 
Appellate  Court  to  shift  his  position  and  say  that  the  evidence  was  not 
proper  as  cross-examination. 

7.  Res  Gbstjb — Applications  for  Insurance, — ^What  takes  place  at 
the  time  of  making  an  application  for  the  insurance  in  litigation,  is 
proper  evidence  as  a  part  of  the  history  of  the  transaction. 

Assumpsit,  on  a  policy  of  insurance.  Appeal  from  the  Circuit 
Court  of  Jackson  County;  the  Hon.  Alonzo  K.  Viceebs,  Judge,  pre- 
siding. Heard  in  this  court  at  the  February  term,  1895.  Affirmed. 
Opinion  filed  August  31, 1895. 

Myron  H.  Beach  and  John  M.  Hekbebt,  attorneys  for 
appellant. 

Hill  &  Martin  and  R.  J.  Stephens,  attorneys  for  appel- 
lee, contended  that  if  an  insurance  company;  after  notice  of 
a  loss,  refuses  to  pay,  and  places  refusal  on  a  distinct  ground 
of  non-liability,  other  than  preliminary  proofs,  the  assured 
is  relieved  from  furnishing  such  proofs.  Home  Ins.  Co.  v. 
Bethel,  42  111.  App.  480;  142  111.  637;  Peoria  M.  &  F.  Co.  v. 
Whitehill,  25  111.  466;  Williamsburg  City  Fire  Ins.  Co.  v. 
Gary,  83  111.  453;  German  Fire  Ins.  Co.  v.  Gueck,  130  111. 
345;  Phoenix  Ins.  Co.  v.  Tucker,  92  111.  64;  Lycoming  Fire 
Ins.  Co.  V.  Densmore,  75  111.  15. 

The  courts  of  this  State  have  uniformly  held,  that  if  the 
applicant  did  not  make  the  representations  that  the  agent 
of  the  insurer  wrote  in  the  application,  the  falsity  of  such 
written  statements  may  always  be  shown  by  parol  evidence. 
Hartford  Ins.  Co.  v.  Gray,  80  111.  28;  Union  Ins.  Co.  v. 
Ohipp,  93  111.  96;  German  Ins.  Co.  v.  Miller,  29  111.  App. 
633. 

Mr.  Pbesiding  Justice  Soofield  delivered  the  opinion  of 
THE  Court. 

1.  In  the  first  division  of  appellant's  brief  it  is  argued 
that  there  can  be  no  recovery  because  proper  proof  of  loss 
was  not  furnished  appellant  within  sixty  days  after  the  de- 
struction of  appellee's  property  by  fire.    Authorities  are 
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cited  to  show  that  the  furnishing  of  such  preliminary  pFoof 
within  the  specified  time  is  a  condition  precedent  to  a  recov- 
ery under  the  policy.  This  well  settle  principle  will  not 
be  denied  by  any  one  conversant  with  insurance  law.  There 
are  certain  qualifications  of  the  rule,  however,  which  pre- 
vent the  application  of  it  to  this  case. 

The  fire  occurred  on  March  16, 1894,  and  appellee,  by  its 
manager,  B.  E.  Neal,  notified  appellant  of  the  loss  immedi 
ately  thereafter.  During  the  following  week  William  B. 
French  was  sent  to  Murphysboro,  where  the  mill  had  been 
located,  to  adjust  the  loss  under  the  policy  sued  on  in  this 
case,  and  under  policies  of  two  other  insurance  companies. 
As  soon  as  he  learned  that  a  watchman  had  not  been  kept 
on  the  premises  at  night,  he  denied  the  liability  of  appellant 
and  refused  to  proceed  further  until  an  agreement  on  the 
question  of  waiver  had  been  executed  by  the  proper  officer 
of  appellee.  In  this  agreement  Mr.  French  calls  himself  the 
adjuster  of  the  insurance  company.  The  agreement  pro- 
vides that  he  shall  proceed  to  adjust  the  loss,  but  that  noth- 
ing  which  he  ha*  said  or  done,  or  may  sav  or  do,  shall  be 
held  to  be  a  waiver  of  any  of  the  terms  or  conditions  of  the 
policies;  also  that  the  agreement  "shall  not  determine, 
waive  or  invalidate  any  other  right  or  rights  of  either  party" 
thereto. 

Mr.  French  spent  some  time  in  estimating  the  loss,  adjusted 
the  loss  under  one  of  the  policies  in  the  Millers'  Mutual 
Fire  Insurance  Company  of  Illinois,  and  returned  to  Chicago, 
reaching  there  on  the  23d  of  March,  whereupon,  as  he  swears, 
his  right  to  represent  appellant  as  agent  in  this  matter  ter- 
minated. 

The  testimony  of  Mr.  Neal,  which  is  uncontradicted  in  all 
important  points,  becomes  material  in  this  connection.  "We 
quote  from  appellant's  abstract  as  follows :  "  I*  made  out 
the  proofs  of  loss  and  sent  them  to  Mr.  French,  or  to  the 
company;  this  copy  marked  Exhibit  D  is  a  copy  of  the 
statement;  I  swore  to  the  original  statement  before  R.  J. 
Stephens,  as  notary;  the  total  amount  of  loss  on  stock  as 
adjusted  by  Mr.  French  was  $4,438;  I  received  no  reply  by 
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mail  or  otherwise;  about  the  expiration  of  the  sixty  days 
after  the  fire,  I  called  on  the  company  and  met  Mr.  Barnum, 
its  secretary,  and  Mr.  Horton;  Mr.  Barnum  said  I  had  not 
sent  in  the  proofs  of  loss;  I  told  him  that  I  had;  he  said  I 
might  call  it  a  proof  of  loss,  but  it  was  not;  I  sent  the  orig- 
inal of  this  statement  within  a  few  days  after  receiving  a 
letter  from  Mr.  French,  I  think  on  April  2,  1894;  $28,000 
was  the  total  value  of  the  property  destroyed  by  the  fire, 
described  in  this  policy,  including  the  stock;  after  Mr.  Bar- 
num told  me  that  was  not  proof  of  loss,  I  showed  a  willing- 
ness to  made  out  proof  of  loss  and  asked  him  if  he  had  any 
blanks;  he  said  they  had  to  be  made  on  regular  blanks;  he 
said  that  he  would  help  me  make  it  out,  but  he  could  not  do 
it  under  the  law;  he  said  I  would  have  to  take  the  blanks 
and  make  it  out  and  put  down  every  item;  I  got  several  of 
them  and  then  I  went  to  Indianapolis,  and  there  I  got  prices 
of  all  the  machinery;  when  I  got  home  I  made  out  proof  of 
loss  and  forwarded  it  to  the  company;  I  forwarded  it  by  reg- 
istered mail,  and  this  card  marked  "  Exhibit  E  "  is  the  return 
card." 

On  March  26th,  French  wrote  to  Neal  as  follows :  "  Col. 
Barnum  is  not  at  home,  neither  will  he  be  here  for  some  time 
to  come;  whenever  he  returns  I  will  lay  before  him  your 
case  and  see  what  can  be  done  for  you;  in  the  meantime 
please  have  your  builder  make  an  estimate,  in  detail,  of  the 
buildings,  and  mail  it  to  me  as  you  promised  yot  would  do." 

The  jury  might  well  conclude  from  the  evidence  in  the 
record  that  Neal  had  the  right  at  this  time  to  consider 
French  as  appellant's  agent  in  the  adjustment  of  this  claim. 
French  swears  that  he  was  employed  by  appellant  to  go  to 
Murphysboro  and  adjust  the  loss  under  this  policy,  and  that 
he  generally  adjusted  appellant's  losses,  though  he  was  not 
its  regular  salaried  adjuster.  This  is  not  very  material, 
however,  for  it  appears  from  Neal's  testimony  above  quoted 
that  the  first  proof  of  loss  reached  appellant  either  directly, 
or  through  French,  within  sixty  daj^s  after  the  loss,  and  that, 
in  a  conversation  between  Neal  and  appellant's  secretary, 
just  after  the  sixty  days  had  expired,  the  latter  spoke  of  the 
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proof  of  loss,  and  waived  any  question  a:s  to  the  time  within 
which  a  corrected  proof  of  loss  could  be  furnished  by  tell- 
ing appellee  how  to  make  out  the  corrected  proof.  More- 
over, no  objection  that  the  first  proof  of  loss  was  insufficient 
was  made  within  the  sixty  days  allowed  for  furnishing  such 
proof.  The  second  proof  of  loss  was  sent  to  appellant  by 
registered  letter  on  May  18th,  and  appellant  received  and 
receipted  therefor. 

On  June  25, 1894,  appellant's  secretary  wrote  to  appellee 
a  letter  in  which  he  made  no  objection  to  the  proof  of  loss, 
or  to  the  time  within  which  the  same  had  been  furnished, 
but  in  which  he  based  his  refusal  to  pay  the  policy  on  the 
ground  that  no  watchman  had  been  kept  on  the  premises 
when  the  mill  was  not  in  operation.  The  statement  in  this 
letter  that  "  for  the  above  and  other  reasons  "  the  company 
denies  all  liability,  should  not  be  construed  to  include  any 
reasons  except  those  specified. 

Upon  the  trial  appellee  offered  in  evidence  a  copy  of  the 
first  proof  of  loss,  and  appellant  objected  on  the  ground 
that  the  cop)'^  was  not  the  best  evidence,  and  the  court  held 
that  the  copy  was  inadmissible  unless  it  was  shown  that 
appellant  had  been  notified  to  produce  the  original.  With 
the  foregoing  facts  in  mind,  a  brief  statement  of  the  law 
will  be  profitable. 

An  insurance  company  may  waive  imperfections  and  de- 
ficiencies in  the  statement  and  proof  of  loss  required  by  the 
company;  and  all  objections  not  specifically  pointed  out  will 
be  considered  as  waived.  Peoria  Marine  and  Fire  Insurance 
Company  v.  Lewis  et  al.,  18  111.  553;  Winnesheik  Insurance 
Co.  V.  Schueller,  60  Id.  465;  Pennell  v.  Lamar  Insurance 
Company  et  al.,  73  Id.  303;  Phoenix  Insurance  Company  v. 
Tucker,  92  Id.  64. 

If  an  insurance  company,  after  a  notice  of  loss,  refuses  to 
pay,  and  places  its  refusal  on  the  distinct  ground  of  non-lia- 
bility, other  than  the  failure  to  furnish  sufficient  proof  of 
loss,  the  assured  is  relieved  from  the  obligation  tO  furnish 
such  proof.  Peoria  Marine  and  Fire  Insurance  Company  v. 
Whitehill,  25  111.  466;  Lycoming  Fire  Insurance  Company 
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V.  Dunmore,  75  Id.  14;  German  Fire  Insurance  Company  v. 
Gueck  et  al.,  ItSO  Id.  345;  Home  Insurance  Company  of 
New  York  v.  Bethel  et  al.,  142  Id.  537. 

In  2  May  on  Insurance,  Sec.  472,  it  is  said :  "  In  Hincken  v. 
•Mutual  Benefit  Life  Insurance  Company  (50  N.  T.  657),  a 
question  arose  as  to  the  amount  of  evidence  necessary  to 
sustain  a  verdict  in  favor  of  the  insured  upon  the  allegation 
of  having  furnished  the  required  preliminary  proof.  And 
it  was  held  that  when  at  the  trial  a  witness  testified  that  he 
had  delivered  the  preliminary  proofs  within  the  required 
time,  but  nothing  further  appears  as  to  what  they  were,  ex- 
cept that  they  then  were  in  possession  of  the  insurers,  and 
that  no  objection  had  been  made  known,  this  was  evidence 
that  the  preliminary  proofs  were  in  accordance  with  the 
requirements  of  the  policy,  and  sufficient  to  sustain  the 
verdict." 

When  the  law,  as  thus  laid  down,  is  applied  to  the  facts  of 
this  case,  it  clearly  appears  that  any  defect  or  insufficiency 
of  the  first  proof  of  loss  was  waived  by  appellant,  by  not 
presenting  specific  objections  thereto  within  the  time  al- 
lowed for  furnishing  proof;  that  the  obligation  to  furnish 
proof  was  wholly  done  away  with  when  appellant  placed  its 
refusal  to  pay,  solely  on  the  ground  of  its  non-liability  in  any 
event  because  of  the  failure  to  keep  a  watchman  in  the 
building;  also  that  parol  testimony,  showing  that  proof  of 
loss  was  forwarded,  was  sufficient  under  the  circumstances 
of  this  case  without  the  production  of  the  original  statement 
which  was  in  the  custody  of  the  insurer. 

The  agreement  relating  to  waiver  does  not  aflfect  this  case 
for  the  reason  that  this  agreement  simply  provides  against 
a  waiver  arising  from  the  words  or  acts  of  French  in  deter- 
mining the  loss,  or  from  the  fact  that  such  an  agreement  has 
been  made,  and  these  may  be  disregarded  and  the  waiver 
yet  stand  as  a  fact  established  by  sufficient  evidence. 

2.     The  second,  third  and  sixth  points  presented  in  ap- 
pellant's argument  relate  to  the  same  matter,  and  may  be 
considered  together. 
•  In  the  application  for  insurance,  which  is  made  a  part  of 
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the  policy  by  express  agreement,  the  word  "  Yes  "  appears 
as  an  answer  to  the  question,  "  Do  you  agree  to  keep  a 
watchman  on  the  premises  at  all  times  when  (the  mill  is) 
not  in  operation  ? "  It  is  an  undisputed  fact  that  the  mill 
was  burned  at  night,  when  it  was  not  in  operation,  and  that 
there  was  no  watchman  on  the  premises  that  night,  or  at 
any  other  time  when  the  mill  was  closed  for  the  night. 

The  court  permitted  appellee  to  show  that  the  answers  in 
the  application  were  written  by  the  insurance  agent  who 
was  acting  for  appellant  in  that  behalf;  that  appellee  signed 
the  application  without  reading  it;  that  appellee,  in  answer- 
ing the  question,  said  "  No,"  and  that  the  agent  wrote  "  Yes" 
instead  of  "  No." 

It  is  not  asserted  that  Dinsley,  the  insurance  agent,  was 
not  the  agent  of  appellant.  In  fact  Dinsley  swears  that  he 
was  "  in  the  employ  "  of  appellant  at  the  time,  and  went  to 
Murphysboro  to  solicit  insurance  on  the  new  mill.  But 
it  is  urged  that  parol  evidence  showing  that  appellant's 
agent  wrote  "  Yes,"  when  he  should  have  written  "No,"  is 
inadmissible,  in  view  of  the  well  settled  rule  of  law  that  a 
written  contract  can  not  be  varied  by  parol.  This  evidence 
was  admissible  under  the  issues  joined  on  the  rejoinder  to 
the  third  replication  to  the  second  plea.  The  second  plea 
set  forth  the  application  for  insurance,  and  averred  that  ap- 
pellee had  violated  its  agreement  to  keep  a  watchman  on 
the  premises  when  the  mill  was  not  in  operation.  The  third 
replication  to  this  plea  alleged  that  appellee's  agent  solicited 
the  insurance  and  filled  out  the  application,  propounding  to 
appellee's  manager  the  questions  and  writing  down  his, an- 
swers; that  the  manager  said  "  No,"  in  answering  the  ques- 
tion with  reference  to  keeping  a  watchman  at  the  mill,  and 
that  appellant's  agent  fraudulently  wrote  "Yes,"  as  the 
answer  to  this  question.  Appellant  waived  its  demurrer  to 
this  question  by  rejoining  and  traversing  the  allegations  of 
the  replication.  It  thus  appears  that  the  evidence  now  ob- 
jected to  was  responsive  to  the  issues  and  properly  admitted. 
A  careful  examination  of  appellant's  abstract  shows  that  no 
objection  was  interposed  to  this  evidence  and  that  no  in- 
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struction  was  asked  by  appellant  taking  the  view  of  thie  law 
now  contended  for.  Appellant  can  not  make  up  the  issues, 
pennit  evidence  to  be  introduced,  and  ask  instructions  on 
one  theory,  and  then  assert  here,  for  the  first  time,  that  this 
theory  is  erroneous. 

Moreover,  the  law  is  that  if  the  applicant  did  not  make 
the  representation  written  in  the  application  by  the  agent 
of  the  insurer,  the  falsity  of  such  written  statement  may  be 
shown  by  parol.  Among  the  cases  directly  or  indirectly> 
sustaining  this  proposition  are  the  following :  Andes  Insur- 
ance Company  v.  Fish,  71  111.  620;  Hartford  Life  and  Annuity 
Insurance  Company  v.  Gray  et  aL,  80  Id.  28,  and  91  Id.  159; 
Union  Insurance  Company  v.  Chipp,  93  Id.  96;  Germania 
Fire  Insurance  Company  v.  McKee,  94  Id.  494;  Massachu- 
setts Mutual  Life  Insurance  Company  v.  Eobinson,  98  Id. 
324. 

3.  The  policy  sued  on  in  this  case  covered  three  classes 
of  property:  $3,500  on  the  mill  building,  $2,500  on  the 
mill  machinery,  and  $1,500  on  the  stock.  There  was  in- 
surance in  two  other  companies  to  an  aggregate  amount  of 
$10,000.  The  total  value  of  the  property  destroyed  was 
$28,000.  The  verdict  was  for  $7,328.48.  Now  it  is  said  by 
appellant  that,  for  aught  appearing  to  the  contrary,  thie 
whole  loss  may  have  been  on  the  building,  in  which  case  no 
more  than  $3,500  could  be  recovered,  or  on  the  building 
and  machinery,  in  which  case  no  more  than  $6,000  could  be 
recovered;  or  if  the  stock  was  damaged  at  all,  the  damage 
may  have  been  slight,  or  there  may  have  been  salvage  upon 
one  or  all  of  the  items  suflBcient  to  reduce  the  loss  below 
the  amount  of  the  verdict. 

The  evidence  shows  that  "  $28,000  was  the  total  value  of 
the  property  destroyed  lyfire  described  in  this  policy,  in- 
cluding the  stock; "  that  '*  the  property  described  in  this 
policy  was  humed  the  15th  of  March,"  and  that  French  and 
Neal  "  went  out  and  looked  at  the  ruinSy^  when  French 
was  at  Murphysboro,  for  the  purpose  of  adjusting  the  loss. 
No  evidence  was  offered  to  show  that  the  loss  was  not  total; 
no  claim  of  that  kind  was  made  at  any  time  by  appellant, 
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either  by  letter  or  otherwise.  The  jury  were  justiiBed  in 
finding  that  the  property  described  in  the  policy  was  totally 
destroyed. 

The  farther  discussion  of  this  point  is  purely  a  matter  of 
figures. 

The  total  insurance  on  buildings,  machinery  and  stock  in 
the  three  companies  was  $17,500.  The  total  insurance  on 
stock  was  $5,000;  $2,500  of  the  policy  sued  on  was  on  the 
machinery.  Hence  the  total  insurance  on  the  building 
could  not  have  been  more  than  $10,000.  Eut  the  total  loss 
on  the  building  was  $28,000,  less  $12,000,  the  loss  on  ma- 
chinery and  less  the  further  sum  of  $4,438,  the  adjuster's 
estimate  of  the  loss  on  stock.  The  total  loss  on  the  build- 
ing being  more  than  the  total  amount  of  insurance  on  the 
building,  appellant  was  liable  for  $3,500,  the  whole  of  the 
insurance  on  the  building  under  this  policy. 

The  total  insurance  on  machinery  could  not  have  been 
more  than  $9,000,  which  is  ascertained  by  deducting  the 
total  insurance  on  stock  ($5,000),  and  that  part  of  the  policy 
in  suit  which  applies  to  the  building  ($3,500),  from  the 
total  insurance  of  $17,500.  The  total  loss  on  machinery, 
$12,000,  being  more  than  the  total  insurance  on  machinery, 
appellant  is  liable  in  this  suit  for  the  whole  of  that  item  in 
this  policy  which  applies  to  machinery. 

The  total  loss  on  stock  is  $4,438.  The  policy  sued  on 
provides  that  appellant  shall  not  be  liable  for  a  greater  pro- 
portion of  any  loss  than  the  amount  insured  by  the  policy 
shall  bear  to  the  whole  insurance  covering  the  property.  The 
ratio  of  1,500,  the  figures  representing  the  insurance  on 
stock  under  this  policy,  to  5,000,  the  figures  representing 
the  whole  insurance  on  stock,  are  30  to  100.  Thirty  per  cent 
of  $4,438  is  $1,331.40. 

Therefore  a  verdict  for  $7,331.40  (that  is  $3,500  plus  $2,500 
plus  $1,331.40)  would  have  been  justified  by  the  evidence; 
whereas  the  verdict  was  for  nearly  $3  less  than  that  amount. 

4.  It  is  alleged  that  the  court  erroneously  permitted 
counsel  for  appellee  to  cross-examine  the  witness,  Dinsley, 
concerning  matters  upon  which  he  had  not  been  questioned 
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in  the  direct  examination.  Every  objection  made  during 
the  cross-examination  of  this  witnesss  was  upon  the  express 
ground  of  incompetency,  irrelevancy  or  immateriality,  and 
appellant  will  not  be  permitted  to  shift  its  position  now  and 
say  that  the  questions  were  not  proper  as  cross-examination. 

It  is  also  said  that  the  court  erred  in  permitting  Dinsley 
to  be  examined  concerning  applications  made  by  appellee's 
manager  for  insurance  in  other  companies  than  the  appel- 
lant in  this  case.  The  only  objection  of  this  kind  apparent 
from  the  abstract  was  interposed  to  a  question  as  to 
whether  or  not  Dinsley  wrote  an  application  on  behalf  of 
appellee  to  the  Millers'  Mutual  Insurance  Company  of  Illi- 
nois. The  application  itself  was  afterward  admitted  in  evi- 
dence without  objection.  There  was  no  harmful  error  in 
this  ruling. 

Nor  did  the  court  err  in  permitting  Neal  to  testify  in 
rebuttal,  that  applications  for  insurance  in  the  Millers' 
Mutual  Insurance  Company  of  Illinois,  and  the  Millers' 
Mutual  Insurance  Company  of  Indiana,  were  written  by 
Dinsley  at  the  same  time  when  the  application  pertaining 
to  the  policy  sued  on  was  written.  This  was  a  part  of  the 
history  of  the  transaction,  and  the  jury  had  the  right  to 
know  what  took  place  at  the  time  when  the  application 
directly  involved  in  this  suit  was  written  and  signed.  The 
argument  that  this  evidence  was  offered  for  the  purpose  of 
showing  to  the  jury  that  the  Millers'  Mutual  Insurance  Com- 
pany of  Illinois  had  paid  its  policies  to  appellee,  is  without 
foundation.  This  evidence  does  not  show  such  payment. 
The  fact  is  that  there  was  such  evidence,  but  that  the  same 
was  admitted  without  objection,  as  far  as  the  abstract, 
which  is  conclusive  on  appellant,  gives  any  information  on 
the  subject. 

No  objection  has  been  made  in  appellant's  argument  to 
the  rulings  of  the  court  in  the  charge  to  the  jury,  and 
for  this  reason  we  do  not  feel  called  upon  to  consider  the 
instructions. 

The  judgment  is  affirmed. 


\ 
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Crown  Coal  and  Tow  Company  t.  Edward  I.  Thomas. 

1.  CoRPORATiONB— J2tg^t  of  Stockholders  to  Examine  Booka.-'-A  stock- 
holder in  a  corporation  may,  by  mandamus,  compel  such  corporation  to 
comply  with  the  law  which  guarantees  to  him  the  right  to  examine  its 
records  and  books  of  account,  and  that,  too,  not  in  another  jurisdiction, 
but  at  the  principal  office  of  such  corporation  in  this  State. 

2.  Mandamits— 7b  Compel  a  Corporation  to  Keep  its  Bookst  in  This 
State. — A  corporation  may  be  compelled  by  mandamus  to  keep  its  rec- 
ords and  books  of  account  at  its  principal  office  or  place  of  business  in 
this  State.   Keeping  them  in  another  jurisdiction  is  a  violation  of  law. 

3.  Same — Under  Our  Statute. — Under  our  statute  mandamus  will 
lie  in  all  cases  where  it  affords  a  proper  and  sufficient  remedy  for  the 
enforcement  of  a  legal  right  or  an  obvious  duty,  the  performance  of 
which  involves  the  exercise  of  no  discretion,  without  regard  to  whether 
there  may  be  some  other  adequate  remedy. 

Mandamns,  to  compel  a  corporation  to  keep  its  books  in  this  State. 
Appeal  from  the  Circuit  Court  of  St  Clair  County;  the  Hon.  Alonzo 
'S.  WiLDERMAN,  Judge,  presiding.  Heard  in  this  court  at  the  Fehruazy 
term,  1895.    Affirmed.    Opuiion  filed  August  81, 1895. 

6.  &  G.  A.  KoEBNEB,  attorneys  for  appellant. 
Edwabd  L  Thomas,  j>ro  se. 

Mandamus  is  the  proper  remedy  to  compel  a  corporation 
to  perform  a  statutory  duty.  O.  &  M.  Railway  Co.  v.  People, 
121  111.  490. 

"  Though  a  writ  of  mandamus  will  lie  at  the  instance  of 
a  private  individual  against  a  corporation  to  compel  the  per 
formance  of  a  duty  enjoined  by  its  charter,  the  allowance 
of  the  writ  in  such  cases  must  be  controlled  by  the  principle 
that  it  is  an  absence  of  an  adequate  legal  remedy  that  gives 
the  court  jurisdiction  to  proceed  by  mandamus."  Moses  on 
Mandamus,  176. 

The  latter  part  of  this  rule  is  changed  by  statute  of  1874, 
and  the  writ  is  now  a  writ  of  right  in  this  State.  O.  &  M. 
Ry.  Co.  V.  People,  121  111.  490;  People  v.  Tillage  of  Crotty, 
93  111.  180;  Lo  wen  thai  v.  U.  S.  ex  rel.,  91  U.  S.  536. 
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The  duty  to  keep  correct  books  of  account  at  its  principal 
oflBce,  is  a  duty  imposed  by  statute,  and  a  violation  of  it  has 
always  been  held  to  subject  the  corporation  to  a  mandamus. 
People  V.  State  Ins.  Co.,  19  Mich.  392;  People  v.  Walker, 
9  Mich.  328. 

Mr.  Pbesiding  Justice  Soofield  delivebed  the  opinion  of 
the  couet. 

Appellee,  who  is  one  of  appellant's  stockholders,  filed  a 
petition  for  a  writ  of  mandamus  against  appellant,  a  stock 
corporation  duly  incorporated  under  the  general  laws  of  this 
State  relating  to  corporations  for  pecuniary  profit,  to  enforce 
a  compliance  with  the  requirements  of  Sec.  13  of  Chap.  32, 
of  the  act  concerning  such  corporations  (1  Starr  &  Curtis 
Statutes,  p.  616),  which  section  is  as  follows:  "  It  shall  be 
the  duty  of  the  directors  or  trustees  of  every  stock  corpora- 
tion to  cause  to  be  kept  at  its  principal  office  or  place  of 
business  in  this  State,  correct  books  of  account  of  all  its  busi- 
ness, and  every 'stockholder  in  such  corporation  shall  have 
the  right  at  all  reasonable  times,  by  himself  or  by  his  attor- 
ney, to  examine  the  records  and  books  of  account  of  the 
corporation.'^ 

The  court  sustained  exceptions  to  the  answer  to  the  peti- 
tion and  granted  leave  to  appellant  to  amend  the  same. 
Afterward  appellant  refused  to  amend  its  answer,  and  judg- 
ment was  rendered  awarding  a  peremptory  writ  of  manda- 
mus against  it,  commanding;  in  the  language  of  said  section, 
a  compliance  with  the  statutory  requirements. 

Let  it  be  noted  that  the  answer,  after  admitting  that  ap- 
pellee is  a  shareholder,  makes  but  three  distinct  averments 
which  have  any  pertinency  to  the  questions  to  be  considered. 
The  first  is  an  unqualified  admission  that  the  books  of 
account  necessitated  by  the  commercial  business  of  the  com- 
pany are  kept  in  the  office  where  the  business  is  of  necessity 
transacted,  in  the  city  of  St.  Louis,  Missouri.  The  second  is 
a  plea  of  the  law  of  necessity  as  an  excuse  for  appellant's 
violation  of  the  statute.  The  third  is  a  denial  of  the  aver- 
ment of  the  petition  that  petitioner  was  refused  an  inspec- 
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lion  of  the  books  and  records,  coupled  with  an  aflBrmation 
that  appellant  is  ready  at  all  times  to  submit  the  same  to 
the  inspection  of  appellee,  or  of  any  other  stockholder,  at 
reasonable  hours  and  for  a  reasonable  time.  This  offer  is 
significantly  silent  as  to  the  place  of  such  inspection,  and 
must  be  taken  to  be  an  offer  to  submit  the  books  of  account 
for  examination  at  St.  Louis,  Missouri,  and  not  at  Belleville, 
in  this  State,  the  place  where  the  books  are  required  to  be 
kept  under  the  law. 

Thus,  it  clearly  appears  that  the  only  fact  averred  in  the 
petition  which  is  denied  by  the  answer,  is  the  alleged  refusal 
of  appellant  to  permit  an  inspection  of  its  books  or  records. 
If  the  other  facts  set  forth  in  the  petition  are  suflScient  to 
justify  the  judgment,  then  the  court  properly  awarded  a 
peremptory  writ  against  appellant  upon  its  refusal  to  amend 
the  answer. 

The  facts  thus  presented  to  this  court,  upon  which  a  con- 
struction of  this  statute  is  to  be  predicated,  are,  briefly,  that 
appellant  is  a  stock  corporation  of  this  State,  organized  as 
hereinbefore  stated,  and  having  its  principal  office  or  place 
of  business  at  the  city  of  Belleville,  in  this  State;  that  ap- 
pellant keeps  its  books  of  account  at  St.  Louis,  Missouri,  and 
does  not  cause  to  be  kept  correct  books  of  account  at  its 
principal  ofSce  or  place  of  business  in  this  State,  and  does 
not  produce,  or  offer  to  produce,  its  books  of  account  at  the 
latter  place  for  inspection  by  the  stockholders  at  any  time 
or  under  any  circumstances;  and  that  the  reason  for  this  non- 
compliance with  the  law  is  that  St.  Louis,  Missouri,  is  a 
great  commercial  center,  a  city  of  more  than  500,000  inhab- 
itants; that  all  of  the  principal  customers  of  appellant  have 
their  offices  and  places  of  business  in  St.  Louis,  and  that "  in 
order  to  do  the  business  intended  to  be  done  by  said  corpo- 
ration, it  is  absolutely  necessary  to  keep  books  of  its  daily 
and  monthly  commercial  transactions  in  its  said  office  in  the 
said  city  of  St.  Louis." 

Can  business  necessity  be  regarded  as  a  sufficient  excuse 
for  a  non-compliance  with  the  law  ?    Our  answer  is,  no. 

The  provisions  of  the  statute  are  clear  and  unambiguous. 
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There  is  no  call  here  for  a  construction  of  obscure  terms  and 
phrases.  The  statute  says  that  it  is  the  duty  of  the  direct- 
ors to  cause  a  certain  thing  to  be  done,  and  this  mandate  is 
not  qualified  by  any  exception  relating  to  cases  of  business 
necessity.  It  is  worthy  of  remark  that  the  statute  does  not 
require  the  original  books  of  account  to  be  kept  in  this 
State.  The  language  is  that  the  directors  or  trustees  shall 
**  cause  to  be  kept  at  its  principal  office  or  place  of  business 
in  this  State  correct  books  of  account  of  all  its  business," 
which  would  probably  authorize  the  keeping  of  copies  or 
duplicates  in  this  State,  in  lieu  of  the  original  books.  The 
fact  that  extra  expense  would  be  entailed  by  keeping  two 
sets  of  books  is  immaterial.  That  must  be  done,  or  the 
original  books  must  be  kept  here,  or  the  statute  must  be 
nullified;  and  we  are  of  the  opinion  that  the  law  should  be 
enforced  regardless  of  the  fact  that  it  may  necessitate  ad- 
ditional expense,  or  cause,  some  inconvenience  in  the  man- 
agement of  the  affairs  of  the  corporation. 

Appellant  seems  to  rely  upon  the  North  and  South  Eoll- 
ing  Stock  Company  v.  The  People,  147  111.  234,  as  an  author- 
ity in  its  favor.  That  case,  in  its  controlling  features,  is 
wholly  unlike  this.  That  was  a  proceeding  by  quo  warranto 
to  dissolve  the  corporation.  The  opinion  of  the  court  em- 
phasizes certain  facts,  as,  that  the  two  offices  of  the  com- 
pany were  on  opposite  sides  of  the  river,  one  at  St.  Louis, 
the  other  at  East  St.  Louis;  that,  whenever  the  books  had 
been  required  at  the  East  St.  Louis  office  by  any  stock- 
holder, or  other  person  entitled  to  see  and  examine  them, 
they  had  been  produced  at  that  office;  and  that  there  was 
nothing  to  show  the  slightest  indisposition  on  the  part  of 
the  corporation  to  have  its  books  at  East  St.  Louis  when 
needed  there  for  any  lawful  purpose.  The  court  say :  "  It 
is  true  that  keeping  its  books  for  most  of  the  time  in  St. 
Louis  may  not  be  a  strict  compliance  with  the  statute  in 
that  behalf,  but  it  does  not  appear  that  any  interest,  either 
public  or  private,  has  been,  or  is  likely  to  be  imperiled  or 
incommoded  thereby."  And  again,  "  It  would  seem  that 
the  primary  object  of  this  statutory  provision  is  to  protect 
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the  rights  of  the  stockholders,  and  the  evidence  is  positive 
that  whenever  a  stockholder  has  desired  to  examine  the 
books  at  that  place,  they  have  been  produced  there  for  his 
examination.  It  is  probable  that  the  statute  may  have  had 
other  objects  in  view  in  requiring  the  books  to  be  kept  at 
the  principal  offices  in  this  State,  as,  for  instance,  to  aid  the 
State  in  exercising  its  visitorial  power  over  the  corporation, 
or,  perhaps,  to  enable  creditors  of  the  several  stockholders 
to  ascertain  the  number  of  shares  of  stock  standing  in  the 
name  of  each,  so  as  to  levy  their  executions  or  attachments 
thereon,  but  there  is  no  reason  to  suppose  that  the  books 
would  not  have  been  instantly  produced  whenever  required 
for  either  of  those  purposes."  And  again,  "  It  is  not  every 
failure  to  comply  with  the  exact  letter  of  the  statute  which 
will  expose  a  corporation  to  the  loss  of  its  franchises.  In 
determining  whether  such  departure  from  the  provisions  of 
the  act  of  incorporation  has  occurred  as  will  work  a  forfeit- 
ure, the  same  general  principles  of  construction  are  applica- 
ble which  govern  valuable  grants  to  individuals  upon  condi- 
tions subsequent  or  precedent.  In  all  such  cases,  a  substan- 
tial performance  of  the  conditions,  according  to  the  intent 
of  the  charter,  is  all  that  is  required,  and  slight  departures 
are  overlooked." 

The  differences  between  the  two  cases  are  too  marked  for 
any  labored  argument  to  be  necessary  to  show  that,  while 
the  decision  of  the  Rolling  Stock  Company's  case  was  emi- 
nently just,  that  decision  has  no  controlling  application  to 
the  facts  of  the  case  at  bar.  It  would  be  a  very  serious 
thing  to  so  construe  a  law  as  to  take  away  the  franchise  of 
a  corporation  when  that  corporation  has  manifestly  sought 
to  comply  with  the  spirit  of  the  law.  It  would  be  a  very 
serious  thing  to  refuse  to  compel  a  corporation  to  obey  a 
statutory  requirement,  when  that  corporation  has  coolly 
ignored  both  the  letter  and  the  spirit  of  the  enactment. 

It  is  said  that  mandamus  is  an  extraordinary  remedy, 
available  only  in  exceptional  cases.  Such  was  the  common 
law;  but  under  our  statutes  mandamus  will  lie  in  all  cases 
where  it  affords  a  proper  and  sufficient  remedy  for  the  en- 
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f orcement  of  a  legal  right  or  an  obvious  duty,  thg  perform- 
ance of  which  involves  the  exercise  of  no  discretion,  with- 
out regard  to  whether  there  may  be  some  other  adequate 
remedy  or  not.  O.  &  M.  Ey.  Oo.  v.  The  People,  121  111.  483, 
and  cases  cited  in  the  opinion. 

It  is  also  argued  that  the  petitioner  must  show  some  per- 
sonal injury  to  himself  resulting  from  the  keeping  of  the 
books  of  account  at  St.  Louis,  Missouri,  before  he  will  be 
allowed  to  compel  appellant,  by  mandamus,  to  keep  the 
books  at' tha  principal  office  in  this  State.  High  on  Ex- 
traordinary Legal  Eemedies,  Sec.  307.  We  think  that  the 
allegations  of  the  petition  bring  appellee  within  the  mean- 
ing of  this  rule  of  law. 

The  petition  shows  that  the  petitioner,  who  owns  eight 
shares  of  appellant's  stock,  has  fruitlessly  applied  at  the 
office  of  the  company  at  Belleville  to  see  appellant's  books. 
This  statement  is  not  traversed  by  that  averment  of  the  an- 
swer which  says  that  the  defendant  has  never  refused  the 
petitioner  the  right  to  inspect  its  books  and  records.  This 
means  no  more  than  that  such  an  inspection  would  have 
been  permitted  at  St.  Louis,  Missouri. 

The  petition  further  shows  that  a  majority  of  the  board 
of  directors,  including  the  petitioner,  notiJSed  the  president 
to  place  the  books  of  the  company  in  the  office  at  Belleville, 
but  that  this  notice  was  ignored;  that  afterward  the  peti- 
tioner resigned  as  a  director,  and  a  few  days  after  his  resig- 
nation presented  a  written  demand  to  the  board  of  directors, 
at  a  meeting  at  the  office  at  Belleville,  requiring  the  board 
to  comply  with  the  said  law,  but  that  the  board  refused  to 
comply  with  the  said  demand. 

The  petition  also  contains  the  following  averments  bear- 
ing on  this  question :  "  Your  petitioner  further  shows  that 
although  he  has  made  frequent  endeavors  to  learn  the  finan- 
cial condition  of  the  company,  he  has  been  unable  to  do  so, 
and  does  not  know  its  condition. 

"  That  in  March,  1895,  said  president  and  board  of  di- 
rectors then  agreed  to  continue  in  the  management  of  the 
affairs  of  the  company  those  then  in  control,  and  that  in 
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May,  1893,  said  Chipley,  then  president,  and  said  Leathe,  then 
treasurer,  deposed  the  persons  then  having  control,  and 
without  authority  of  the  board  of  directors,  took  upon 
themselves  the  control  of  the  affairs  of  said  company,  and, 
as  your  petitioner  is  informed  and  believes,  have  lost  to  said 
com|>any  a  large  sum  of  money  by  reason  of  the  misman- 
agement of  its  affairs. 

"  Your  petitioner  further  shows  that  he  is  informed  and 
believes  that  said  Leathe  has  advanced  large  sums  of  money 
to  said  company,  and  that  he  claims  said  company  is  in- 
debted to  him  by  reason  of  such  advancement. 

"  That  your  petitioner  not  being  able  to  see  the  books  of 
account  and  records  can  not  learn  the  exact  state  of  said 
affairs,  and  that,  in  order  to  protect  his  interest  as  a  stock- 
holder, it  is  necessary  for  him  to  make  an  examination  of 
said  books,  so  that  such  sums,  so  wrongfully  lost  and  ad- 
vanced by  said  Leathe,  by  reason  of  his  assuming  control 
of  said  business  of  said  company,  contrary  to  the  will  of  the 
board  of  directors,  shall  not  be  refunded  by  said  company, 
and  that  your  petitioner,  as  a  stockholder,  may  have  such 
necessary  information  as  will  enable  him  to  protect  his  in- 
terests in  that  behalf." 

The  foregoing  facts,  averred  in  the  petition,  and  not  de- 
nied by  the  answer,  sufficiently  show  that  it  is  about  time 
for  the  petitioner  to  undertake  to  protect  himself  as  a  stock- 
holder, and  that,  in  order  to  the  accomplishment  of  this  end, 
he  may  rightfully  ask  for  a  writ  of  mandamus  to  compel 
appellant  to  comply  with  the  law,  which  guarantees  that 
every  stockholder  in  such  corporation  shall  have  the  right, 
at  all  reasonable  times,  by  himself  or  by  his  attorney,  to 
examine  the  records  and  books  of  account  of  the  corpora- 
tion, and  that,  too,  not  in  another  jurisdiction,  but  at  the 
company's  principal  office  or  place  of  business  in  this  State. 

Appellant's  last  point  is  that  the  writ  should  run  against 
the  person  having  actual  charge  of  the  books,  and  not 
against  the  corporation.  The  authorities  cited  in  support 
of  this  statement  relate  to  cases  in  which  the  actual  custo- 
dian of  the  books  has  refused  to  permit  another  to  examine 
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them,  and  not  to  cases  in  which  the  corporation  itself,  by 
its  directors,  is  refusing  to  keep  its  books  at  its  office  in  this 
State,  in  defiance  of  the  law. 

But  the  question  was  not  presented  in  any  manner  to  the 
trial  court.  If  appellant  was  not  the  proper  respondent, 
the  point  should  have  been  made  in  some  appropriate  man- 
ner in  the  court  below. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Thomas  P.  Burke  et  aL  y.  Joseph  T.  DonnoTan. 

1.  SER^^CE  BY  Publication— /8fwj^cfe?M5y  of  the  Affidavit,— An  affi- 
davit, as  preUminar J  to  publioation  in  cliancery,  which  shows  where  the 
defendant  resides,  is  sufficient.  It  is  a  compUance  with  the  statute  to 
state  tliat  a  defendant  resides  at  such  a  place,  as  at  St.  Louis,  Mo.,  etc. 

3.  SAME—MailiTig  Notices— Findings  of  the  Decree.— ^t  is  not  neces- 
sary that  the  decree  should  find  in  specific  terms  that  the  clerk  mailed  the 
notice  to  a  non-resident  defendant,  as  required  by  the  statute.  It  is 
sufficient  if  it  finds,  generally,  that  all  steps  required  by  law  to  notify  the 
defendants  have  been  taken.  The  mailing  of  the  notice  being  one  of 
these  steps,  is  necessarily  included  within  the  general  language  of  the 
decree. 

8.  Same— Defective  Decree  Aided  by  the  Record,— A  decree  which  is 
defective  in  showing  a  proper  publication  is  aided  and  rendered  sufficient 
by  the  clerk's  record  showing  that  the  proper  notice  was  actually 
mailed,  etc. 

4.  Same— Finding  of  the  Decree  t?iat  the  Affidavit  was  JFYi^d.— The 
publication  of  the  notice  is  no  more  indispensable  than  the  filing  of  an 
affidavit  of  non-residence,  which  is  the  first  step  in  the  process  of  bring- 
ing a  defendant  into  court  by  publication;  and  when  the  record  contains 
no  affidavit,  the  finding  of  the  decree  that  an  affidavit  as  required  by 
law  was  made  and  filed  wiU  uphold  the  jurisdiction  of  the  court,  even 
in  a  direct  proceeding  to  reverse  the  decree. 

5.  Same— Certificate  of  the  Publisher— Other  Evide7ice.—The  certifi- 
cate of  the  publisher  is  not  the  only  method  of  proving  the  publication. 
The  court  has  the  right  to  hear  other  competent  evidence  on  the  ques- 
tion, and  the  recitals  of  the  decree,  showing  that  the  publication  was 
duly  made,  when  not  contradicted  by  the  publisher's  certificate,  should 
be  taken  as  sufficient  to  sustain  the  jurisdiction  of  the  court  in  a  direct 
as  well  as  a  collateral  proceeding. 

6.  SoLiciTOR'8  Fees— /»  Foreclosure  SuitSf  $1,000,  Reasonable,-^ 
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When  the  amount  of  the  mortgage  debt  as  found  by  the  decree  was 
(42,000,  the  allowance  of  a  solicitor's  fee  of  |1,000  is  reasonable. 

Bill  in  Chancery,  to  foreclose  a  mortgage.  Appeal  from  the  Circuit 
Court  of  St.  Clair  County;  the  Hon.  Alonzo  S.  Wilderman,  Judge,  pre- 
sidingn  Heard  in  this  court  at  the  February  term,  1895.  Affirmed. 
Opinion  filed  August  81, 1895. 

Spencer, Van  Hoobbbeke  &  Fobd,  attorneys  for  appellants. 
Geo.  C.  Rebhan,  attorney  for  appellee. 

Mr.  Presiding  Justice  Scofield  delivered  the  opinion  of 
THE  Court. 

The  principal  reasons  urged  for  a  reversal  are  two :  first, 
that  the  court  did  not  have  jurisdiction  of  the  persons  of 
the  non-resident  defendants,  and  could  not  render  a  decree 
'pro  confesso  against  them ;  and  second,  that  neither  the 
provisions  of  the  mortgage  nor  the  allegations  of  the  bill 
were  sufficient  to  authorize  a  decree  for  solicitor's  fees. 

As  a  preliminary  suggestion,  it  is  stated  by  counsel  that 
the  affidavit  of .  non-residence  does  not  show  the  post  office 
address  of  the  defendants,  and  that  such  affidavit  is  fatally 
defective  for  that  reason.  But  the  affidavit  does  show 
where  the  defendants  reside  and  that  is  sufficient.  It  is  not 
necessary  to  state  the  street  and  number;  but  it  is  deemed  a 
compliance  with  the  statute  to  state  that  a  defendant  re- 
sides at  such  a  place,  as,  "  at  St.  Louis,  Missouri,"  or,  "  at 
San  Francisco,  California."  Hannas  v.  Hannas,  110  111.  53, 
and  Schaefer  v.  Kienzel  et  al.,  1 23  Id.  430. 

Thereupon  appellants  present  a  contradictory  argument, 
alleging  on  the  one  hand,  that  the  certificate  of  publication 
is  defective,  and  can  not  be  aided  by  the  findings  of  the  de- 
cree; and  on  the  other  hand,  that  although  the  clerk's  cer- 
tificate of  mailing  notices,  which  appears  in  the  record, 
shows  full  compliance  with  the  law,  the  mailing  of  the 
notices  can  not  be  regarded  as  established  without  a  specific 
finding  in  the  decree  to  that  effect. 

The  second  of  these  contradictory  propositions  is  easily 
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disposed  of.  While  the  decree  does  not  find  in  specific 
terms  that  the  clerk  mailed  notices  to  the  non-resident  de- 
fendants, as  required  by  lav^,  yet  it  does  find,  generally, 
that  all  steps  required  by  law  to  notify  the  defendants  have 
been  taken.  The  mailing  of  the  notices,  being  one  of  these 
steps,  is  necessarily  included  within  *the  general  language  of 
the  decree.  Moreover,  the  record  contains  the  clerk's  cer- 
tificate, which  shows  that  proper  notices  were  actually 
mailed.  Even  if  the  finding,  when  considered  alone,  is  too 
general — ^which  we  do  not  concede — the  finding,  when 
aided  and  explained  by  the  clerk's  certificate,  is  certainly 
sufficient. 

A  more  difficult  question  arises  with  reference  to  the 
publication  of  the  notice  in  the  newspaper.  Appellants 
argue  that  if  the  certificate  of  publication  appearing  in  the 
record  is  insufficient,  the  court  has  not  acquired  jurisdiction, 
even  though  there  may  be  a  specific  finding  in  the  decree  of 
such  facts  as  show  a  sufficient  publication,  and  the  certifi- 
cate is  not  contradictory  to  the  finding.  Several  cases  are 
cited  in  support  of  this  proposition. 

McDaniel  et  al.  v.  Oorrell  et  al.,  19  111.  226,  was  a  bill  in 
chancery  to  set  aside  a  will.  It  was  held  that  jurisdiction 
of  non-resident  defendants  could  not  be  acquired  under  the 
existing  law  without  the  issuance  and  return  of  a  summons, 
and  that  the  passage  of  an  act  by  the  legislature  dispensing 
with  this  formality  could  not  confer  jurisdiction  where  none 
existed  when  the  decree  was  rendered.  As  far  as  the  fact 
can  be  ascertained  from  the  opinion  no. summons  was  ever 
issued  in  this  cause. 

In  Thormeyer  et  al.  v.  Sisson,  83  111.  188,  the  clerk  failed 
to  mail  notices  to  the  non-resident  defendant,  and  it  was 
held  that  the  court  did  not  acquire  jurisdiction.  It  is  said 
by  the  Supreme  Court  that  the  mailing  of  the  notice  must 
affirmatively  appear  in  the  record.  At  the  close  of  the 
opinion,  the  court  say :  "  Nor  is  there  anything  in  the  re- 
citals of  the  record  of  the  judgment  that  shows  any  proof 
was  made  in  the  court  below  that  such  notice  was  addressed 
to  defendants  at  their  place  of  residence,  as  disclosed,  within 
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ten  days  after  the  first  publication,  or  at  any  other  time." 
Here  is  a  clear  intimation  that  such  recitals  in  the  judgment 
would  have  been  regarded  as  taking  the  place  of  the  missing 
certificate.  But  whether  this  was  intended  or  not  by  the 
use  of  the  language  just  quoted  is  immaterial  in  view  of  the 
fact  that  this  was  an  attachment  proceeding,  which  the  Su- 
preme Court  have  held  to  be  in  derogation  of  the  common 
law,  rendering  it  necessary  that  all  jurisdictional  facts  in 
such  cases  should  be  made  to  appear  affirmatively,  as  is 
required  of  courts  which  are  not  of  general  or  superior 
jurisdiction. 

In  Wallahan  et  al.  v.  IngersoU,  117  III.  123,  it  was  held  that 
where  the  certificate  of  publication  contradicts  the  finding 
of  a  judgment  that  notice  was  properly  given,  the  judgment 
will  fail  for  want  of  jurisdiction  in  the  court.  This  case  is 
not  an  authority  in  the  case  at  bar,  inasmuch  as  there  is  no 
contradiction  here  between  the  certificate  of  publication 
and  the  finding  of  the  decree. 

In  Schaefer  v.  Kienzel  et  al.,  supra^  the  publisher's  certifi- 
cate showed  that  the  first  publication  was  made  on  July 
25,  A.  D.  1^84:,  while  the  clerk's  certificate  showed  the  mail- 
ing of  the  copy  on  July  19, 1884;  "  within  ten  days  of  the 
publication  of  the  notice."  There  was  a  finding  in  the  de- 
cree that  the  copy  of  the  notice  was  sent  "  within  ten  days 
after  its  first  publication."  It  was  held  that  the  date  men- 
tioned in  the  clerk's  certificate  was  a  mistake,  and  that  the 
mailing  of  the  notice  according  to  law  suflSciently  appeared. 
This  case  is  not  an  authority  in  favor  of  appellant's  proposi- 
tion. 

Baldwin  et  al.  v.  Ferguson  et  al.,  35  111.  App.  393^  was  a 
suit  in  attachment,  and  what^  is  said  there  about  the  neces- 
sity of  all  jurisdictional  facts  appearing  afiirmatively  in  the 
record,  relates  to  proceedings  in  attachment,  and  does  not 
apply  to  the  Circuit  Courts  when  exercising  their  ordinary 
functions  as  courts  of  superior  jurisdiction. 

The  strongest  cases  in  favor  of  the  position  taken  by  ap- 
pellants are  Vairin  et  al.  v.  Edmonson  et  al.,  5  Gilm.  270, 
and  Eandall  v.  Songer,  16  111.  27.    The  first  of  these  cases 
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falls  within  the  rule  above  stated  as  applicable  in  attach- 
ment proceedings.  The  second  was  a  bill  in  chancery  to 
foreclose  a  mortgage.  It  was  held  that  it  was  not  enough 
for  the  decree  to  recite  that  the  defendants  had  been  served, 
but  that  the  summons  or  advertisement  should  appear  in  the 
record. 

This  decision  was  far-reaching  in  its  consequences  and 
calculated  to  do  an  immense  amount  of  mischief  if  allowed 
to  stand  unmodified.  The  summons  or  notice  of  publicjation 
might  easily  be  lost,  or  mislaid,  or  abstracted  from  the 
files;  and  if  the  findings  of  the  decree,  which  are  the  only 
safe  and  permanent  repository  of  the  jurisdictional  facts, 
could  not  be  taken  as  showing  jurisdiction,  the  rights  of  a 
complainant  under  a  decree  pro  eonfesso  would  be  as  un- 
stable as  the  sands  of  the  seashore.  Accordingly  the  law 
as  laid  down  in  these  two  cases  was  modified  soon  after- 
ward in  Reddick  et  al.  v.  State  Bank  of  Illinois,  27  111.  145, 
in  which  the  court  said : 

"  Upon  the  first  error  assigned,  this  court  has  decided  that 
a  complainant  is  not  entitled  to  a  decree^o  eonfesso  until  the 
defendant  has  been  served  with  process,  or  has  been  regu- 
larly notified  of  the  pendency  of  the  suit,  and  that  it  is  not 
enough  for  a  decree  to  recite  that  the  defendant  has  been* 
duly  served  with  process,  or  that  he  has  been  regularly 
notified  of  the  pendency  of  the  suit,  but  the  summons  or 
advertisement  should  appear  in  the  record,  so  that  this 
court  may  determine  whether  the  statute  has  been  complied 
with.  This  is  the  ruling  in  the  case  of  Randall  v.  Songer, 
16  HI.  27,  and  in  the  previous  case  of  Varian  v.  Edmonson, 
5  Gilm.  272,  which  we  think,  on  mature  consideration,  re- 
quires some  modification,  in  view  of  the  vast  interests  to 
be  affected  by  it.  It  does  not  seem  reasonable  to  require  a 
party  who  has  purchased  land  under  the  judgment  of  a 
court  of  competent  jurisdiction,  ho)ia  fide^  and  with  no  notice 
of  any  such  defects  as  the  absence  of  a  summons  or  a  notice, 
to  be  put  in  jeopardy  of  his  title,  or  be  required  to  take  the 
risk  of  the  loss  or  abstraction  of  a  loose  paper  from  the  files, 
when  the  decree,  or  judgment  of  the  court,  recit-es  the  fact 
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that  process  was  duly  served,  or  the  required  notice  duly- 
given.  These  are  facts  lying  at  the  very  threshold  of  the 
case,  and  on  which  the  court  is  required  to  be  informed  and 
to  pronounce,  just  as  much  as  upon  any  other  fact  which 
may  be  developed,  and  no  reason  can  be  perceived  why  the 
rights  of  parties,  depending  upon  those  facts,  should  not  be 
as  secure  as  upon  any  other  adjudicated  facts  in  the  cause, 
especially  after  the  lapse  of  many  years.  It  is  to  be  pre- 
sumed that  no  court  would  state  of  record  the  existence  of 
facts  which  had  no  existence,  or  pass  a  decree,  or  render  a 
judgment,  unless  proof  of  service  or  notice  was  actually  pro- 
duced. The  record  therefore  stating  such  fact,  and  nothing 
to  the  contrary  appearing,  it  should  be  received  as  evidence 
of  their  existence.  We  think  the  rule  which  has  obtained 
should  be  thus  modified,  and  this  disposes  of  the  first  error 
assigned." 

The  publication  of  notice  is  no  more  indispensable  than 
the  filing  of  an  affidavit  of  non-residence,  which  is  the  first 
step  in  the  process  of  bringing  a  defendant  into  court  by 
publication,  and  it  has  been  held  that  where  the  record  con- 
tains no  affidavit,  the  finding  of  the  decree  that  an  affidavit 
as  required  by  law 'was  made  and  filed,  would  uphold  the 
jurisdiction  of  the  court,  even  in  a  direct  proceeding  to  re- 
verse the  decree.  Millett  et  al.  v.  Pease  et  al.,  31  111.  377; 
Tompkins  et  al.  v.  Wiltberger,  56  Id.  385;  Connely  et  al.  v. 
Rue  et  al.,  148  Id.  207. 

The  certificate  of  the  publisher  is  not  the  only  method  of 
proving  the  publication.  The  court  has  a  right  to  hear 
other  competent  evidence  on  the  question,  and  the  recitals 
of  the  decree,  showing  that  a  publication  was  duly  made, 
when  not  contradicted  by  the  publisher's  certificate,  should 
be  taken  as  sufficient  to  sustain  the  jurisdiction  of  the  court 
in  a  direct  as  well  as  in  a^  collateral  proceeding. 

We  are  of  the  opinion  that  the  court  had  jurisdiction  of 
the  person  in  this  case  and  properly  rendered  a  decree  pro 
confeaso  against  appellants. 

The  objection  made  to  the  allowance  of  a  solicitor's  fee 
of  $1,000,  may  be  disposed  of  without  a  lengthy  discussion. 
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The  amount  of  the  mortgage  debt,  as  found  by  the  decree, 
was  more  than  $42,000,  and  the  uncontradicted  evidence 
shows  that  the  solicitor's  fee  allowed  was  reasonable. 

The  provisions  of  the  mortgage  relative  to  the  solicitor's 
fee  were  set  forth  in  the  bill,  and  the  prayer  was  substantially 
the  same  as  in  Dates  v.  Winstanley,  53  111.  App.  623,  re- 
cently decided  by  this  court.  We  are  satisfied  with  that 
decision,  which  is  a  sufficient  answer  to  the  claim  that  the 
allegations  and  prayer  of  the  bill  in  the  case  now  before  us  do 
not  authorize  a  decree  for  the  solicitor's  fee.  This  position 
is  strongly  fortified  by  the  Cheltenham  Improvement  Com- 
pany V.  Whitehead,  128  111.  279. 

The  provisions  of  the  mortgage  under  consideration  ren- 
der the  mortgagors  liable  for  "  whatever  moneys  the  said 
creditors  may  necessarily  and  reasonably  pay  or  become  lia- 
ble for,  on  account  of  the  services  of  any  attorney,  solicitor 
or  counsel "  in  a  suit  to  foreclose  the  mortgage.  The  lia- 
bility hereby  created  is  in  the  alternative.  It  is  not  neces- 
sary for  the  record  to  show  that  no  fees  were  paid  or  agreed 
upon  before  the  decree  was  rendered  in  order  to  justify  ac- 
tion under  the  clause,  "  or  become  liable  to  pay."  In  the 
absence  of  facts  in  the  record  showing  an  actual  payment  of 
less  than  $1,000,  or  an  agreement  to  pay  less  than  that 
amount  in  satisfaction  of  solicitor's  fees,  the  allowance  of  a 
reasonable  fee  under  the  second  alternative  can  not  be  re- 
garded as  unwarranted. 

There  is  no  error  in  the  record  and  the  decree  is  affirmed. 


Morton  E.  Runner^  Assignee^  v.  John  L.  White^  Amanda 

Berridge,  George  W.  Berri^ge^  Henry  B«  Eepley^ 

Isaac  N.  Harper ^  U«  8.  Loan  and  Trust 

Co.^  and  Zimri  Dwiggins. 

1.  Pabties— l^orccZ<>«ttrc  Sfui7«.— All  persons  having  an  interest  in  the 
premises  in  suit  derived  from  the  grantor  in  a  trust  deed,  are  proper 
parties  to  a  suit  in  foreclosure,  and  this  interest,  whether  an  equity  of 
redemption  or  the  right  of  occupancy,  should  be  foreclosed. 
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2.  FoBBCLOSURE  8xjn»—Who  are  not  Necessary  Parties.— Persons 
holding  title  to  the  pfremises  in  suit,  adverse  and  independent,  and  not 
derived  in  any  manner  from  or  through  the  grantor  in  a  trust  deed,  are 
not  proper  parties  to  a  suit  to  foreclose  the  trust  deed. 

8.  Equity  JuBiSDicnoN— -4£JuerK  Titles  in  Suits  for  Foredoswre^—K 
court  of  equity  will  not  assume  to  determine  the  validity  of  an  adverse 
and  independent  title  in  a  suit  for  the  foreclosure  of  a  trust  deed,  neither 
will  it  assume  the  existence  of  such  a  title  without  some  competent  evi- 
dence tending  to  show  the  fact. 

4.  Adversb  Titles— Jn  Foredosure  Suits. — ^Where  a  party  defendant 
in  a  foreclosure  suit  claims  title  to  the  premises  adversely  to  the  com- 
plainant, the  burden  of  proof  is  upon  him  to  establish  the  fact  that  his 
claim  is  under  an  adverse  title,  and  when  this  is  made  to  appear,  the 
court  will,  as  to  such  defendant,  proceed  no  further.  Such  controversies 
are  to  be  settled  in  courts  of  law. 


Tmst  Peed  Foreelosnre.— Appeal  from  the  Circuit  Court  of  Effing- 
ham County;  the  Hon.  Silas  Z.  Landes,  Judge,  presiding.  Heard  in 
this  court  at  the  February  term,  1895.  Reversed  and  remanded.  Opin- 
ion filed  August  81, 1895. 

Wood  Bbothers,  attorneys  for  appellant,  contended  that 
persons  legally  or  equitably  interested  in  the  mortgaged 
premises  are  necessary  parties  to  a  suit  of  foreclosure. 
Citizens^  National  Bank  v.  Dayton,  116  111.  257;  Patton  v. 
Smith,  113  111.  499. 

A  foreclosure  of  mortgaged  lands,  being  a  proceeding  in 
rem  against  the  mortgaged  property,  the  joining  of  all  per- 
sons in  the  actual  occupancy  of  the  mortgaged  lands  for  the 
adjudication  of  their  rights,  however  slender  their  title,  has 
always  been  held  necessary  to  a  proper  decree.  A  tenant 
in  possession  under  the  mortgagor  is  held  by  our  court  to 
be  a  necessary  party  defendant  in  a  proceeding  of  this  kind. 
Richardson  v.  Hadsall,  106  111.  476. 

It  has  also  been  held  that  all  persons  who  have  acquired 
any  interest  in  the  title  of  the  mortgaged  land  from  the 
mortgagor,  or  through  him  subsequent  to  the  lien  of  the 
mortgage,  by  whatever  mode  such  title  may  be  acquired, 
by  devise  or  purchase,  are  necessary  parties,  and  if  not 
joined,  their  rights  are  in  no  way  affected  by  the  decree 
rendered.  Ohling  v.  Luitjens,  32  111.  23;  Dunlap  v.  Wilson, 
32  111.  517;  Cutter  v.  Jones,  52  111.  84;  Erickson  v.  Rafferty, 
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79  III.  209;  Scates  v.  King,  110  III.  456;  Bobbins  v.  Arnold, 
11  111.  App.  434. 

In  the  case  of  Whitmore  v.  Shiell  et  al.,  14  111.  App.  414, 
the  court  say :  "  It  is  a  general  rule  that  adverse  claimants 
can  not  be  made  parties  to  a  foreclosure  suit,  for  the  purpose 
of  litigating  their  titles.  *  *  *  The  owner  of  a  tax  title, 
unless  he  has  acquired  some  interest  in  the  equity  of  redemp- 
tion, is  not  a  proper  party  to  a  foreclosure  suit  for  the  pur- 
pose of  testing  the  validity  of  his  title." 

In  an  action  of  ejectment,  where  the  plaintiff's  claim  is 
from  a  common  source  with  that  of  the  defendant,  and  the 
defendant  denies,  under  oath,  such  claim,  and  sets  up  a  dif- 
ferent claim,  the  court  permits  the  plaintiff  to  show,  by  proof, 
what  title  the  defendant  holds  under.  Smith  r.  Laatsch,  114 
111.  271. 

The  best  evidence  of  a  party's  claim  to  the  interest  in  real 
estate  of  which  he  is  in  possession,  is  the  conveyance  in  vir- 
tue of  which  he  enters.  Hardesty  v.  Glenn,  32  IlL  62; 
White  v.  White,  105  III.  313. 

"  The  purchaser  of  an  equity  of  redemption  of  mortgaged 
premises,  having  gone  into  possession  under  said  purchase, 
is  estopped  upon  foreclosure  of  the  mortgage,  from  claiin- 
ing  adverse  title  in  himself;  a  fortiori  from  setting  up 
adverse  title  in  a  stranger."  Wanzer  v.  Blanchard  et  al.,  3 
Mich.  11. 

Henry  B.  Kepley,  attorney  for  appellees  Isaac  IT.  Harper 
and  Henry  B.  Kepley,  contended  that  on  a  bill  in  equity  to 
foreclose  a  mortgage,  an  independent,  adverse  title,  based 
upon  a  tax  deed  for  the  land,  can  not  be  litigated,  but  must 
be  relegated  to  a  court  of  law,  where  the  legal  rights  of  the 
parties  can  be  investigated  and  adjudicated,  and  that  one 
claiming  under  such  a  title  is  not  a  proper  party  to  the  bill, 
and  if  made  a  defendant,  upon  properly  setting  up,  by 
answer,  the  tax  deed  as  an  independent,  paramount  and 
adverse  title,  the  bill  should  be  dismissed  as  to  him.  Under 
that  rule  and  under  the  pleadings  in  this  case,  neither  Isaac 
N.  Harper  nor  Henry  B.  Kepley  was  a  necessary  or  proper 
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party  to  the  biU,  and  the  court  ruled  correctly  in  dismissing 
the  bill  as  to  them.  Gage  v.  Perry,  93  IlL  176;  Bozarth 
V.  Landers  et  al.,  113  111.  181;  Gage  v.  Mayer,  117  IlL  632; 
Parker  et  al.  v.  Shannon,  114  IlL  192.  In  Grage  v.  Mayer, 
117  111.  632,  the  coiirt  says:  "  It  may  be  regarded  as  a  well 
settled  principle,  that  a  court  of  equity  is  not  the  proper 
tribunal  for  the  trial  of  legal  title  to  real  estate.  An  action 
of  ejectment  in  a  court  of  law  must  be  resorted  to  where  the 
parties  desire  to  contest  the  validity  of  conflicting  titles. 
An  action  of  ejectment  can  not  be  tried  in  a  court  of  equity 
by  bill  or  cross-bill." 

Mr.  PRESIBINa   JUSTIOE    SCOFIBLD   DEIJVSBED   THE    OPINION 

OF  THE  Court. 

On  January  1,  1887,  John  L.  White  executed  and  deliv- 
ered to  Zimri  Dwiggins  two  trust  deeds  on  certain  real 
estate,  to  secure  the  payment  of  a  certain  bond  and  certain 
notes,  payable  to  the  United  States  Loan  and  Trust  Com- 
pany. The  bond  and  notes  were  assigned  to  appellant,  who 
filed  a  bill  to  foreclose  the  trust  deeds  upon  the  maturity  of  the 
indebtedness.  A  decree, j?r^  confesBO^vi^A  rendered  against 
all  of  the  defendants  except  Henry  D.  Kepley  and  Isaac  N. 
Harper,  who  filed  answers  and  contended  that  they  were 
not  proper  parties  to  the  bill.  The  court  below  rendered  a 
decree  in  accordance  with  this  claim  and  dismissed  the  bill 
as  to  these  defendants. 

There  are  certain  facts  concerning  which  there  is  no  dis- 
pute. After  the  execution  and  delivery  of  the  trust  deeds, 
John  L.  White,  who  was  an  unmarried  man,  conveyed  the 
premises  described  in  the  trust  deeds  to  Amanda  Berridge, 
and  the  latter  assumed  the  payment  of  the  bond  and  notes 
secured  by  the  trust  deeds.  Afterward  Kepley  bought  of 
Amanda  Berridge  the  right  to  the  possession  of  the  premises, 
for  a  valuable  consideration,  and  took  the  possession  thereof 
through  his  tenant.  Finally  Kepley  conveyed  the  premises 
and  delivered  the  possession  thereof  to  Harper,  who  mort- 
gaged the  premises  to  Kepley,  to  secure  the  payment  of  the 
purchase   money  therefor.    Thus  far  there  is  substantial 
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agreement  between  the  parties  as  to  the  facts  of  the  pase. 
It  is  contended,  however,  on  the  part  of  the  appellant, 
that  Amanda  Berridge  and  her  husband  deeded  the  premises 
to  Kepley  about  the  time  of  the  making  of  the  contract . 
transferring  the  possession  thereof,  and  that  the  delivery  of 
the  possession  was  merely  for  the  purpose  of  perfecting  the 
transfer  of  the  land. 

This  proposition  is  denied  by  Kepley  and  Harper,  who 
insist  that  no  valid  deed  was  made  to  Kepley  by  Amanda 
Berridge,  but  that  Kepley  had  an  adverse  and  independent 
title  to  the  premises,  that  is,  a  tax  title,  in  no  way  connected, 
with  the  title  of  John  L.  White,  and  that  the  agreement 
relative  to  the  transfer  of  possession  was  made  for  the  pur- 
pose of  avoiding  a  law  suit,  and  that  the  possession,  when 
obtained,  was  held  under  the  tax  title,  and  not  in  privity 
with  John  L.  White  or  his  grantee,  Mrs.  Berridge.  Hence 
Kepley  and  Harper  contend  that  they  are  not  proper  parties 
to  the  bill,  while  appellant  holds  the  contrary,  and  insists 
upon  an  order  against  them  for  the  surrender  of  the  posses- 
sion of  the  premises  at  the  expiration  of  the  time  allowed  by 
law  for  redemption. 

In  the  view  of  the  case  taken  by  this  court,  it  is  not  very 
material  whether  a  valid  deed  was  made  by  Mrs.  Berridge 
to  Kepley  or  not.  In  either  case  Kepley  and  Harper  were 
proper  parties,  and  their  interest,  whether  an  equity  of  re- 
demption or  the  right  of  occupancy,  should  have  been  fore- 
closed. It  is  beyond  question  that  Harper  was  in  possession 
of  the  premises.  If  this  possession  was  derived  from  the 
grantor  in  the  trust  deeds,  then  Harper  was  a  proper  party, 
and  his  immediate  grantor,  Kepley,  to  whom  he  had  mort- 
gaged the  premises,  was  also  a  proper  party.  In  Eichardson 
et  al.  V.  Hadsall,  106  111.  476,  it  was  held  that  a  tenant  in 
possession  under  the  mortgagor  was  a  necessary  party  de- 
fendant and  that  his  interest  would  not  be  cut  off  by  the 
decree  unless  he  was  a  party.  See  also,  as  supporting  this 
proposition,  the  following  authorities:  Ohling  et  al.  v. 
Luitjens,  32  111.  23;  Dunlap  v.  Wilson  et  al.,  Id.  517;  Cutter 
et  aL  V.  Jones,  52  Id.  84;  and  Scates  v.  King,  110  Id.  456. 
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Bat  it  is  said  that  Eepley's  title  was  by  virtue  of  a  tax 
deed;  that  it  was  adverse  and  independent,  and  was  not  de- 
rived in  any  manner  from  or  through  the  grantor  in  the 
.  trust  deeds.  If  this  is  the  fact,  then  Eepley  and  Harper 
were  not  proper  parties  to  the  bill,  and  the  same  was  properly 
dismissed  as  to  them.  Gage  v.  Perry,  93  111.  176;  Bozarth  v. 
Landors  et  al.,  113  Id.  181;  Parker  et  aL  v.  Shannon,  114 
Id.  192;  Gage  v.  Mayer,  117  Id.  632. 

There  is  no  evidence  in  the  record,  however,  to  show  the 
existence  of  a  tax  title.  No  tax  deed  was  offered  in  evi- 
dence. JSo  proof  was  made  to  show  the  giving  of  the  notice 
required  to  authorize  the  execution  and  delivery  of  a  tax 
deed.  The  loose  and  unsatisfactory  references  to  a  tax  title 
in  the  parol  evidence  can  not  be  regarded  as  proof  of  the 
existence  of  such  a  title.  And  while  a  court  of  equity  will 
not  assume  to  determine  the  validity  of  an  adverse  and  in- 
dependent title  in  a  suit  for  the  foreclosure  of  a  trust  deed, 
neither  will  a  court  of  equity  assume  the  existence  of  such  a 
title  without  some  competent  evidence  tending  to  show  the 
fact.  The  allegations  of  the  answer  can  not  be  held  to  be 
conclusive.  Some  evidence  must  be  offered  to  establish  the 
fact  that  the  claim  is  under  an  adverse  title,  and  when  this 
is  made  to  appear,  the  chancellor  will  refuse  to  proceed 
further,  and  require  the  parties  to  settle  the  controversy  in 
a  court  of  law. 

But  it  is  said  that  the  burden  of  proof  is  on  appellant  to 
show  that  Kepley  and  Harper  did  not  claim  under  an  adverse 
title.  The  burden  of  proof  was  indeed  on  appellant  to  show, 
in  support  of  the  allegations  of  the  bill,  that  Kepley  and 
Harper  claimed  some  intere&t  in  the  premises,  by  possession 
or  otherwise,  derived  from  the  grantor  in  the  trust  deeds. 
This  was  done.  If,  then,  for  the  purpose  of  overcoming  the 
conclusion  deducible  from  this  evidence,  Kepley  and  Harper 
set  up  an  adverse  tax  title  in  Kepley,  it  was  incumbent  on 
those  defendants  to  sustain  their  allegations  by  evidence,  or 
lose  the' benefit  thereof.  This  seems  to  have  been  the  course 
pursued  in  Gage  v.  Perry,  sjipra,  where  it  appeared  from 
the  answer  and  the  evidetice  introduced  vmder  the  anstoer^ 
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that  Gage  did  not  claim  title  under  the  mortgagor,  but  as- 
serted an  independent,  adverse  title  derived  from  a  sale  of 
the  premises  for  the  non-payment  of  taxes. 

It  is  suflReient  tb  state,  in  conclusion,  that  Kepley's  in- 
terest in  the  premises,  and  consequently  Harper's,  as  far  as 
the  same  is  disclosed  by  this  record,  was  derived  from  the 
grantor  in  the  trust  deeds  and  was  subordinate  to  the  trust 
deeds,  and  was  subject  to  foreclosure  in  order  that  appellant 
might  receive  the  full  relief  to  which  she  was  equitably  en- 
titled. If  Harper,  as  the  grantee  of  Kepley,  has  an  adverse 
and  independent  title  to  the  premises,  he  can  assert  his  right 
by  an  action  at  law. 

The  decree  is  reversed,  and  the  cause  is  remanded,  with 
instructions  to  the  Circuit  Court  to  render  a  decree  in  con- 
formity  with  the  views  herein  expressed. 


MeCormick  Harvesting  Machine  Company  v.  J.  F.  Rob- 
inson and  W.  8«  Adkins. 

1.  Recoupment— rTnder  the  Oeneral  Issue, — In  an  action  to  recover 
the  amount  of  a  note  given  for  the  purchase  price  of  a  harvesting  ma- 
chine, the  defendant  may  recoup  under  the  general  issue,  without  a 
special  plea,  any  damages  arising  from  a  breach  of  a  warranty  of  the 
machine. 

2.  Breach  op  Warranty— Beooupmenf— General  Issue  and  Special 
Pleas. — ^Where  the  general  issue  and  a  special  plea  have  been  filed  and 
the  evidence  is  variant  from  the  aUegations  of  the  special  plea,  recoup- 
ment is  permissible,  nevertheless,  under  the  general  issue  in  a  suit  for 
the  price  of  an  article  sold,  where  there  is  a  warranty  of  the  article  and 
the  evidence  shows  a  breach  of  such  warranty. 

8.  Instructions— HarwfeM  Error. — The  giving  of  an  erroneous  in- 
struction which  does  not  prejudice  the  right  of  the  adverse  party,  is  not 
reversible  error. 


Assampsit,  on  promissory  notes.  Appeal  from  the  County  Court 
of  Jackson  County;  the  Hon.  R.  J.  McElyain,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  1895.  Affirmed.  Opinion 
ftled  August  81,  1895. 
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R.  J.  Stephens,  attorney  for  appellant. 
William  A.  Schwabtz,  attorney  for  appellees. 

Mr.  Presiding  Justice  Scofield  delivered  the  opinion 
OF  THE  Court. 

In  1884,  appellees  bought  a  McCormick  harvesting  ma- 
chine of  appellant,  through  its  agent,  John  Schneider,  at 
DuQuoin,  Illinois,  for  the  price  of  $140,  and  gave  three 
notes  for  the  purchase  money,  two  for  $45  each,  and  one 
for  $50.  One  of  the  notes  for  $45  became  due  in  the  fall 
of  1884,  and  Schneider  demanded  payment  thereof.  Ap- 
pellee Adkins  testifies  that  he  objected  to  paying  on  the 
machine,  but  that  Schneider  said  that  the  company  would 
fix  it  by  the  next  harvest;  and  that  if  they  would  "  pay  that 
payment,"  it  would  be  all  right.  On  the  faith  of  this  prop- 
osition the  note  was  paid. 

This  suit  was  brought  in  1894  to  recover  the  amount 
alleged  to  be  due  on  the  other  two  notes,  one  of  which  had 
matured  in  1885,  and  the  other  in  1886.  Corporations  are 
ordinarily  vigilant  in  the  assertion  of  their  rights,  and  the 
delay  in  bringing  this  suit  is  a  circumstance  tending  to  show 
^that  appellant  did  not  feel  sure  of  the  right. 

The  general  issue  and  three  special  pleas  were  filed  to  the 
declaration.  The  special  pleas  set  up  a  warranty  and  the 
breach  of  it,  as  a  defense  to  the  action. 

Appellant's  first  argument  is  that  even  though  the  war- 
ranty, as  alleged  in  these  pleas,  may  have  been  proved,  yet 
the  warranty  relates  to  the  present  and  not  to  the  future, 
and  the  breach  thereof  is  a  want  and  not  a  failure  of  con- 
sideration. That  is  to  say,  it  is  contended  that  pleas  aver- 
ring a  failure  of  consideration  are  not  a  defense  under  evi- 
dence showing  a  want  of  consideration. 

Appellant's  second  argument  is  that  the  warranty  as  set 
forth  in  these  pleas  is  not  proved  by  the  evidence.  In  other 
words,  the  evidence  may  show  a  warranty,  but  it  does  not 
show  the  particular  warranty  which  has  been  pleaded. 

It  is  not  necessary  for  us  to  pass  upon  either  of  these 
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questions.  In  an  action  of  this  kind  the  defendant  may  re- 
coup his  damages  arising  from  a  breach  of  the  warranty 
under  the  general  issue  without  special  plea.  Higgi^s  v. 
Lee,  16  III.  496;  Babcook  v.  Trice,  18  Id.  420;  Mears  v.  Nich- 
ols, 41  Id.  207;  Hutt  v.  Bruckman  et  al.,  55  Id.  441;  Murry 
V,  Oarlin,  67  Id.  286;  Cooke  v.  Preble  et  aL,  80  Id.  381; 
Wadhams  v.  Swan,  109  Id.  46;  TuUy  et  al.  v.  Excelsior  Iron 
Works,  115  Id.  544. 

Where  the  general  issue  and  a  special  plea  have  been  filed 
and  the  evidence  is  variant  from  the  allegations  of  the  special 
plea,  recoupment  is  permissible,  nevertheless,  under  the 
general  issue  in  a  suit  for  the  price  of  an  article  sold,  where 
there  was  a  warranty  of  the  article  and  the  evidence  showed 
a  breach  of  the  warranty.  Hoemer  v.  Giles,  53  111,  App. 
540. 

Appellant  admits  that  its  refused  instructions  were  based 
upon  facts  of  which  there  was  "  very  little,  if  any  evidence." 
This  criticism  is  just  and  the  instructions  were  properly 
refused. 

The  objection  to  appellees'  first  instruction  is  that  it 
makes  a  breach  of  the  warranty  operate  to  defeat  the  ac- 
tion entirely,  whereas  the  machine  had  not  been  returned 
to  appellant,  and  appellees  were  only  entitled  to  recoup  their 
damages  over  and  above  the  actual  value  of  the  machine, 
which  might  not  be  as  much  as  the  amount  due  on  the  notes 
sued  upon.  The  alleged  error  was  not  harmful  in  this  case, 
for  the  reason  that  $45  had  been  paid  on  the  machine,  and 
the  evidence  showed  that  the  machine  was  worthless.  If 
appellees  were  entitled  to  recoup  any  amount  of  damages 
against  appellant's  claim,  they  were  entitled  to  recoup  a 
sufficient  amount  to  defeat  the  entire  action.  This  being 
true,  appellant's  rights  were  not  prejudiced  by  the  giving 
of  this  instruction. 

There  waa  no  substantial  error  in  the  rulings  of  the  court 
in  admitting,  or  refusing  to  admit,  evidence. 

We  are  satisfied  with  the  result  of  the  trial,  and  the  judg 
ment  is  affirmed. 
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Philip  L.  Null  y.  W.  €•  Watltlns. 

1.  Warranty— iJccorery /or  o  Breach  of, — If  a  buggy  sold  upon  a 
warranty  for  a  year  is  not  such  as  it  is  warranted  to  be,  that  is,  if  it 
proves  defective  with  proper  use  during  the  year,  there  is  a  breach  of 
the  warranty  and  consequently  a  right  of  action,  notwithstanding  the 
fact  that  the  buggy  may  have  been  injured  to  some  extent  by  reckless 
driving,  for  which  specific  injury,  of  course,  no  damages  could  be  re- 
covered. 

2.  Instructions — When  Misleading,— An  instruction  in  an  action  for 
a  breach  of  warranty  of  a  buggy  calculated  to  mislead  the  jury  by 
impressing  them  with  the  belief  that  if  reckless  driving  caused  any 
injury  to  the  buggy  there  could  be  no  breach  of  the  warranty,  is  erroneous 
and  sufficient  to  cause  a  reversal  of  the  judgment. 

Assnmpsit.  —Breach  of  warranty.  Error  to  the  County  Court  of  White 
County.  The  Hon.  James  C.  Pearce,  Judge,  presiding.  Heard  in  this 
court  at  the  February  term,  1895.  Reversed  and  remanded.  Opinion 
filed  August  81,  1895. 

Copy  of  inatructions  referred  to  in  the  opinion  of  the  court: 

1.  The  jury  are  instructed  that  if  you  believe  from  the  evidence  that 
the  defendant  used  the  buggy  in  a  reckless  manner  or  permitted  it  to 
be  used  in  this  way  and  thereby  damaged  the  buggy,  then  the  de- 
fendant is  not  responsible  for  any  such  damages. 

8.  Under  a  warranty  of  the  buggy  the  plaintiff  was  required  to  use 
ordinary  care  and  only  ordinary  use  of  the  buggy,  and  if  by  careless 
and  reckless  use  of  the  buggy  it  was  damaged,  then  in  such  cajse  the 
defendant  is  not  liable  for  any  such  damages. 

7.  In  this  case  if  the  jury  believe  from  a  preponderance  of  the  evi- 
dence that  the  buggy  was  warranted  to  render  ordinary  good  service  for 
a  year,  the  law  implies  that  the  plaintiff  shall  take  ordinary  care  of  the 
buggy,  and  give  it  only  ordinary  use,  and  if  you  believe  from  die  evi- 
dence that  the  plaintiff  used  the  buggy  in  a  reckless  and  careless  way 
and  thereby  injured  it,  then  in  such  case  the  defendant  would  not  be 
required  to  make  any  damages  good  occasioned  by  any  reckless  use  of 
the  buggy  by  the  plaintiff. 

IIoLDERBY  &  Bleakley,  attomeys  for  plaintiff  in  error. 
P.  A.  Pearce,  attorney  for  defendant  in  error. 

Mr.  Presiding  Justice  Scofield  deliyered  the  opinion 
OF  THE  Court. 

Plaintiff  in  error  sued  defendant  in  error  for  a  breach  of 
the  warranty  of  a  buggy  sold  by  the  latter  to  the  former. 
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Null  V.  Watkins. 

1.  Was  the  buggy  warranted  ? 

Upon  this  point  plaintiff  in  error  testified  as  follows : 
"  About  a  week  before  I  bought  the  buggy,  I  was  talking  to 
Watkins  about  buying  the  buggy,  and  he  stated  that  the 
buggy  was  warranted  to  him  for  one  year,  and  he  would  war- 
rant it  to  me  for  one  year."  John  L.  Null,  the  father  of  plaint- 
iff in  error,  testified  that  Watkins  stated  to  him  that  he  had 
warranted  the  buggy  to  the  boy,  meaning  plaintiff  in  error. 
Opposed  to  this  is  the  testimony  of  defendant  in  error,  who 
stated  the  transaction  as  follows :  "  I  don't  think  I  war- 
ranted the  buggy,  for  Phil  didn't  ask  me  to;  but  if  he  had 
I  would  have  warranted  it.  I  generally  warrant  them  as 
they  are  warranted  to  me." 

We  are  of  the  opinion  the  contract  of  warranty  was 
established  by  the  evidence. 

2.  Was  there  a  breach  of  the  warranty  ? 

Evidence  was  introduced  to  show  that  the  buggy,  in 
many  of  its  parts,  was  made  of  very  inferior  material  and 
in  a  very  unskillful  manner.  The  answer  to  this  was  that 
plaintiff  in  error  was  a  reckless  driver,  and  that  the  many 
defects  mentioned  by  the  witness  resulted  from  hard  and 
improper  use  of  the  buggy,  and  not  from  insuflBciency  of 
work  or  material.  But  the  evidence  does  not  show  that  all 
of  the  defects  resulted  from  reckless  driving.  A  right  to 
the  recovery  of  some  damages  for  a  breach  of  the  warranty 
was  shown  by  more  than  a  preponderance  of  the  evidence. 
Yet  we  would  hesitate  to  reverse  the  judgment,  were  we 
not  impressed  with  the  belief  that  the  instructions  of  the 
court  had  a  tendency  to  draw  the  attention  of  the  jury 
from  the  real  questions  presented  for  decision. 

It  was  indeed  proper  for  the  court  to  permit  defendant  in 
error  to  show  that  plaintiff  in  error  abused  the  buggy, 
if  such  was  the  fact,  both  upon  the  question  of  a  breach  of 
the  warranty,  and  in  reduction  of  damages.  But  it  does  not 
follow  that  there  could  be  no  recovery  simply  because 
plaintiff  in  error  might  be  a  reckless  driver.  Defendant  in 
error  warranted  in  this  case,  in  effect,  that  the  buggy  was 
made  of  such  material  and  in  such  a  manner  that  it  would 
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run  for  a  year  without  material  impairment,  if  used  with 
ordinary  care.  If  the  buggy  was  not  such  as  it  was  war- 
ranted to  be,  that  is,  if  it  proved  to  be  defective,  with 
proper  use,  during  the  year,  then  there  was  a  breach  of  the 
warranty  and  consequently  a  right  of  action,  notwithstand- 
ing the  fact  that  the  buggy  may  have  been  injured  to  some 
extent  by  reckless  driving,  for  which  specific  injury  no 
damages  could  be  recovered.  The  breaking  of  a  sound 
double-tree  by  reckless  driving  would  not  prevent  the  recov- 
ery of  damages  if  the  wheels  were  made  of  green  material, 
so  that  the  felloes  would  shrink  from  the  tires  and  the 
spokes  become  loose  in  the  hubs. 

The  instructions  for  defendant  in  error,  while  not  technic- 
ally inaccurate,  were  nevertheless  calculated  to  mislead  the 
jury  by  impressing  them  with  the  belief  that,  if  reckless 
driving  causfed  any  injury,  there  could  be  no  breach  of  the 
warranty.  If  instructions  so  magnify  one  feature  of  the 
case  as  to  give  it  undue  prominence,  the  jury  may  be  led 
thereby  to  mistake  the  relative  importance  of  the  questions 
involved,  and  to  render  a  different  verdict  from  the  one 
they  would  have  rendered  if  all  the  parts  of  the  case  had 
appeared  in  their  proper  proportions.  We  can  account  for 
the  verdict  on  no  other  theory  than  that  it  is  the  result  of  a 
misapprehension  of  the  law  on  the  part  of  the  jury. 

The  judgment  is  reversed  and  the  cause  remanded. 


lio7   •3101     Ellen  Fields  v.  United  Brotherliood  of  Carpenters  and 

Joiners. 

1.  Beneficiary  Societies — Law  of  Notice,— The  rules  of  law  relating 
to  notice  of  assessments  by  incorporated  insurance  companies  and  bene- 
fit societies  are  applicable  to  unincorporated  aggregations  of  individuals 
(United  Brotherhood  of  Carpenters  and  Joiners  of  America,)  whose 
object  is  to  secure  better  wages,  etc.,  with  incidental  constitutional  pro- 
visions relating  to  benefits  in  case  of  sickness  or  death. 

2.  Notice — When  it  Must  be  Personal, — When  the  constitution  and 
by-laws  of  a  benefit  society  provide  for  notice  to  be  given  to  delinquent 
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members,  but  contain  nothing  showing  how  such  notice  is  to  be  given, 
in  order  to  insist  on  a  forfeiture,  the  notice  must  be  personal,  or  if  by 
mail,  proof  of  the  actual  delivery  must  be  made  by  the  party  insisting 
upon  the  forfeiture. 

8.  Beneficjiary  Societies  —Notice  of  Assessments. — If  the  laws  of  a 
beneficiary  society  provide  that  members  shall  be  notified  of  assessments 
but  do  not  state  how  they  are  to  be  notified,  the  notice  must  be  personal 
and  actual. 

4.  Estoppel — To  Deny  Corporate  Existence,— When  an  association 
of  persons  holds  itself  out  to  the  public  as  operating  in  a  particular  line 
of  business,  under  a  name  which  imports  a  corporation,  and  in  that  name 
contracts  with  individuals,  it  is  estopped,  as  to  such  individuals,  to  deny 
its  corporate  existence. 

5.  QAXE—Applies  to  Third  Persons, — In  an  action  brought  by  the 
widow  of  a  deceased  member  of  a  beneficiary  association,  the  rule  that 
the  association  is  estopped  to  deny  that  it  is  a  corporation,  applies. 

6.  CoRPOEATiONS— PTTicn  Estopped  to  Deny  Corporate  Existence,^ 
Where  an  organization  of  persons  has  been  using  a  name  which  indicates 
a  corporate  existence,  and  under  which  it  has  transacted  business,  it  can 
not  be  permitted  to  defend  an  action  growing  out  of  such  business  on 
the  ground  that  it  is  not  a  corporation: 

Assampsit,  for  a  death  benefit  in  a  beneficiary  association.  Error 
to  the  City  Court  of  East  St.  Louis;  the  Hon.  B.  H.  Canby,  Judge,  pre- 
siding. Heard  in  this  court  at  the  February  term,  1895.  Reversed  and 
remanded.    Opinion  filed  August  81,  1895. 

Wm.  p.  Launtz  and  M.  Millard,  attorneys  for  plaintiff  in 
error. 

Enlob  &  Neustadt,  attorneys  for  defendant  in  error. 

Me,  Presiding  Justice  Scofield  delivered  the  opinion 
OF  THE  Court. 

Plaintiff  in  error's  husband,  George  W,  Fields,  became  a 
beneficiary  member  of  the  local  union  of  defendant  in 
error  at  East  St.  Louis,  on  November  25, 1889,  and  continued 
to  be  a  member  in  good  standing  until  the  time  of  his  death, 
on  October  26,  1893,  unless  his  standing  or  right  to  benefits 
was  forfeited  for  non-payment  of  dues  or  assessments  for 
July,  August  and  September,  under  section  89  of  defendant 
in  error's  constitution.  This  section,  which  must  be  con- 
strued in  order  to  a  decision  of  this  case,  is  as  follows : 
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"  Any  member  indebted  to  his  local  union  for  any  sum  equal 
to  two  months'  dues  shall  be  notified  by  the  financial  secre- 
tary, and  when  owing  a  sum  equal  to  three  months'  dues  shall 
be  considered  in  arrears,  and  will  not  be  eligible  to  any 
benefits  until  three  months  after  all  his  arrearages  are  paid 
in  full." 

If,  in  determining  whether  or  not  a  member  is  in  arrears, 
and  therefore  not  eligible  to  benefits  under  this  section,  the 
clause  with  reference  to  notice  may  be  omitted  or  disregarded, 
then  the  court  below  did  not  err  in  holding  the  proposition 
of  law  presented  by  defendant  in  error,  or  in  rendering  judg- 
ment accordingly.  If,  on  the  other  hand,  this  clause  is  a 
substantial  and  mandatory  part  of  section  89,  and  a  condition 
precedent  to  the  loss  of  a  right  to  benefits,  tben  the  court 
erred  in  holding  this  proposition  of  law;  and  if,  further- 
more, the  notice  required  must  be  personal,  or  if  by  mail, 
actually  delivered,  then  the  court  erred  in  rendering  judg- 
ment in  favor  of  defendant  in  error. 

No  authorities  have  been  referred  to  by  either  party 
having  a  direct  bearing  on  this  question.  Defendant  in 
error  seems  to  contend  that,  although  in  the  case  of  in- 
surance companies  the  giving  of  the  notice  might  be  held 
to  be  indispensable,  it  is  not  so  with  reference  to  defendant 
in  error,  which,  it  is  contended,  is  not  an  insurance  com- 
pany, or  even  a  benefit  society,  but  an  aggregation  of  in- 
dividuals whose  object  is  to  secure  better  wages,  etc.,  with 
some  incidental  constitutional  provisions  relating  to  benefits 
in  case  of  sickness  or  death. 

It  is  true  that  defendant  in  error  is  not  an  insurance  com- 
pany, or  even  a  society  such  as  the  I.  O.  M.  A.,  or  A.  O.  U. 
W.,  which  issue  certificates  to  its  members  having  the 
effect  of  insurance  policies.  But  defendant  in  error  assesses 
its  members  and  agrees  to  pay  tliem  certain -amounts  in  case 
of  sickness  or  death,  and  the  right  to  receive  these  benefits, 
though  small,  may  be  a  valuable  one  to  many  men  and 
should  be  as  jealously  guarded  by  the  courts  as  if  the  right 
were  for  a  larger  sum,  or  evidenced  by  a  policy  or  certificate. 
A  loss  of  benefits  under  the  provrisions  of  section  89  should 
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not  be  declared  unless  such  loss  results  from  a  construction 
which  gives  proper  effect  to  every  clause  of  the  section. 

If  the  clause  with  reference  to  notice  means  something, 
what  does  it  mean  ?  Why  should  the  members  be  notified 
at.  all  ?  It  is  said  that  the  members  of  such  associations  are 
bound  to  take  notice  of  the  constitution  and  by-laws,  and 
that  notice  to  them  of  arrearages  need  not  be  given.  But 
this  is  not  the  question.  The  constitution  says  that  notice 
shall  be  given,  and  the  question  is,  what  is  the  meaning  of 
this  language?  We  are  of  the  opinion  that  notice  is  re- 
quired to  be  given  in  order  that  the  member  may  be  warned 
of  the  fact  that  he  owes  two  months'  dues  and  may  avoid 
a  loss  of  benefits  by  paying  what  he  owes,  and  that,  if  the 
notice  is  not  given,  the  member  does  not  lose  his  right  to 
benefits  simply  because  another,  that  is,  a  third  month's 
dues  may  become  chargeable  and  remain  unpaid.  In  other 
words,  section  89  should  be  read  as  follows :  Anv  member 
indebted  to  his  local  union  for  any  sum  equal  to  two  months' 
dues  shall  be  notified  by  the  financial  secretary,  and  when 
owing  (after  having  been  so  notified)  a  sum  equal  to  three 
months'  dues,  shall  be  considered  in  arrears,  and  shall  not  be 
eligible  to  any  benefits  until  three  months  after  all  arrearages 
are  paid  in  full. 

It  is  alleged,  however,  that  even  if  this  construction  is 
correct,  notice  was  given  by 'mail  to  George  W.  Fields  dur- 
ing the  first  week  of  September,  and  that  the  provision  that 
notice  must  be  given  has  been  fully  complied  with.  The 
court  below,  sitting  as  a  jury  and  passing  upon  the  evidence, 
would  have  been  justified  in  finding  that  a  card  or  letter 
was  deposited  in  the  postoffice,  though  the  evidence  of  this 
is  not  positive.  But  there  is  no  evidence  to  show  that  the 
card  or  letter  was  stamped,  or  that  it  was  delivered  to 
George  W.  Fields.  On  the  contrary,  the  testimony  of 
plaintiff  in  error  tends  strongly  to  show  that  the  notice 
was  not  received  by  her  husband.  However  this  may  be, 
we  hold  that,  under  Sec.  89.  the  notice  must  be  personal,  or, 
if  not  personal,  must  be  actually  delivered,  and  that  in  the 
latter  case,  proof  of  the  actual  delivery  must  be  made  by  the 
party  insisting  upon  the  forfeiture. 
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There  is  nothing  in  the  constitution  or  by-laws  to  show 
how  this  notice  must  be  given.  It  is  true  that  Sec.  88  of  the 
constitution  requires  every  member  to  keep  the  financial 
secretary  notified  of  his  place  of  residence  and  of  the 
changes  in  respect  thereto.  But  this  is  not  equivalent  to 
saying  that  the  notice  mentioned  in  Sec.  89  is  to  be  given 
by  mail.  There  are  other  reasons  why  the  financial  secre- 
tary should  know  where  the  members  reside.  In  case  of  the 
sickness  of  any  member,  it  is  the  duty  of  the  financial  secre- 
tary, under  the  by-laws,  to  "  notify  two  members  each  night, 
if  he  deems  it  necessary,"  to  nurse  the  sick  brother.  This 
means  a  personal  notice,  and  requires  a  knowledge  of  the 
place  of  residence  of  every  member.  Besides,  such  knowl- 
edge would  be  as  necessary  for  the  purpose  of  giving  notice 
in  person  as  by  mail.  Hence  Sec.  88  has  no  necessary  bear- 
ing on  the  giving  of  the  notice  mentioned  in  Sec.  89. 

It  is  said,  however,  that  section  9  of  the  by-laws  provides 
that  notice  shall  be  given  by  mail.  This  is  true.  But  to 
what  does  this  notice  relate  ?  By  its  very  terms  to  a  special 
assessment,  and  not  to  the  ordinary  dues  or  assessments. 

Thus  it  appears  that  there  is  nothing  in  the  constitution 
or  by-laws  to  show  how  the  notice  mentioned  in  section  89 
must  be  given.  In  such  cases  the  law  is  plain.  "  If  the 
laws  of  the  society  provide  that  the  member  be  notified 
of  assessments,  but  do  not  state  how  he  shall  be  notified,  the 
notice  must  be  personal  and  actual,"  Bacon  on  Benefit 
Societies  and  Life  Insurance,  Sec.  381,  citing  Wachtel  v. 
Noah  Widows  and  Orphans  Society,  84  N.  T.  28;  Bor- 
graefe  v.  Supreme  Lodge  Knights  and  Ladies  of  Honor,  22 
Mo.  App.  127;  Siebert  v.  Chosen  Friends,  23  Id.  268,  and 
Castner  v.  Farmers'  Mutual  Fire  Insurance  Company,  50 
Mich.  273. 

In  the  Castner  case,  supra,  the  charter  required  that  the 
members  should  be  "  notified  by  the  secretary,  or  otherwise, 
either  by  circular  or  verbal  notice."  In  construing  this 
language,  the  Michigan  Supreme  Court,  with  such  eminent 
jurists  as  Cooley,  Graves  and  Campbell  on  the  bench,  unan- 
imously say:    "  This  provision  is  not  that  notice  or  informa- 
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tion  shall  be  mailed,  or  sent,  or  forwarded.  The  members  are 
to  be  *  notified,'  that  is,  informed;  to  have  made  known  to 
them  the  fact  of  the  assessment;  and  this  is  permitted  to  be 
done  either  by  oral  statements  to  the  members,  or  by  deliver- 
ing to  them  of  written  statements  through  the  agency  of  the 
postoffice,  or  some  other." 

But  the  cap-sheaf  of  the  argument  remains  to  be  put  in 
place.  The  Supreme  Court  of  this  State  have  held  that  in 
the  absence  of  any  stipulation  in  the  certificate  of  insurance 
issued  by  a  mutual  benefit  society  as  to  the  manner  in  which 
notice  of  assessment  shall  be  given,  personal  notice  thereof 
will  be  required.  Northwestern  Traveling  Men's  Associa- 
tion V.  Schauss,  148  111.  304.  The  principle  in  that  case  and 
in  the  case  at  bar  is  the  same.  The  fact  that  insurance  is 
the  primary  object  of  the  one  and  the  secondary  object  of 
the  other  does  not  change  the  rule,  nor  is  it  material  whether 
the  notice  relates  to  one  assessment  to  be  paid  within  a  cer- 
tain time,  or  to  two  assessments  past  due,  provided  the  non- 
payment of  the  latter  upon  receipt  of  the  notice  may  become 
the  basis  of  a  forfeiture. 

Another  question  is  presented  for  our  consideration.  It 
is  said  that  defendant  in  error  is  not  a  corporation,  and  that, 
for  this  reason,  if  for  no  other,  the  present  suit  can  not  be 
maintained.  The  record  shows  that  defendant  in  error  was 
sued  as  a  corporation  and  made  two  motions  to  quash  the 
service,  and  demurred  to  the  declaration,  appearing  in  each 
instance  under  the  name  by  which  it  had  been  sued. 

A  similar  question  which  arose  in  United  States  Express 
Company  v.  Bedbury,  34  111.  459,  was  disposed  of  in  the  fol- 
lowing words :  "  This,  then,  presents  the  question  whether 
this  is  a  corporation.  Plaintiff  in  error  appeared  to  the  suit 
by  the  name  of  the  *  United  States  Express  Company,' 
and  this  is  a  sufficient  admission  that  such  is  their  name. 
In  the  case  of  Henriques  v.  Dutch  West  India  Company,  28 
Raym.  1535,  it  was  held  that  the  name  of  the  company  im- 
ported a  corporation.  And  the  same  rule  has  been  an- 
nounced or  recognized  in  the  courts  of  New  York  in  the 
case  of  Stoddard  v.  Onondaga  Conference,  12  Barb.  570; 
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Kennedy  v.  Cotton,  28  Id.  62.  These  cases  show  that  such  a 
name  imports  a  corporation.  It  seems  to  comport  with 
reason  that  when  an  association  of  persons  assumes  a  name 
which  implies  a  corporate  body,  and  exercises  corporate 
powers,  they  should  not.be  heard  to  deny  that  they  are  a 
corporation.  When  they  do  act  and  contract  they  are 
estopped  from  denying  their  corporate  liability.*^ 

In  Clarkson  et  al.  v.  The  Erie  &  North  Shore  Dispatch 
et  al.,  6  Bradw.  284,  it  is  said :  ^'  We  held  it  to  be  a  sound 
rule  of  law,  resting  upon  the  clearest  principle  of  justice, 
and  supported  by  authority,  that  when  an  association  holds 
itself  out  to  the  public  as  operating  in  a  particular  line  of 
business,  under  a  name  that  argues  or  imports  a  corporar 
tion,  and  in  that  name  contracts  with  individuals,  then,  as 
to  all  such  persons  with  whom  it  thus  contracts  it  shall  be 
estopped  from  denying  its  corporate  existence.  United 
States  Express  Co.  v.  Bedbury,  34  111.  459;  Callender  v.  Pains- 
ville  &  Hudson  K.  K.  Co.,  11  Ohio  State  516;  Dooley  v. 
Cheshire  Glass  Co.,  15  Gray,  494;  Bigelow  on  Estoppel,  462. 

In  Supreme  Lodge  A.  O.  U.  W.  et  al.  v.  Zuhlke,  30  111. 
App.  98,  it  is  said  that  the  ^'  appearance  of  the  appellants 
by  names  importing  corporations,  are  admissions  by  them 
severally  that  they  are  corporations.'* 

In  Bacon  on  Benefit  Societies  and  Life  Insurance,  Section 
41,  it  is  said :  "  The  same  rule  applies  to  the  members  of 
an  acting  corporation,  the  organization  of  which,  however, 
is  defective,  as  to  parties  who  have  contracted  with  a  cor- 
poration as  such,  and,  after  having  received  the  benefit  of 
the  contract,  seek  to  avoid  it  on  the  ground  that  it  had  no 
authority  to  contract  in  a  corporate  capacity;  the  right  of 
a  member  to  pecuniary  benefit  from  the  association  by  virtue 
of  his  membership  must  stand  upon  the  basis  that  it  is  a 
corporation  de  facto^'* 

In  the  Independent  Order  of  Mutual  Aid  v.  Paine,  122  111. 
625,  it  is  held  that,  in  an  action  against  a  benefit  association 
on  a  beneficiary  certificate  sealed  with  the  company's  seal 
and  signed  by  its  proper  officers,  which  declares  the  de- 
ceased to  be  a  member  of  a  certain  lodge,  the  defendant 
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will  be  estopped,  by  the  recital  in  its  deed,  from  showing 
that  the  lodge  of  the  deceased  was  not  properly  organized. 

While  the  foregoing  authorities  may  not  present  a  case 
precisely  like  the  one  at  bar,  yet  they  have  an  important 
bearing  upon  the  present  case.  This  is  an  action  of  as8umi> 
sit,  brought  by  one  who  was  not  herself  a  member  of  the 
local  union,  but  who  is  entitled  to  certain  benefits  by  reason 
of  her  husband's  membership  therein.  In  theory  of  law  de 
f endant.  in  error  is  indebted  to  this  woman  as  if  upon  a  con- 
tract made  between  them.  She  is  a  third  party  in  reality, 
though  claiming  rights  by  virtue  of  her  husband's  relation- 
ship to  the  organization.  Defendant  in  error  has  been  wear- 
ing a  name  which  indicates  corporate  existence,  and  under 
this  name  has  transacted  business,  has  established  local 
unions,  and  has  assumed  to  pay  the  beneficiary  members  of 
those  unions  certain  amounts  in  case  of  sickness  or  death. 
To  permit  defendant  in  error  now  to  defend  on  the  ground 
that  it  is  not  a  corporation  would  be  to  allow  such  an  or- 
ganization to  act  in  many  particulars  as  a  corporate  body 
and  thus  increase  its  membership  and  influence,  and  yet  es- 
cape aU  liability  in  the  courts  for  a  failure  to  comply  with 
its  promises  to  its  members  and  their  widows.  The  head- 
quarters of  the  defendant  in  error  are  at  Philadelphia, 
Pennsylvania,  and  if  the  suit  can  not  be  maintained  in  the 
present  form,  it  is  probable  that  plaintiff  in  error  will  be 
without  an  available  remedy.  To  compel  her  to  sue  the 
individuals  composing  this  association  would  be  a  virtual 
denial  of  justice.  Of  what  advantage  is  it  to  have  a  remedy 
when  the  forum  is  removed  to  such  a  distance  and  the  pro- 
ceeding made  so  expensive  as  to  debar  nine  out  of  ten  from 
the  maintenance  of  their  rights  ?  "  Every  person  ought  to 
find  a  certain  remedy  in  the  laws  for  all  injuries  and  wrongs 
which  he  may  receive  in  his  person,  property  or  reputation; 
he  ought  to  obtain,  by  law,  right  and  justice  freely,  and  with- 
out being  obliged  to  purchase  it,  completely  and  without 
denial,  promptly  and  without  delay.''  Constitution  of  1870, 
Art.  II,  Sec.  19. 

A  fair  construction  of  the  foregoing  authorities,  and  ap- 
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plication  of  the  principles  deducible  therefrom  to  the  facts 
of  this  case,  justifies  us  in  holding  that  defendant  in  error 
is  estopped  to  deny  that  it  is  a  corporation. 

For  the  errors  indicated,  the  judgment  of  the  City  Court 
is  reversed  and  the  cause  remanded. 


William  Ellot  Smith  y.  Manning  Mayfield. 

1,  Judgments—  When  to  he  Reversed,— The  verdict  of  a  jury  must  be 
palpably  unjust,  the  result  of  passion  or  prejudice,  or  manifestly 
against  the  weight  of  the  evidence,  before  an  appellate  court  has  the 
right  to  reverse  a  judgment  founded  upon  it  on  the  ground  that  it  is  not 
supported  by  the  evidence,  and  the  same  rule  applies  to  the  findings  of 
a  court  when  exercising  the  functions  of  a  jury, 

2.  Broker—  When  Entitled  to  Commissions— Sale  of  a  Railroad  to  a 
Corporation— Ultra  Vires  no  Defense, — Under  a  contract  between  a  syn- 
dicate, composed  of  certain  individuals,  and  a  broker,  to  effect  a  sale  of 
certain  street  oar  lines  to  the  Alton  Electric  Street  Railroad  Company, 
the  broker  is  entitled  to  his  commissions  upon  the  consummation  of  the 
sale,  and  it  is  no  defense  to  a  suit  against  the  persons  composing  the  syn- 
dicate for  such  commissions  to  say  that  the  company  might  interp<^se 
tlie  defense  of  ultra  vires  if  sued  upon  the  contract. 

8.  Hx}iKSales—A  Corpotxition  Not  Lawfxdly  Organized — Defense 
to  a  Suit  for  Commissions, — Where  a  broker,  in  pursuance  of  a  contract 
with  a  syndicate,  made  a  sale  of  certain  street  car  lines  to  the  Alton 
filtH'trio  Street  liailroad  Company,  the  fact  that  the  company  was  not 
duly  incorporated  is  no  defense  to  a  suit  by  the  broker  for  his  commis- 
sions. 

4.  ErwESCE— Execution  of  Contracts  by  Corporations. — In  order  to 
entitle  a  contract  made  by  a  corporation  under  its  corporate  seal  to  be 
reail  in  evidence  it  is  sufficient  to  prove  the  signatures  of  the  president  and 
secretary,  without  making  proof  of  the  incorporation  of  the  company. 

5.  SA.MR-— 0/  De  Facto  Corporation, — While  a  certificate  of  the  in- 
corjwration  of  a  company,  as  recorded  in  the  recorder's  office  of  the 
county «  may  not  be  the  evidence  required  to  show  that  such  company  is 
a  ci>r|x^rHtion  de  jurr^  it  tends  to  show  that  it  is  a  corporation  de  facto, 
and  is  admissible  dxr  that  purpose. 

0,  Contracts— U' Act*  May  be  Varied  by  Parol  Evidence.— After  a 
broker  had  earned  his  commissions  he  called  upon  the  person  from 
whom  they  were  due  and  nH|uested  payment  Not  having  the  money 
he  was  given  Uie  following  letter  to  a  banker : 

**  As  per  CAur  talk  with  Mr.  ^Vllite,  I  am  to  pay  |3,600  as  commission 
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or  bonus  on  street  railway  deal,  of  which  Mr.  White  said  to  us  Mr.  May- 
field  was  to  receive  $1,200.  The  only  question  between  us  is,  when  paid. 
My  remembrance  is  distinct,  this  was  to  be  paid  from  proceeds  of  note 
4700.  If  you  can  assist  Mr.  Mayfield  in  this  I  shall  be  glad."  Tlie 
broker  wrote  the  following  indorsement  on  the  letter  :  "  Know  all  men 
by  these  presents,  that  I  hereby  authorize  J.  E.  Hayner,  or  the  cashier 
of  the  Alton  Savings  Bank,  to  collect  the  amount  of  twelve  hundred 
dollars  within  named  from  William  Eliot  Smith,  and  apply  same  to 
the  payment  of  my  note  of  $1,000,  dated  on  this  day,  at  eight  months* 
time,  bearing  seven  per  cent  interest,  executed  by  me  to  the  Alton  Sav- 
ings Bank;  and  such  balance  as  shall  be  left  over  to  place  to  the  credit 
of  myself  at  said  Alton  Savings  Bank."  This  was  approved  by  the 
parson  writing  the  letter,  and  upon  this  letter  and  indorsement  as 
approved  the  broker  borrowed  $1,000.  It  was  held  that  these  trans- 
actions did  not  constitute  a  contract  between  the  parties  which  could 
not  be  explained,  varied  or  contradicted  by  parol  evidence. 

7.  Practice — Withdrawing  Propositions  of  Law, — It  is  not  error  to 
permit  a  party  to  withdraw  propositions  of  law  after  they  have  been 
submitted  to  the  court,  but  not  passed  upon. 

Assumpsit,  for  broker's  commissions.  Appeal  from  the  Circuit  Court 
of  Madison  County;  the  Hon.  Benjamin  R.  Burrouqhs,  Judge,  presid- 
ing. Heard  in  this  court  at  the  February  term,  1895.  Affirmed.  Opin- 
ion filed  August  81,  1895. 

EfERETT  W.  Pattison,  and  Travous  &  Wabnook,  attor- 
neys for  appellant. 

John  G.  Iewin,  attorney  for  appellee. 

Mr.  Pbesiding  Justiob  Soofield  delivered  the  opinion 
OF  the  Court. 

The  second,  third,  fourth,  fifth,  seventh  and  ninth  of  the 
errors  assigned  amount  to  the  same  thing,  that  is,  that  the 
verdict  is  against  the  weight  of  the  evidence.  This  proposi- 
tion will  be  considered  first. 

Appellee  sued  appellant  for  commissions  alleged  to  be  due 
him  for  services  as  a  broker  in  effecting  a  sale  of  two  street 
car  lines,  familiarly  called  the  Dummy  Line  and  the  Horse 
Car  Line,  to  the  Alton  Electric  Street  Kailroad  Company. 

The  declaration  alleged  that  appellant  "  undertook  and 
promised  the  plaintiff,  who  was  then  and  there  a  broker,  that 
if  he^  the  said  plaintiff^  would  negotiate  the  sale  of  said 
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street  car  lines  to  one  A.  M.  Farnum,  or  to  a  certain  svndi- 
cate  of  capitalists  who  were  then  and  there  represented  by 
the  said  Farnum,  and  should  succeed  in  consummating  a 
contract  for  the  sale  of  said  car  lines  to  said  Farnum  for  said 
syndicate,  or  to  any  corporation  or  company  organized  by 
him  or  them,  or  under  his  or  their  control,  for  the  sum  of 
$72,000,  and  in  addition  thereto  the  sum  of  certain  costs  and 
expenses  of  certain  improvements,  paving  tax  and  other 
charges  against  said  horse  car  line,  which  were  then  unas- 
certained, but  which  were  afterward  liquidated,  and  stated 
by  the  defendant  to  the  plaintiff  to  amount  to  the  sum  of 
$8,700,  that  he,  the  said  defendant,  in  consideration  thereof, 
would  pay  the  plaintiff,  for  his  services  in  conducting  such 
negotiations,  and  in  consummating  such  contract  of  sale,  a 
commission  of  five  per  cent  upon  the  price  agreed  to  be  paid 
for  said  street  car  lines,  to  wit,  upon  the  sum  of  $»0,700, 
which  said  commissions  would  amount,  in  the  aggregate,  to 
a  large  sum,  to  wit,  the  sum  of  $4,035." 

The  declaration  further  alleged  that,  the  negotiations, 
which  were  begun  with  Farnum,  resulted  in  a  contract  of 
sale  of  said  car  lines  to  a  certain  corporation  called  the 
Alton  Electric  Street  Eailroad  Company,  cpmposed  of  said 
Farnum  and  the  members  of  said  syndicate  associated  with 
him,  for  the  sum  of  $80,700. 

It  is  contended  that  the  burden  of  proof  was  on  appellee 
to  show  that  appellant  intended  to  bind,  and  did  bind,  him- 
self, personally,  and  not  his  principals;  and  that  appellee  was 
entitled  to  his  commissions  as  soon  as  a  contract  of  sale  was 
effected. 

Conceding  this  to  be  the  law,  the  question  remains  whether 
or  not  the  evidence  justified  the  court,  trying  the  case  with- 
out a  jury,  in  finding  that  appellee  had  proved  those  prop- 
ositions. To  set  forth  the  evidence,  pro  and  con^  would 
lengthen  this  opinion  without  benefit  to  the  parties  or  to  the 
profession.  The  verdict  of  the  jury  must  be  palpably 'un- 
just, or  the  result  of  passion  or  prejudice,  or  manifestly 
against  the  weight  of  the  evidence,  before  an  appellate  court 
has  a  right,  under  the  law,  to  reverse  a  judgment  on  the 
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ground  that  it  is  not  supported  by  the  evidence.  The  same 
rule  applies  to  the  findings  of  a  court  when  exercising  the 
functions  of  a  jury.  Coari  v.  Olsen,  91  111.  273.  If  ap- 
pellee's testimony  is  to  be  taken  as  true,  appellant  was  per- 
sonally liable,  and  the  commissions  were  due  as  soon  as  the 
contract  of  sale  was  made.  Appellee  is  corroborated  on 
this  point  by  credible  evidence.  The  fact  that  appellant 
may  state  the  transaction  diflPerently  furnishes  no  suflBlcient 
ground  for  interference  with  the  judgment. 

It  is  urged,  in  the  next  place,  that  it  was  incumbent  on 
appellee  to  show  that  the  Alton  Electric  Street  Eailroad 
JCompany  was  a  corporation  capable  of  binding  itself,  hav- 
ing power  to  carry  out  its  contracts,  and  that  the  persons 
executing  the  contracts  for  the  company  were  duly  author- 
ized to  do  so. 

The  contract  between  appellant  and  appellee,  according  to 
the  latter's  testimony,  was  that  he  should  sell  the  car  lines, 
not  to  a  corporation^  hut  to  "  one  Famum  a/nd  his  asaociai^s^ 
who  composed  the  syndicate  of  eastern  capitalists  which 
were  about  to  build  a  line  to  North  Alton."  It  was  a  mat- 
ter of  no  moment  to  appellee  whether  the  contract  was 
made  with  Farnum  and  his  associates  as  individuals,  or  to  a 
corporation  organized  by  them,  provided  the  latter  arrange- 
ment was  sanctioned  by  appellant.  Negotiations  were 
pending  for  nearly  a  year,  and  the  sale  was  finally  consum- 
mated by  a  written  contract  between  the  corporations  own- 
ing the  dummy  and  horse  oar  lines  and  the  Alton  Electric 
Street  Railroad  Company.  This  contract  was  made  on  Feb- 
ruary 21,  1893,  and  afterward,  as  appellee  testifies,  appel- 
lant congratulated  him  upon  the  "  successful  termination  of 
the  contract,"  stated  that  he  was  glad  it  "  was  finished  up 
in  that  way,"  and  also  said  he  was  sorry  that  he  did  not 
have  the  money  to  pay  appellee's  commissions.  Appellant's 
letter  to  J.  H.  Hayner,  dated  February  27,  1893,  stated  that 
the  only  question  between  him  and  appellee  related  to  the 
time  when  the  commissions  were  to  be  paid. 

These  being  the  facts,  it  was  not  necessary  for  appellee 
to  prove  that  the  Alton  Electric  Street  Railroad  Company 
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was  a  corporation  dejure^  and  there  was  suflBcient  evidence 
to  show  that  it  was  a  corporation  de facto.  But  even  if  it 
was  not  a  corporation  at  all,  it  was  the  thing  to  which 
appellant  was  willing  to  have  the  sale  made,  and  he  should 
not  now  be  heard  to  defend  on  the  ground  that  it  was  not 
duly  incorporated. 

This  is  a  sufficient  answer,  also,  to  the  argument  that  the 
Alton  Electric  Street  Railroad  Company,  if  sued  on  the 
contract,  could  interpose  the  defense  of  vltra  virea,  and  that 
therefore  appellee  has  not  earned  his  commissions  by  a  sale 
to  such  a  company. 

Therefore  we  deem  it  unnecessary  to  consider  whether  or 
not  a  corporation  can  be  organized  under  chapter  32  of  the 
Statutes  of  Illinois  to  build,  construct  and  operate  street 
railroads  in  and  through  the  city  of  Alton,  Upper  Alton, 
North  Alton,  Godfrey  township  and  suburbs,  or  whether 
or  not  such  a  corporation,  if  duly  organized,  can  pur- 
chase horse  and  dummy  roads.  If  appellee  had  been  em- 
ployed to  effect  a  valid  and  enforcible  contract  of  sale,  with 
full  power  to  select  his  vendee,  then  those  questions  might 
become  important.  In  such  case,  if  the  contract  was 
executory  and  the  sale  to  a  corporation  which  could 
resist  the  enforcement  of  the  contract  on  the  defense 
of  ultra  vires,  there  would  be  some  reason  for  the  claim 
that  appellee  had  not  earned  his  commissions.  But  these 
are  not  the  facts  of  the  present  case.  The  contract  between 
appellant  and  appellee  contemplated  a  sale  to  a  syndicate, 
composed  of  certain  individuals,  and  a  sale  by  parol  to  these 
persons  was  eflPected.  The  organization  of  a  corporation 
by  these  individuals  and  the  merging  of  the  parol  contract 
in  a  written  contract  on  sale  to  this  corporation,  took  place 
with  the  consent  and  active  assistance  of  appellant,  who 
had  a  large  interest  in  and  controlled  the  sale  of,  the  horse 
car  and  dummy  roads.  This  fa^t  is  shown  by  appellant's 
testimony,  when  he  states  that  the  terms  of  sale  "  were  ar- 
ranged on  our  side  by  Mr.  Phinney  and  Mr.  Hayner,  and 
on  the  other  side  by  Mr.  White,  Porter,  and  Mr.  Farnum 
and  Mr.  Mayfield,"  about  the  time,  or  shortly  before  the 
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time,  when  the  articles  of  incorporation  were  executed. 
Mr.  Phinney  was  the  secretary  of  the  horse  car  and  dummy 
roads.  After  the  contract  had  been  executed,  appellant  ex- 
pressed himself  as  satisfied  with  the  result.  The  sum  of 
S8,700  was  paid  by  FarAum  and  his  associates  on  the  con- 
tract. Under  these  circumstances,  it  would  be  rank  injus- 
tice and  a  palpable  misapplication  of  the  law,  to  permit  ap- 
pellant to  resist  the  payment  of  appellee's  commissions  on 
the  ground  that  the  Alton  Electric  Street  Railroad  Com- 
pany may  interpose  the  defense  of  vUra  vires  if  sued  on 
their  contract. 

Another  point  made  by  appellant  is  that  the  execution  of 
the  contract  by  the  Alton  Electric  Street  Railroad  Company 
was  not  proved,  and  that,  as  a  consequence,  the  court  erred 
in  admitting  the  contract  in  evidence.  The  contract  pur- 
ports to  be  executed  in  the  name  of  the  corporation  and 
under  the  corporate  seal,  by  A.  M,  Farnum,  president,  and 
J.  G.  White,  secretary. 

The  signature  of  A.  M.  Farnum  as  president  was  proved 
by  the  testimony  of  appellee.  There  was  also  suflBlcient 
proof  of  the  signatures  of  the  president  and  secretary  of  the 
horse  car  and  dummy  roads.  The  objection  to  the  intro- 
duction of  the  contract  in  evidence  was  that  there  was  "  no 
proof  of  the  incorporation  of  the  Alton  Electric  Street  Rail- 
road Company,  and  of  the  horse  car  line,  or  of  the  signa- 
tures." We  have  found  the  first  objection  to  be  untenable, 
and  we  believe  the  last  to  be  equally  so.  All  of  the  signa- 
tures were  proved  except  that  of  J.  G.  White,  the  secretary. 
The  whole  evidence  shows  that  a  contract  was  made  be- 
tween these  companies  and  that  the  contract  was  reduced 
to  writing.  Appellant  himself  swore  that  the  agreement 
was  consummated  in  February,  and  when  asked  to  state 
the  date  of  the  "consummated  agreement"  he  answered, 
"  February  21."  Appellant,  in  this  language,  undoubtedly 
referred  to  the  written  contract,  which  was  dated  February 
2 1st.  If  this  was  a  '^consummated  agreement "  it  must  have 
been  duly  executed.  And  so  it  appears  that  the  court  did 
not  err  in  admitting  this  contract  in  evidence. 
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It  is  said  that  the  document  of  February  27, 1893,  pre- 
cludes a  recovery  by  appellee. 

It  appears  from  the  evidence  that  long  after  the  negotia- 
tions had  been  completed  and  the  contract  between  the  car 
lines  and  the  Alton  Company  had  been  made,  appellee  went 
to  appellant  to  get  the  commissions  which  he  had  earned. 
Appellant  said  that  he  did  not  have  the  money  with  which 
to  make  the  payment.  Appellee  stated  that  he  was  in  need 
of  money  and  urged  payment.  He  asked  appellant  to  in- 
dorse for  him,  and  appellant  declined  to  do  this  on  the 
ground  that  it  was  contrary  to  his  business  obligations. 
Finally  appellant  said  he  would  write  a  letter  to  Mr.  Hay- 
ner,  of  the  Alton  Savings  Bank,  which  would  probably 
enable  appellee  to  get  some  money.  This  letter,  dated  Feb- 
ruary 27,  1893,  signed  by  appellant  and  addressed  to  J.  E. 
Hayner,  was  as  follows :  "  As  per  our  talk  with  Mr.  White, 
I  am  to  pay  three  thousand  dollars  as  commission,  or  bonus, 
on  street  railway  deal,  of  which  Mr.  White  said  to  us  Mr. 
Mayfield  was  to  receive  twelve  hundred.  The  only  question 
between  us  is,  when  paid.  My  remembrance  is  distinct, 
this  was  to  be  paid  from  proceeds  of  note  4700.  If  you  can 
assist  Mr.  Mayfield  in  this  I  shall  be  glad." 

Appellee  wrote  and  signed  the  following  indorsement  on 
this  letter :  "  Know  all  men  by  these  presents,  that  I  hereby 
authorize  J.  E.  Hayner,  or  the  cashier  of  the  Alton  Savings 
Bank,  to  collect  the  amount  of  twelve  hundred  dollars 
within  named  from  William  Eliot  Smith,  and  apply  same 
to  the  payment  of  my  note  of  one  thousand  dollars,  dated 
of  this  day,  at  eight  months'  time,  bearing  seven  per  cent 
interest,  executed  by  me  to  the  Alton  Savings  Bank;  and 
such  balance  as  shall  be  left  over  to  place  to  the  credit  of 
myself  at  said  Alton  Savings  Bank."  Under  this  indorse- 
ment, appellant  wrote  the  word  "  Approved,"  and  signed 
his  name. 

With  the  aid  of  this  letter,  appellee  borrowed  one  thou- 
sand dollars  from  the  bank.  It  is  urged  that  this  letter  and 
indorsement  constitute  a  contract  between  the  parties,  which 
can  not  be  explained,  varied  or  contradicted  by  parol  evi- 
dence. 
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We  can  not  assent  to  this  proposition.  The  contract  for 
appellee's  services  had  been  made  long  before  and  the  com- 
missions were  now  due.  Appellant  could  not  pay,  and  to 
relieve  himself  of  the  immediate  payment  of  what  he  then 
justly  owed,  he  gave  this  letter  to  be  used  in  procuring  a 
loan.  There  was  no  consideration  for  the  support  of  a  new 
contract.  Appellee  received  less  than  he  was  entitled  to, 
for  he  was  entitled  to  immediate  payment.  It  is  true  that 
these  writings  were  proper  evidence  in  the  way  of  admis- 
sions, but  it  is  also  true  that  they  were  in  no  sense  conclu- 
sive on  appellee.  Hence  appellee  was  properly  permitted 
to  show  that  notwithstanding  the  statements  of  the  letter 
and  indorsement,  he  was  entitled  to  his  commissions, 
which  amounted  to  five  per  cent  of  $80,700;  that  the  state- 
ment that  appellee  was  to  receive  twelve  hundred  dollars 
of  the  commissions,  referred  to  a  transaction  between  appel- 
lee and  Famum  and  his  associates,  whereby,  under  certain 
conditions,  two-thirds  of  the  commissions  were  to  be  paid 
to  them;  that  those  conditions  were  not  fulfilled;  and  that 
the  entire  commissions  were  due  to  appellee. 

The  court  assessed  appellee's  damages  at  $4,035,  which 
was  five  per  cent  of  $80,700.  Afterward  the  amount  was 
reduced  to  $2,835,  and  judgment  was  rendered  therefor  on 
the  theory  that  the  letter  and  indorsement  amounted  to  an 
assignment  of  twelve  hundred  dollars  of  the  commissions 
to  the  bank.  The  court  could  very  well  find,  under  all  the 
evidence,  notwithstanding  the  letter  and  the  indorsement, 
that  appellee  was  entitled  to  commissions  on  $80,700,  less 
the  amount  assigned  to  the  bank,  and  that  he  was  not 
estopped  to  assert  his  right. 

This  disposes,  also,  of  the  eighth  error  assigned,  which 
alleges  that  the  damages  are  excessive. 

The  first  error  assigned  calls  in  question  the  rulings  of 
the  court  on  the  evidence. 

There  was  no  error  in  admitting  in  evidence  the  certifi- 
cate of  the  incorporation  of  the  Alton  Electric  Street  Rail- 
road Company,  as  recorded  in  the  recorder's  office  of  Madi- 
son county.    While  this  certificate  may  not  be  the  evidence 
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required  to  show  that  this  company  was  a  corp(>ration  de 
jure,  it  tends  to  show  that  it  was  a  corporation  de  facto  and 
was  admissible  for  that  purpose.  The  other  points  made 
under  this  head  have  been  disposed  of  by  the  foregoing  con- 
sideration of  the  evidence^  or  are  of  such  trivial  importance 
as  to  require  no  discussion. 

The  sixth  error  assigned  and  the  last  one  to  be  considered, 
is  that  the  court  erred  in  allowing  appellee  to  withdraw  his 
propositions  of  law  and  in  not  passing  upon  the  same.  The 
record  shows  that  the  court  gave  both  parties  time  for  the 
submission  of  propositions  of  law,  and  that  afterward  ap- 
pellee submitted  certain  propositions,  while  appellant  sub- 
mitted none.  Thereupon  the  court  gave  appellee  leave  to 
withdraw  his  propositions,  which  had  not  been  read,  passed 
upon  or  considered  by  the  court.  No  objection  was  made 
or  exception  taken  to  this  ruling,  then  or  thereafter,  but  in 
the  motion  for  a  new  trial  it  was  alleged  that  the  court  had 
erred  in  holding  as  the  law,  the  propositions  submitted  by 
appellee.  Of  course  the  court  did  not  err,  as  asserted,  for 
the  court  did  not  hold  any  propositions  of  law,  according 
to  the  record,  which  must  pi^vail  over  the  statements  of  a 
motion  for  a  new  trial. 

But  we  desire  to  go  on  record  as  holding  that  it  was  not 
error  for  the  court  to  permit  appellee's  propositions  of  law 
to  be  withdrawn.  Appellant  had  the  opportunity  to  test 
the  court's  knowledge  of  the  law,  and  expressly  declined  to 
do  so.  He  had  no  legal  right  to  compel  appellee  to  do  for 
him  what  he  refused  to  do  for  himself. 

The  judgment  in  this  case  should  be,  and  is,  affirmed. 


Louisa  E.  Fein  v.  Covenant  Mutual  Benefit  Association. 

1.  EKROBf—WitTumt  Exception  Taken, — A  mere  opinion  expressed 
by  the  court  without  any  exception  thereto  does  not  constitute  error, 
even  if  it  would  have  been  otherwise,  upon  exception  taken  and  duly 
preserved  in  the  record. 

2.  Practice — Permitting  the  Jury  to  Take  Affidavits,  etc, — Hcmnless 
£rror.— An  affidavit  used  at  a  coroner's  inquest  may,  upon  proper  foun- 
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dation  laid,  be  properly  admitted  in  evidence  for  the  purpose  of  contra- 
dicting the  witnesss  who  made  it,  but  it  is  error  to  permit  it  to  be  taken 
by  the  jury  to  the  jury  room;  unless  it  appears  that  the  party  complain- 
ing of  such  action  has  been  injured  thereby,  it  is  not  reversible  error. 
8.  Coroner's  Verdict — Evidence, — The  verdict  of  a  coroner's  jury 
is  proper  evidence  under  the  law  as  laid  down  in  United  States  Life  In- 
surance Company  v.  Vocke,  129.  111.  557. 

4.  Admissions— 5y  Counsel — Proof  Unnecessary, — The  admission  of 
matter  on  the  trial  of  a  suit  by  counsel  for  one  of  the  parties  litigant, 
renders  further  proof  of  such  matters  unnecessary. 

5.  Instructions — Assuming  Controverted  Facts, — On  the  trial  of  an 
action,  where  the  vital  question  is  whether  a  deceased  person  killed  him- 
self, or  came  to  his  death  accidentally  or  as  the  result  of  the  felonious 
act  of  a  third  person,  it  is  error  for  the  court  to  assume  in  an  instruc- 
tion that  the  deceased  fired  the  pistol  or  that  he  fired  a  pistol  into  his 
brains. 

6.  Same — Error  in.  Not  Cured  hy  Special  Findings. — ^The  error  of  an 
instruction,  in  assuming  as  true  a  question  in  controversy,  is  not  cured  by 
a  special  finding  upon  such  fact  as  assumed,  for  the  special  finding  may 
have  resulted  from  the  assumption  of  the  fact  as  true  by  the  instruction. 

7.  Evidence — Experiments —  When  Competent — Experiments  are  not 
competent  as  evidence  unless  they  are  conducted  under  circumstances 
very  similar  to  those  connected  with  the  act  to  be  illustrated  thereby. 

Assumpsit,  on  a  policy  of  insurance.  Error  to  the  City  Court  of  East 
St.  Louis;  the  Hon.  B.  H.  Canby,  Judge,  presiding.  Heard  in  this 
court  at  the  February  term,  1896.  Reversed  and  remanded.  Opinion 
filed  March  28, 1895,    Opinion  on  rehearing  filed  August  81,  1895. 

Wm.  p.  Launtz,  attorney  for  plaintiflf  in  error. 

"W.  C.  Calkins  and  Wise  &  McNulty,  attorneys  for  de- 
fendant in  error,  contended  that  if  Fein  intentionally  took 
his  own  life,  the  contract  of  insurance  was  forfeited  and  the 
insnrer  is  relieved  from  liability.  Suppiger  v.  0.  M.  B.  A., 
20  111.  App.  595;  Saban  v.  Senate,  No.  21  Ins.  L.  J.,  853; 
Frey  v.  Germania,  14  Ins.  L.  J.  308;  Chapman  v.  Republic 
Ins.  Co.,  4  Ins.  L.  J.  511,  571;  Cooper  v.  Mass.  Ins.,  102 
Mass.  226;  Degorgia  v.  Knickerbocker,  65  N*.  Y.  233;  Pierce 
V.  Travellers,  34  Wis.  389;  Salantine  v.  Mut.  B.  S.,  24  Fed. 
Rep.  159;  Scarth  v.  Security  M.,  39  N.  W.  Rep.  658;  Mutual 
L.  V.  Hayward,  27  S.  W.  Rep.  36;  Bigelow  v.  Benkshire,  63 
U.  S.  284;  Adkins  v.  Columbia,  70  Mo.  27. 
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Mr.  Pbesiding  Justice  Scofield  delivered  the  opinion 
OF  the  Court. 

It  is  prged  that  the  court  erred  in  refusing  to  permit 
plaintiff  in  error  to  amend  her  declaration.  An  examina- 
tion of  the  record  shows  that  the  court  offered  to  permit 
the  amendment  to  be  made,  expressing  the  opinion  at  the 
time,  however,  that  the  amendment  would  do  no  good. 
Plaintiff  in  error  did  not  except  to  this  remark,  or  seek  to 
take  advantage  of  the  leave  granted,  and  hence  is  in  no  posi- 
tion to  insist  that  the  court  ruled  erroneously  upon  this 
branch  of  the  case.  In  fact,  the  ruling  of  the  court  was 
favorable  to  plaintiff  in  error,  and  the  mere  opinion  of  the 
court,  without  any  exception  thereto,  does  not  constitute 
error,  even  if  it  would  have  been  otherwise  upon  exception 
taken  and  duly  preserved  in  the  record. 

As  to  John  Fein's  affidavit  at  the  coroner's  inquest,  it  is 
sufficient  to  say  that  it  was  admitted  in  evidence  on  the  trial 
of  this  case,  upon  foundation  properly  laid,  for  the  purpose 
of  contradicting  the  witness,  and  was  competent  as  impeach- 
ing evidence.  The  court  should  not  have  permitted  this 
affidavit  to  be  taken  by  the  jury  to  the  jury  room,  because 
it  was  practically  a  deposition,  which  the  jury,  under  the 
statute,  had  no  right  to  inspect  during  their  deliberations; 
and  yet  it  is  hardly  probable  that  plaintiff  in  error  was  prej- 
udiced by  this  ruling  of  the  court,  since  the  statement  in 
the  affidavit  had  been  repeated  to  the  jury  in  the  course  of 
John  Fein's  testimony  till  they  must  have  remembered  it 
clearly,  whether  the  paper  itself  was  before  them  or  not. 

The  verdict  of  the  coroner's  jury  was  proper  evidence  un- 
der the  law  as  laid  down  in  United  States  Life  Insurance 
Company  v.  Vocke,  129  111.  657. 

There  was  no  error  in  refusing  to  grant  a  new  trial  either 
on  the  ground  of  newly  discovered  evidence,  or  that  the 
verdict  was  against  the  weight  of  the  evidence. 

The  lengthy  argument  of  counsel  for  plaintiff  in  error, 
concerning  the  effect  of  the  alleged  insanity  of  the  deceased 
upon  his  widow^s  right  to  recover  under  the  insurance  pol- 
icy,  is  a  mere  waste  of  ink,  paper,  declamation  and  rhetoric, 
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in  view  of  the  following  statement  of  the  record  :  '^  Plaint- 
iff then  offered  to  prove  that  deceased,  the  insured,  was  at 
the  time  of  and  prior  to  his  death,  sound  mentally,  and  per- 
fectly sane.  The  defendant's  counsel  stated  to  the  court 
that  for  the  purpose  of  dispensing  with  any  further  proof 
on  that  point,  he  would  admit  it." 

Under  this  admission,  the  only  questions  for  the  jury 
were  whether  the  deceased  killed  himself,  or  came  to  his 
death  accidentally,  or  as  the  result  of  the  felonious  act  of  a 
third  person.  These  were  the  vital  questions  in  dispute,  and 
it  was  therefore  error  for  the  court  to  assume  in  the  sec- 
ond instruction  given  for  the  defendant  in  error,  that  the 
deceased  fired  the  pistol,  and  in  the  fifth  instruction  given 
for  the  same  party,  that  the  deceased  fired  a  pistol  into  his 
brain.  The  giving  of  these  instructions  was  such  error  as 
requires  the  reversal  of  the  judgment.  Nor  can  it  be  con- 
tended that  the  special  finding  that  the  deceased  committed 
suicide,  cures  this  error,  for  the  special  finding  may  have 
resulted  from  the  assumption  of  the  fact  as  true  by  these 
instructions. 

One  other  .question  demands  consideration.  It  was  a 
disputed  point  whether  or  not  there  were  powder  marks  on 
the  face  of  the  deceased.  Plaintiff  in  error  offered  to  show 
by  John  Fein  that  experiments  on  white  paper,  made  by 
him  with  the  same  pistol  with  which  the  insured  had  been 
killed,  and  with  cartridges  from  the  same  box,  at  distances 
of  three  and  six  inches,  and  one,  two,  three,  four,  five,  six, 
seven  and  eight  feet,  showed  "  powder-burns  sufficient  to 
have  penetrated  and  left  powder-burns  on  the  face  of  the 
deceased."  This  witness  had  already  sworn  that  powder 
would  bum  the  face  at  a  distance  of  seven  feet  and  that 
his  opinion  was  based  upon  experiments  with  the  same  pistol 
and  with  cartridges  from  the  same  box.  The  court  refused 
to  permit  the  particulars  of  the  experiments  to  be  given  to 
the  jury.  It  is  certain  that  such  experiments  are  not  compe- 
tent evidence,  unless  thev  are  conducted  under  circumstances 
very  similar  to  those  connected  with  the  act  to  be  illustrated 
thereby.    Libby,  McNeill  &  Libby  v.  Scherman,  146  111.  640; 
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0.  &  A.  R.  R.  Co.  V.  Logue,  47  111.  App.  292.  But  in  the 
case  at  bar  the  conditions  "were  substantially  the  same,  ex- 
cept that  paper  was  used,  instead  of  the  skin  of  a  living 
man.  The  difficulty  of  obtaining  the  latter  substance  for 
such  an  experiment  is  manifest  without  argument,  and  so  the 
substitution  of  paper  was  the  best  that  could  be  done  under 
the  circumstances.  We  are  inclined  to  the  opinion  that  the 
evidence  was  proper  for  the  consideration  of  the  jury. 

For  the  errors  indicated,  the  judgment  is  reversed  and 
the  cause  is  remanded. 

Opinion  on  rehearing  by  Mr.  Justice  Scofield. 

In  the  opinion  heretofore  filed  in  this  cause  it  was  held 
that  the  trial  court  should  have  permitted  plaintiff  in  error 
to  show  the  result  of  certain  experiments  as  to  powder-bums 
on  white  paper,  which  experiments  had  been  made  with  the 
same  pistol  with  which  the  insured  had  been  killed,  and 
with  cartridges  from  the  same  box,  at  distances  varying  at 
from  three  inches  to  eight  feet.  In  the  petition  for  rehear- 
ing it  is  said  that  the  evidence  does  not  justify  the  state- 
ment that  the  experiments  were  made  with  th^  saine  pistol. 
A  careful  re-examination  of  the  record  has  satisfied  us  that 
this  criticism  is  just.  We  gladly  correct  the  inaccuracy, 
although  the  daeision  of  this  case  is  by  no  means  affected 
thereby.  The  fact  that  it  was  not  the  same  pistol  would 
not  be  a  controlling  fact  where  the  evidence  showed  that  it 
was  a  pistol  of  the  same  make  and  caliber. 

It  may  be  that  counsel  for  defendant  in  error  have  made 
use  of  this  point  merely  as  an  introduction  to  a  re-argument 
of  the  proposition  that  such  evidence  is  not  admissible  at 
all.  At  any  rate,  the  question  has  been  re-argued,  and  au- 
thorities, new  and  old,  have  been  cited.  This  court  has  been 
accused  of  citing  defendant  in  error's  authorities  and  then 
overruling  them.  Counsel  have  overlooked  the  distinction 
between  overruling  authorities  and  overruling  an  able,  but 
not  disinterested  attorney's  misapplication  of  authorities. 
We  are  requested  to  state  whether  or  not  we  will  overrule 
all  the  decisions  of  this  and  other  States  bearing  upon  the 
question,  by  holding  this  evidence  to  be  proper.    We  an. 
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swer,  that  to  hold  this  -evidence  to  be  proper  does  not  re- 
quire us  to  undertake  the  Herculean  task  of  overruling  these 
decisions,  for  the  reason  that  these  decisions  have  no  con- 
trolling application  to  the  facts  of  this  case. 

Let  us  consider  the  five  cases  cited  in  the  petition  for  a 
rehearing,  which  we  are  charged  with  having  overruled. 

In  the  case  of  Kolb  v.  Chicago  Stamping  Company,  33 
111.  App.  488,  the  boy  Kolb  had  been  injured  by  a  certain 
machine  and  the  offer  was  to  show  that  other  boys  had  been 
hurt  by  similar  machines  in  the  same  shop.  The  court  say 
that  these  other  boys  may  have  been  injured  by  their  own 
fault  or  carelessness,  and  that  ^'  the  admission  of  such  evi- 
dence would  require  the  trial  of  their  cases  in  this  suit." 
The  inapplicability  of  this  decision  to  the  case  before  us  is 
strikinoflv  manifest. 

In  C.  &  A.  R,  K  Co.  v.  Logue,  47  111.  App.  292,  the  ques- 
tion arose  as  to  whether  or  not  the  engineer  in  his  engine, 
with  the  train  running  at  the  rate  of  forty-five  miles  an 
hour,  at  the  hour  of  6:40  p.  m.,  could  distinguish  a  certain 
object  on  the  track  to  be  a  child,  in  time  to  check  the  train 
so  that  the  mother  could  save  the  child.  "  The  court  al- 
lowed evidence  to  go  to  the  jury,  of  a  coal-bucket,  contain- 
ing coal,  having  been  placed  upon  the  track  by  witnesses, 
who  walked  up  the  track  and  then  were  permitted  to  testify 
as  to  the  distance  (at  which)  they  could  distinguish  what  it 
was  and  what  it  contained."  The  court  say :  "  There  was 
also  error  in  the  admission  of  evidence  as  to  placing  an  object 
on  the  track  and  proof  as  to  the  distance  it  could  be  seen  and 
distinguished,  where  the  circumstances  and  surroundings 
were  wholly  different  from  those  attendant  on  the  engineer 
in  the  discharge  of  his  duties."  This  decision  is  above  criti* 
cism.  The  elevation  of  the  engineer  above  the  track,  the 
rapidity  of  the  motion,  the  oscillation  of  the  engine,  the 
condition  of  the  atmosphere,  the  distracting  and  respon- 
sible duties  of  the  engineer,  were  not  taken  into  account  in 
the  coal-bucket  experiment. 

In  Libby,  McNeill  &  Libby  v.  Scherman,  146  111.  540,  an 
effort  was  made  to  cover  the  whole  case  by  an  experiment 
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with  barrels,  and  the  court  very  properly  held  that  such 
evidence  should  not  be  admitted.  The  point  of  the  decis- 
ion sufficiently  appears  from  the  following  sentence :  "  The 
question  is  not  whether  a  pile  of  barrels  might  not  stand 
with  an  empty  barrel  situated  as  was  the  one  in  this  case,  but 
whether  leaving  such  barrel  in  the  condition  shown,  ren- 
dered the  support  of  the  barrels  above  it  less  ^secure,  and 
that  to  such  a  degree  as  to  constitute  negligence,  and 
whether  the  plaintiff's  injury  occurred  as  the  result  of  such 
negligence.*^ 

It  is  said  that  the  New  York  Court  of  Appeals  have 
passed  upon  "  this  precise  question,"  in  Yates  v.  The  Peo- 
ple, 32  N.  Y.  509.    Let  as  see : 

That  was  an  indictment  for  murder,  under  which  Yates 
had  been  convicted  of  murder  in  the  first  degree.  The 
prisoner  had  killed  his  pursuer,  and  it  was  a  material  inquiry 
whether  or  not  he  knew  that  his  pursuer  was  an  officer. 
Actual  knowledge  was  not  proved.  In  the  place  thereof 
proof  of  attending  circumstances  was  mada  It  was  shown 
that  the  officer  wore  his  uniform,  that  the  prisoner's  vision 
was  defective,  and  that  the  homicide  occurred  near  a  street 
lamp.  "There  was  positive  proof  given  by  the  prisoner 
that  the  lamp  shed  no  light  on  the  deceased  and  the  pris- 
oner at  the  time  of  the  fatal  rencounter."  Nearly  four 
months  after  the  occurrence,  experiments  were  made  to  see 
how  far  the  rays  from  the  lamp  extended,  and  to  what  ex- 
tent a  newspaper  could  be  read  by  the  light.  The  result  of 
these  experiments  was  given  in  evidence.  This  was  held  to 
be  error  in  each  of  the  two  opinions  filed  in  the  case. 
Brown,  Justice,  said  in  his  opinion,  that  there  was  no  proof 
that  the  structure  of  the  lamp  was  the  same,  or  that  the 
''  combustible  material "  in  the  lamp  was  the  same,  on  the 
two  occasions.  Potter,  Justice,  in  his  opinion,  held  that  the 
evidence  in  question  was  inadmissible,  "first,  because  at 
that  time  there  had  been  no  reliable  evidence  that  the  lamp 
was  lighted  on  the  night  of  the  homicide,  but  the  contrary; 
second,  there  was  no  proof  of  the  difference  in  the  shades 
or  degrees  of  darkness  between  the  night  of  the  homicide^ 
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and  the  night  of  the  witnesses'  experiment;  third,  there 
was  no  evidence  of  the  difference  in  the  eyes  of  the  witness 
and  the  eyes  of  the  prisoner,  as  to  their  focal  point;  and 
fourth,  more  than  all,  this  was  not  rebutting  evidence." 

Instead  of  the  Yates  case  being  precisely  in  point,  it  is 
precisely  not  in  |)oint  as  to  the  question  under  consideration. 

In  C,  St.  L.  &  P.  E.  E.  Co.  v.  Champion,  36  N.  E.  221,  it 
was  held  that  the  offer  to  prove  the  result  of  certain  exper- 
iments was  properly  refused,  because  "  there  was  neither 
evidence  nor  statement  that  the  track  or  car  was  in  essen- 
tially the  same  condition,  or  whether  the  brake  was  tightly 
or  loosely  set,  or  whether  the  car  was  kicked  hard  or  easy." 

The  |X)int  made  in  these  cases  and  in  others  which  have 
not  been  cited,  is  that  the  conditions,  under  which  the  exper- 
iments were  made  were  not  substantially  the  same  as  the 
circumstances  surrounding  the  fact  to  be  illustrated.  For 
this  reason  the  evidence  was  held  to  be  improper.  The  con- 
verse of  the  proposition  should  be  true  —  that  is,  if  the 
conditions  are  substantially  the  same,  the  result  of  the 
experiments  would  ordinarily  be  proper.  There  are  decisions 
to  this  effect,  some  of  which  will  now  be  noticed. 

In  Lincoln  v.  Taunton  Copper  Manufacturing  Co.,  9  Allen 
181.  it  was  held  that  where  an  expert  called  by  the  plaintiff 
had  testified  that  he  had  obtained  copper  from  grasses  taken 
from  the  plaintiff's  land,  the  defendants  might  introduce 
similar  testimony  to  show  that  copper  existed  in,  and  had 
been  obtained  from,  grasses  not  exposed  to  the  influence 
complained  of  and  made  the  basis  of  the  action. 

In  Eidt  V.  Cutter  et  al.,  127  Mass.  522,  the  opinion  of  the 
court,  which  is  brief  and  pointed,  is  as  follows :  "  The  ques- 
tion in  controversy,  and  upon  which  both  parties  had  intro- 
duced the  testimony  of  experts,  was  whether  the  injury  to 
the  plaintiff's  house  was  caused  by  the  fumes  and  gases 
from  the  defendant's  works,  or  by  the  emanations  from  a 
sewer.  The  grounds  and  reasons  of  the  opinions  of  the 
experts,  including  the  details  of  experiments  made  by  them, 
under  conditions  and  circumstances  which,  as  they  testified, 
were  as  nearly  as  possible  like  those  surrounding  the  plaint- 
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iff's  house,  in  the  absence  of  the  sewer,  were  rightly  permit- 
ted to  be  stated  by  the  experts,  in  order  to  assist  the  jury  in 
understanding  their  testimony  and  applying  it  to  the  case." 

In  L.  K  &  W.  R.  R  Co.  v.  Mugg,  132  Ind.  168,  it  was 
held  that  where  the  defendant  had  produced  a  witness  wha 
had  given  expert  evidence  as  to  the  result  of  the  examina- 
tion of  the  heel  of  the  boot  worn  by  the  deceased  at  the 
time  of  the  aixjident,  it  was  proper  for  the  court  to  permit 
the  plaintiff  to  introduce  a  shoemaker  as  a  witness  in  re- 
buttal on  this  question. 

In  Sullivan  v.  The  Commonwealth,  93  Pa.  St.  284,  it  was 
held  that  where  a  physician  had  been  called  as  an  expert  to 
show  the  effect  of  powder  marks  where  a  pistol  is  fired,  at 
short  range,  the  physician's  testimony  and  the  cloth  or.  mus- 
lin used  in  his  experiment  were  admissible  in  evidence  on 
the  trial  of  a  prisoner  for  murder  committed  by  means  of  a 
pistol. 

In  Smith  v.  The  State  of  Ohio,  2  Warden  (Ohio  St.)  511, 
the  prosecuting  witness,  in  the  trial  of  an  indictment  for 
malicious  shooting,  testified  as  to  his  position  and  attitude  in 
the  parlor  of  a  tavern  when  he  was  shot  at,  and  swore  to  the 
identity  of  the  defendant  as  the  person  who  shot  at  him,  as 
seen  through  a  glass  window  and  by  the  light  of  the  flash 
from  the  pistol.  The  State  examined  several  witnesses  who 
were  not  present  at  the  shooting,  as  to  the  result  of  experi- 
ments subsequently  made  by  them,  at  the  same  place,  for 
the  purpose  of  showing  that  the  prosecuting  witness  could 
have  recognized  the  defendant  under  the  circumstances. 

It  was  held  to  be  proper  for  the  defendant  to  show  the 
opposite  result  of  similar  experiments  made  in  another  place, 
but  under  like  circumstances.  The  point  having  been  made 
that  the  proper  rebutting  proof  would  be  the  opinion  of 
experts,  the  court,  by  Allen  G.  Thurmari,  Justice,  say: 
"Now  I  apprehend  that  the  firing  of  a  pistol  in  a  man's  face 
at  the  distance  of  a  few  feet,  is  not  quite  so  common  an  occur- 
rence as  to  have  raised  up  a  class  of  *  experts '  whose  acquaint- 
ance *  with  the  laws  of  light  and  vision '  makes  their  opin- 
ions, in  a  case  like  the  present,  the  only  competent  testimony, 
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or  gives  to  such  opinions  any  preference  over  the  proof  of 
facts.  It  requires  no  scientific  witness  to  tell  a  jury  whether 
he  saw  the  eyes  and  nose  and  white  of  the  teeth  of  a  man 
who  shot  at  him  by  the  flash  of  the  pistol  that  he  fired. 
And  proof  that  a  number  of  men  of  ordinary  powers  of 
vision  have  tried  the  experiment  and  found  themselves  un- 
able thus  to  distinguish  countenances — found  that  their  vis- 
ion was  not  thereby  aided  at  all,  is  evidence  entitled  to  as 
much,  if  not  more,  weight,  than  the  opinions  of  scientific 
men  dan  be.  For  the  question  whether  a  face  can  be  thus 
told  is  merely  one  of  fact  and  not  of  science;  and  any  man, 
whether  learned  or  unlearned,  after  hearing  the  proofs,  can 
decide  with  reasonable  certainty  upon  its  probability." 

With  the  foregoing  proposition  of  law  in  mind,  let  us 
consider  for  a  moment  the  facts  of  the  case  bef^e  us. 

The  question  is  whether  John  Fein,  Sr.,  killed  himself  or 
was  killed  by  another.  PlaintiflP  in  error  introduced  evi- 
dence tending  to  show  that  there  were  no  powder  marks  on 
the  face  of  the  deceased  and  defendant  in  error  introduced 
evidence  tending  to  show  the  contrary.  Defendant  in  error 
put  upon  the  witness  stand  a  physician  named  Wiggins,  who 
swore  that  a  revolver  would  leave  powder  marks  upon  the 
face  if  fired  within  three  or  four  feet  and  would  do  so  "  in 
all  cases  where  held  close."  How  did  Dr.  Wiggins  know 
this  to  be  the  fact  ?  Either  ^y  reading  or  by  hearing  or 
by  personal  experiment.  Rarely,  indeed,  would  a  physician 
obtain  such  information  by  actual  observation  of  one  man 
shooting  another  when  within  three  or  four  feet  of  him.  If 
the  information  came  from  reading  or  hearing,  whence  did 
the  author  or  speaker  acquire  his  knowledge  ?  When  traced 
to  its  source,  the  knowledge  of  the  effect  of  powder  marks 
appears  to  be  derived  mainly  from  experiment.  If  the  wit- 
ness may  testify  to  the  fact,  why  may  not  the  basis  of  his 
knowledge  be  shown,  either  on  direct  examination,  to 
strengthen  his  testimony,  or  on  cross-examination,  to  weaken 
it  ?  In  this  case  Dr.  Wiggins  was  asked,  on  cross-exami- 
nation, how  he  had  ascertained  that  a  "  powder-burn  would 
show  at  a  distance  of  three  feet  away  from  the  object; "  and 
he  answered  that  he  had  ascertained  the  fact  by  experiment. 
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As  rebutting  this  evidence,  plaintiff  in  error  offered  to 
show  the  result  of  certain  experiments  as  to  powder-burns, 
at  from  three  inches  to  eight  feet,  where  the  experiments 
were  conducted  with  a  pistol  of  the  same  make  and  caliber 
and  with  cartridges  from  the  same  box.  The  witness  had 
already  stated,  without  objection,  that  powder  from  such  a 
pistol  would  bum  the  face  at  the  distance  of  seven  feet,  and 
that  he  knew  this  by  experiment.  When  asked  as  to  the 
particulars  of  the  experiment,  he  was  checked  by  an  objec- 
tion. If  the  conclusion  may  be  shown,  the  basis  of  the  con- 
clusion may  be  shown  also. 

The  fact  that  the  witness  was  not  a  physician  is  immate- 
rial. A  man  without  medical  knowledge  may  be  as  com- 
petent as  a  physician  to  testify  upon  this  question.  Besides, 
the  objecl^n  to  the  testimony  was  general.  It  was  not 
urp^ed  that  the  witness  was  not  an  expert. 

We  are  unable  to  see  why  the  evidence  was  not  admissi- 
ble, and  we  adhere  to  our  former  holding  that  the  court 
erred  in  rejecting  it. 

The  petition  for  a  rehearing  also  alleges  that  this  court 
should  not  have  reversed  the  judgment  for  the  errors  con- 
tained in  the  second  and  fifth  instructions  given  at  the 
instance  of  defendant  in  error.  It  is  conceded  that  these 
instructions  do,  "  to  a  certain  extent  invade  the  province  of 
the  jury."  But  it  is  said  in  effect  that  plaintiff  in  error 
could  not  recover  in  any  view  of  the  case,  and  that,  for  this 
reason,  the  province  of  the  jury  might  be  invaded  without 
prejudicial  error.  The  conclusion  is  logical  enough,  but  we 
are  not  disposed  to  admit  the  premises.  Without  intimat- 
ing that  the  case  of  the  plaintiff  in  error  was  either  strong 
or  weak,  it  is  sufficient  to  say  that  she  had  a  right  to  go  to 
the  jury  upon  the  evidence,  and  that  therefore  it  was  error 
for  the  court  to  invade  the  province  of  the  jury  in  a  vital 
point  by  the  giving  of  the  second  and  fifth  instructions* 

The  petition  for  a  rehearing  is  denied. 
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Jalla  E.  McCasland^  James  T.  McCasland  and  David  C« 
Lusk  Y.  W.  B.  Allen  and  Glaus  Yieths. 

1.  Practice — No  Exaeptiona  Taken. — Whei^  no  exceptions  are  taken 
to  a  master's  report,  either  before  the  master  or  in  the  Circuit  Court,  it 
can  not  be  assigned  for  error  in  the  Appellate  Court  that  the  evidence 
was  not  sufficient  to  support  the  finding  of  his  reporter  the  decree  based 
thereon. 

2.  MOBTOAGE  Foreclosure — Moneys  Advanced  for  Taaces. — Where  a 
mortgage  provides  that  in  a  suit  to  foreclose  it,  the  court  may,  *'  on 
motion  of  the  plaintiff  '*  allow  the  creditors  all  sums  advanced  for  taxes, 
assessments,  insurance,  or  for  any  other  purpose  in  order  to  protect  their 
security,  '*  and  the  bill  alleges  that  there  is  due  the  complainants"  the 
taxes  of  the  last  year  which  the  complainants  have  paid,  it  is  sufficient 
to  authorize  in  the  decree  the  allowance  of  moneys  advanced  for  such 
taxes. 

8.  Decrees  Pro  Conpesso— H''7iaf  They  Amount  to.-— Where  a  bill 
for  foreclosure  alleges  that  a  party  claims  an  interest  in  the  mortgaged 
premises  as  a  **  subsequent  grantee,"  a  decree  pro  confesso  against 
such  party  amounts  to  a  finding  that  he  is  a  subsequent  grantee,  whose 
rights  are  subordinate  to  those  of  the  complainant,  but  who  has  never- 
theless the  right  to  redeem  from  a  sale  of  the  premises. 

4.  Decrees— Parte  Are  to  Be  Harmonized. — ^The  parts  of  a  decree 
should  be  harmonized  and  to  this  end  courts  will  reject  such  words  as 
appear  to  have  been  used  inadvertently. 

Bill  to  Foreclose  a  Mortgage.— Error  to  the  Curcuit  Court  of  St.  Clair 
County;  the  Hon.  Alonzo  S.  Wilderman,  Judge,  presiding.  Heard  in 
this  court  at  the  February  term,  1895.  Affirmed.  Opinion  filed  Septem- 
ber 6,  1895. 

Extract  from  the  mortgage : 

**  And  the  said  mortgagors  further  agree  and  consent  that  in  any  suit 
to  foreclose  this  mortgage,  the  court  may ,  on  the  motion  of  the  plaintiff  and 
without  regard  to  the  solvency  of  the  said  debtors  or  the  value  of  the 
said  premises,  appoint  a  receiver  of  the  said  premises,  and  may  allow 
the  said  creditor  not  only  all  sums  advanced  for  taxes,  assessments,  in- 
surance, or  for  any  other  proper  purpose  in  order  to  protect  this  security, 
with  interest  on  such  advances  at  the  rate  of  eight  per  cent  per  annum, 
but  also  in  addition  to  the  taxable  costs  and  disbursements,  whatever 
moneys  the  said  creditor  may  necessarily  and  reasonably  pay  or  become 
liable  for  on  account  of  the  services  of  an  attorney,  solicitor  or  counsel 
in  such  suit,  the  said  mortgagors  hereby  giving  a  lien  upon  the  said 
premises  for  the  same.** 
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James  W.  Williams,  attorney  for  plaintiffs  in  error  Julia 
E.  and  James  T.  McCasland. 

Jesse  M.  Freels  and  M.  Millard,  attorneys  for  plaintiff 
in  error  D.  C  Lusk. 

I  When  a  party  suffers  a  default  he  admits  only  what  is 
well  pleaded,  and  if  other  facts  are  necessary  to  support  the 
decree,  it  will  be  erroneous.  Wing  v.  Cropper,  35  111.  267; 
Gault  V.  Hoagland,  25  111.  266;  Kaster  v.  Miller,  148  111. 
195;  Hannas  v.  Hannas,  110  111.  53. 

A  decree  will  be  reversed  on  error  where  the  allegations 
in  the  bill  are  insufficient  to  support  its  findings.  Waugh 
V.  Bobbins,  33  III.  181. 

The  complainants  are  bound  by  the  allegations  of  their 
bill  and  it  was  error  to  decree  relief  to  a  greater  extent 
than  they  were  entitled.     Gold  v.  Ryan,  14  111.  53. 

The  decree  should  conform  to  the  bill  and  not  go  beyond 
the  case  made  by  its  averments.    Hall  v.  Tawne,  45  lU.  493. 

A  decree  requiring  the  defendant  to  pay  money  not 
claimed  in  the  bill  will  be  reversed.  Bryan  v.  McCord,  105 
111.  459;  Brown  v.  Howland,  98  111.  625;  Marvin  v.  Collins,  98 
111.  510;  Walters  v.  Walters,! 32  111.  467;  Gage  v.  Curtis,  122 
111.  520;  Morrison  v.  Smith,  130  111.  304. 

"  It  is  a  fundamental  principle  of  courts  of  equity  to  make 
as  .complete  a  decision  upon  all  the  points  embraced  in  a 
cause  as  the  case  will  admit,"  so  as  to  preclude  further  liti- 
gation.    2  Dan.  Chan.  Prac.,  1006. 

The  decree  should  determine  *'  the  rights  of  all  the  par- 
ties in  the  suit  according  to  equity  and  good  conscience," 
1  Black  on  Judg.,  Chap.  1,  Sec.  1,  p.  3. 

It  must  be  final  as  to  all  and  settle  every  right  Ibid., 
Sees.  23  and  24. 

If  a  decree  fails  to  make  any  disposition  of  the  case,  as  to 
a  party  who  has  an  interest,  it  will  be  erroneous.  Pearce 
V.  Pearce,  77  III.  284;  see  also,  Barbour  v.  White,  37  111. 
164;  Dowe  v.  Battle,  12  111.  373. 

CooKRELL  &  Movers,  attorneys  for  defendants  in  error,con- 
tended  that  no  exception  was  filed  before  the  master  in  chan- 
cery, nor  was  any  taken  or  filed  on  the  coming  in  of  the  master 
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in  chancery's  report  before  the  court.  In  Keigard  v.  McNeil, 
38  111.  400,  the  Supreme  Court  of  this  State  laid  down  the 
following  doctrine :  "  No  exceptions  having  been  taken  to 
the  master's  report  in  the  court  below,  it  can  not  be 
questioned  for  the  first  time  in  this  court.  If  unsatis- 
factory, he  should  have  excepted  and  had  his  exceptions 
heard  in  the  court  below,  and  if  not  allowed,  then  he  could 
have  assigned  error  on  the  decree  of  the  court." 

In  Pennell  v.  Lamar  Insurance  Company  et  al.,  73  111. 
303,  the  Supreme  Court  again  declared  as  follows :  *^  It  is 
first  urged  that  to  have  been  heard  and  determined  in  the 
court  below,  the  exception  to  the  allowance  of  the  claim  of 
plaintiff  should  have  been  taken  before  and  disallowed  by 
the  master;  that  until  such  an  exception  is  thus  taken  and 
disallowed,  the  parties  can  not  be  heard  on  exceptions  in  the 
Circuit  Court.  This  is  announced  as  the  better  practice  in 
the  cases  of  McClay  v.  Norris,  4  Gilm.  370,  and  Brockman 
V.  Aulger,  12  111.  277." 

If  an  attorney's  fee  can  be  allowed  without  a  direct  alle- 
gation in  the  bill  where  the  mortgage  itself  is  made  a  part 
of  the  bill  and  provides  for  an  attorney  fee,  and  this  without 
testimony,  as  appears  from  this  case,  why  not  taxes  or  in- 
surance be  allowed  under  the  covenants  in  the  mortgage  in 
question  in  like  manner  ?  Under  a  general  prayer  for  re- 
lief the  court  may  grant  relief  appropriate  to  the  facts. 
Isaacs  V.  Steele,  3  Scam.  97;  Milan  v.  James,  105  111.  194; 
Hubbard  v.  U.  S.  Mortgage  Company,  14  Bradw.  40;  Hay- 
worth  V.  Taylor,  108  111.  275;  Holden  v.  Holden,  24  111.  App. 
106;  Vansant  v.  AUmon,  23  111.  26. 

The  mortgage  being  a  part  of  the  bill,  it  is  unnecessary  to 
aver  in  the  bill  that  complainant  is  by  the  terms  of  the 
mortgage  entitled  to  receive  a  solicitor's  fee;  that  fact  is 
sufficiently  shown  by  the  mortgage  itself,  which  is  a  part 
of  the  bill.    Telford  v.  Garrels,  132  111.  555. 

Mb.  Pbesidino  Justice  Soofield  delivered  tiib  opmiON 
OF  THE  Court. 

Defendants  in  error  filed  a  bill  to  foreclose  a  mortgage,, 
which  concluded  with  the  general  prayer  for  relief.    The 
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notes  and  mortgage  were  attached  to  the  bill  as  exhibits  and 
were  made  a  part  thereof  by  express  averment.  The  bill 
alleged  a  breach  of  the  conditions  of  the  mortgage,  and  that 
defendants  in  error  had  elected  to  declare  the  whole  amount 
of  the  indebtedness  due,  as  they  had  the  right  to  do  under 
the  provisions  of  the  mortgage.  Under  the  general  prayer 
the  court  could  decree  in  favor  of  the  complainants  such  re- 
lief as  was  appropriate,  which  in  this  case  was  the  foreclos- 
ure of  the  mortgage  for  the  amount  due  by  the  terms 
thereof. 

James  T.  McCasland  and  Julia  £.  McCasland,  the  makers 
of  the  notes  and  mortgage,  filed  their  answers  to  the  bill.  A 
decree  pro  co7ifes80  was  rendered  against  David  C.  Lusk,  who 
filed  no  answer.  The  cause  was  referred  to  the  master  in 
chancery  to  take  and  report  the  evidence,  together  with  his 
findings  of  fact  and  conclusions  of  law.  The  master  made 
his  report  and  the  court  rendered  a  decree  based  upon  the 
master's  findings  and  conclusions,  foreclosing  the  mortgage 
and  ordering  a  sale  of  the  mortgaged  premises,  to  satisfy  the 
amount  due  defendants  in  error  under  the  decree. 

Plaintiffs  in  error,  the  McCaslands  and  Lusk,  have  made 
the  same  assignment  of  errors  and  have  presented  two 
briefs,  prepared  by  different  attorneys,  containing  substan- 
tially the  same  arguments  in  support  of  their  claim  that  the 
decree  is  erroneous  and  should  be  reversed.  The  first  four 
of  the  errors  assigned  relate  to  the  alleged  insufficiency  of 
the  allegations  of  the  bill,  and  the  fifth  and  last  to  the 
alleged  failure  of  the  decree  to  find  and  declare  the  rights  of 
Lusk  as  a  party  to  the  suit. 

The  maiiter's  report  finds  that  there  is  due  to  the  com- 
plainants from  the  defendants,  as  principal  and  interest  and 
taxes,  the  sum  of  $15,013.16;  that  a  reasonable  fee  for  com- 
plainants' solicitors  is  $500,  and  that  the  mortgage  should 
be  foreclosed,  and  the  premises  described  therein  sold  for 
the  payment  of  these  amounts.  No  exceptions  were  taken 
or  filed  to  the  master's  report,  either  before  the  master  or  in 
the  Circuit  Court;  therefore  plaintiffs  in  error  can  not 
allege  in  this  court  that  the  evidence  taken  by  the  master 
was  not  sufficient  to  support  the  findings  of  his  report,  or 
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the  decree  of  the  court  based  thereupon.    Cheltenham  Im- 
provement Co.  V.  Whitehead,  128  111.  279. 

But  it  is  said  that  the  sum  of  $15,013.16,  under  the  lan- 
guage of  the  decree,  is  in  part  for  moneys  paid  on  insurance, 
as  well  as  for  the  amount  due  on  the  notes,  and  that  no 
decree  for  insurance  can  be  sustained,  because  of  the  insuf- 
ficency  of  the  allegations  of  the  bill  as  to  this  item. 

It  is  true  that  the  decree  finds  that  the  sum  of  $16,013.16 
is  for  the  amount  due  on  the  notes,  and  for  the  amounl^s  paid 
for  '^  taxes  and  insurance  and  interest  on  said  sums,"  but  it 
is  also  true  that  the  decree  is  based  upon  the  master's  report, 
which  is  copied  into  the  decree  and  made  a  part  thereof,  and 
that  the  master's  report  finds  expressly  that  the  sum  of 
$15,013.16  is  for  the  amount  due  on  the  note  and  for  taxes. 
The  parts  of  the  decree  must  be  harmonized,  if  that  can  be 
done,  and  this  leads  to  a  rejection  of  the  word  "  insurance," 
as  having  been  used  inadvertently  in  the  preparation  of  the 
decree. 

No  part  of  the  amount  of  the  decree  being  for  moneys 
advanced  for  insurance,  we  need  not  consider  whether  or  not 
a  decree  for  such  moneys  could  be  sustained  under  the  alle- 
gations of  the  bill. 

But  it  is  said  that  the  bill  is  not  sufficient  to  allow  a  de- 
cree even  for  moneys  advanced  for  taxes.  The  mortgage, 
which  is  a  part  of  the  bill,  provides  that,  in  any  suit  to 
foreclose  the  mortgage,  the  court  may,  "  on  the  motion  of 
the  plaintiff,"  allow  the  creditors  "  all  sums  advanced  for 
taxes,  assessments,  insurance,  or  for  any  other  proper  pur- 
pose, in  order  to  protect  this  security,  with  interest  on  such 
advances  at  the  rate  of  eight  per  cent  per  annum."  The 
bill  alleges,  among  other  things,  that  there  is  due  the  com- 
plainants "  the  taxes  of  the  last  year,  which  the  complainants 
have  paid."  These  allegations  were  sufficient  to  authorize 
the  allowance  of  moneys  advanced  for  the  taxes  of  one  year, 
at  least. 

It  is  argued  that  the  decree  is  for  $239.91  more  than  the 
amount  due  on  the  notes  and  the  taxes  for  the  year  referred 
to,  with  interest  thereon.    We  decline  to  inquire  into  the 
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correctness  of  this  assertion,  for  two  reasons :  In  the  first 
place,  no  exceptions  were  filed  to  the  master's  report,  and 
the  snflaciency  of  the  evidence  to  support  the  findings  can 
not  be  raised  for  the  first  time  in  this  eoart.  Cheltenham 
Improvement  Co.  v.  Whitehead,  supra.  In  the  second  place, 
no  part  of  the  evidence,  which  begins  on  the  21st  page  and 
ends  on  the  112th  page  of  the  record,  has  been  abstracted, 
and  we  decline  to  search  the  record  to  ascertain  whether 
the  decree  includes  the  taxes  advanced  for  one  or  two  years. 
C,  P.  &  St.  L.  By.  Co.  V.  Wolf  et  al.,  137  111.  360;  Joliet 
Street  Ry.  Co.  v.  McCarthy,  42  111.  App.  49;  McGillis  et  al. 
V.  Anderson,  44  Id.  601. 

Moreover,  we  are  unable  to  see  why  moneys  advanced  for 
taxes  may  not  be  allowed  without  further  allegations  on  the 
subject  in  the  bill  than  the  provisions  of  the  mortgage  when 
that  instrument  is  made  a  part  of  the  bill,  just  as  is  done 
with  reference  to  solicitor's  fees  under  the  authority  of  such 
cases  as  Telford  v.  Garrels  et  al.,  132  111.  560,  and  Dates  et 
al.  V.  Winstanley  et  al.,  53  111.  App.  623.  At  the  same  time 
it  is  proper  to  suggest*that  bills  for  foreclosure  should  be 
framed  with  such  care  as  to  prevent  a  litigant,  who  has  no 
defense  on  the  merits,  from  raising  these  questions  in  an 
appellate  court.'  The  safe  way  is  the  best  way;  and  the 
safe  way  is  to  claim  in  the  bill  specifically  those  items  for 
which  a  foreclosure  is  desired. 

One  other  point  remains  to  be  considered.  It  is  said  that 
the  decree  is  erroneous  in  leaving  Lusk's  position  undefined 
and  his  rights  unadjudicated. 

The  amended  bill  alleges  that  Lusk  claims  some  inter- 
est in  the  real  estate  described  therein  as  a  "  subsequent 
grantee."  The  decree  pro  co7ifes8o  against  this  defendant 
amounts  to  a  finding  that  he  is  a  subsequent  grantee,  whose 
rights  are  subordinate  to  those  of  defendants  in  error,  but 
who  has,  nevertheless,  the  right  to  redeem  from  a  sale  of  the 
premises.  It  would  have  been  better  to  make  the  finding 
of  the  decree  more  specific  upon  this  point.  As  it  is,  how- 
ever, Lusk's  position  is  sufficiently  defined,  and  he  can  not 
have  the  decree  reversed  on  this  ground. 

The  decree  is  aflBirmed. 
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1.  Master  and  Servant— Pf^^^  Are  Not  Hazards  of  the  Service,-- 
An  employe  who  voluntarily  undertakes  to  do  hazardous  work  takes 
upon  himself  the  risks  and  dangers  ordinarily  incident  to  his  employ- 
ment only,  and  not  those  risks  and  dangers  which  are  not  ordinarily 
incident. 

3.  Pleading — Negligence— Several  Causes  of  Action^Becovery  on 
One, — Where  a  declaration  contains  several  distinct  charges  of  negli- 
gence, if  either  of  such,  charges  sets  forth  a  cause  of  action  and  is  sus- 
tained by  the  evidence,  a  recovery  may  be  had  although  the  other 
charges  are  not  proved. 

8.  Same — Ordinances  of  Cities. — It  is  not  necessary  for  a  pleader  to 
set  out  an  ordinance  in  the  declaration  verbatim.  It  is  sufficient  to 
refer  to  it  and  state  the  substance  of  it. 

4.  Special  Findings—  When  Not  Inconststent  with  the  General  Ver- 
dict,— Where  a  declaration  in  an  action  for  damages  caused  by  death 
resulting  from  negligence,  contains  three  several  and  distinct  charges 
of  negligence,  and  special  findings  are  returned  by  the  jiu'y  at  the 
request  of  the  defendant  as  to  some  of  such  charges  and  none  as  to  the 
others,  because  no  special  interrogatories  based  upon  those  charges  were 
submitted,  such  special  findings  do  not  show  that  the  jury  did  not  find 
such  charges  proved  and  where  the  evidence  justifies  them  in  so  finding, 
their  verdict  should  be  sustained. 

5.  Special  Interrogatories— JVbf  Relating  to  Ultimate  Facts,— 
Special  interrogatories  which  do  not  relate  to  ultimate  facts  in  issue  are 
properly  refused. 

6.  Ordinances — Presumptions  as  to  Their  Being  in  Force. — ^Where 
the  evidence  shows  that  an  ordinance  was  in  force  on  a  certain  day,  the 
presumption,  in  the  absence  of  evidence  showing  its  repeal,  is  that  it 
remains  in  force. 

7.  Fellow-Servants — Burden  of  Proof  as  to.— Where  a  declaration 
in  an  action  for  personal  injuries,  resulting  in  death,  avers  that  the  de- 
ceased and  those  causing  his  death  were  not  fellow-servants,  and  the 
general  issue  is  pleaded,  the  burden  is  upon  the  plaintiff  to  prove  that 
they  were  not  fellow-servants  as  alleged. 

8.  iNSTRUcnONS-- Upon  the  Issues,  in  the  Absence  of  Evidence.—TJnder 
pleadings  presenting  the  issue  as  to  whether  or  not  a  deceased  person 
and  those  causing  his  death  were  fellow-servants,  it  is  not  reversible 
error  to  instruct  the  jury  upon  the  law  of  fellow-servants,  although  it 
may  not  have  been  insisted  by  the  defendant  on  the  trial  that  such  per- 
sons were  fellow-servants. 

Action  on  the  Case. — Death  from  negligence,  etc.  Appeal  from  the 
City  Ckmrt  of  East  St.  Louis;  the  Hon.  B.  H.  Canbt,  Judge,  presiding. 
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Heard  in  this  court  at  the  February  term,  1895.    Affirmed.    Opinion 
filed  September  6,  1896. 

Turner  &  Holder,  attorneys  for  appellant. 

Where  an  employe,  after  having  the  opportunity  of  be- 
coming acquainted  with  the  risks  of  his  situation,  accepts 
them,  he  can  not  complain  if  subsequently  injured  by  such 
exposure.  By  contracting  for  the  performance  of  hazard- 
ous duties  he  assumes  such  risks  as  are  incident  to  their  dis- 
charge. In  performing  the  duties  of  his  place  a  servant  is 
bound  to  take  notice  of  the  ordinary  operation  of  familiar 
natural  laws,  and  to  govern  himself  accordingly.  If  he  fails 
to  do  so  the  risk  is  his  own.  He  is  bound  to  use  his  eyes 
to  see  that  which  is  open  and  apparent  to  any  person  using 
his  eyes,  and  if  he  fails  to  do  so  he  can  not  charge  the  con- 
sequences upon  the  master.  14  Am.  &  £ng.  Ency.  of  Law, 
842;  Stafford  v.  C,  B.  &  Q.  K.  K.  Co.,  114  111.  247;  Indian- 
apolis, etc.,  R  Co.  V.  Flanagan,  77  111.  365. 

A  car  inspector,  while  performing  his  duty,  stepped  be- 
tween two  cars  and  was  killed.  Could  not  recover.  Pot- 
ter V.  N.  Y.  Cent.  &  H.  K.  R.  (N.  Y.),  32  N.  E.  Rep.  602. 

A  servant  who  accepts  a  dangerous  employment,  know- 
ing it  to  be  dangerous,  and  remains  therein  without  objec- 
tion, takes  all  the  risk  pertaining  thereto.  Chicago  A.  P. 
B.  Co.  V.  Sobkowiak,  38  111.  App.  537;  St.  L.  &  S.  E.  Ry.  Co.  v. 
Britz,  72  111.  259;  Chicago  &  A.  R.  R.  Co.  v.  Keefe,  47  111.  108; 
Simmons  v.  Chicago  &  Tomah  R.  R.  Co.,  110  111.  346. 

The  ordinance  as  to  speed  and  ringing  bell  was  not  in- 
tended for  employes  of  the  company  who  engaged  to  work 
in  the  yards  of  the  company,  where  nunjerous  engines  were 
continuously  running  back  and  forth.  Cautionary  signals 
are  only  for  strangers  crossing  tracks.  Roden  v.  Chicago  & 
Grand  Trunk  Ry.  Co.,  133  111.  72;  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Eininger,  114  111.  79;  I.  0.  R.  R.  Co.  v.  Hetherington, 
83  111.  512. 

A.  R.  Taylor  and  Wise  &  MoNui^tt,  attorneys  for  ap- 
pellee. 
The  plaintiff  proved  that  the  ordinance  was  passed  on 
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the  20th  of  February,  1889,  approved  by  the  mayor  Feb- 
ruary 21,  1889,  and  published  March  2,  1889.  The  record 
shows  that  the  book  was  "  a  printed  book  of  ordinances, 
purporting  to  be  published  by  authority  of  the  city  coun- 
cil "  and  in  addition  "  the  ordinance  and  the  date  of  publicar 
tion  thereof"  was  proved  by  the  certificate  of  the  clerk 
under  the  seal.  Under  Ch.  24,  Sec.  66, 1  Starr  &  Curtis'  Ann. 
St.  p.  474,  nothing  more  was  necessary.  The  ordinance  was 
proved  by  either  the  book  or  by  the  certificate.  This  stat- 
ute has  been  construed  and  we  need  only  cite  the  authori- 
ties. Lindsay  v.  Chicago,  115  111.  120-123;  Railroad  v. 
Voelker,  129  111.  540;  Railway  v.  Tartt,  64  Fed.  Rep.  825. 

The  ordinance  in  question  having  been  passed  and  in 
force  prior  to  the  death  of  the  deceased,  the  presumption  of 
law  is  that  it  continued  to  be  in  force  until  thecontrarv  was 
shown.  The  objection  that  the  proof  did  not  show  the 
ordinance  was  in  force  when  O'Connell  was  killed  is  with- 
out merit.  If  this  ordinance  has  been  repealed  the  defend- 
ant could  have  shown  it.  The  law  is,  "  When  the  existence 
of  a  person,  a  personal  relation  or  a  state  of  things  is  once 
established  by  proof,  the  law  presumes  that  the  person,  re- 
lation or  state  of  things  continues  to  exist  as  before  until 
the  contrary  is  shown."  Greenleaf  on  Evidence,  15th  Ed., 
Sec.  41. 

"The  presumption  prevailing  (is)  that  when  a  fact  is 
-  shown  to  exist  it  continues  until  shown  to  have  ceased." 
Butler  V.  Chapin,  28  111.  234. 

Mb.  P&BsmiNa  Justiob  Soofield  delivered  the  opinioit  of 
THE  Court. 

Edward  O'Connell  had  been  working  for  appellant  for 
some  time  in  the  capacity  of  chief  yard  clerk  and  watchman, 
with  the  powers  of  a  policeman,  at  the  city  of  East  St.  Louis. 
On  May  2, 1895,  one  of  appellant's  engines  was  to  be  sent  to 
Pinckney ville  for  purposes  of  extra  work,  and  O'Connell 
rode  on  the  engine  as  far  as  the  lumber  yard,  as  it  is  called, 
and  then  alighted  from  the  engine.  There  is  a  conflict  of 
the  evidence  as  to  what  engaged  his  attention  for  the  next 
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few  minutes.  On  the  one  hand,  it  is  alleged  that  he  was 
engaged  in  taking  car  numbers  and  examining  the  seals,  and 
on  the  other  hand,  that  he  was  devoting  his  time  to  the  load- 
ing of  a  revolver.  The  evidence  was  such  as  to  authorize 
the  jury  to  find  that  he  waa  taking  car  numbers  and  exam- 
ining seals,  as  it  was  his  duty  to  do  under  the  terms  of  his 
employment. 

In  the  meantime,  the  engineer,  finding  the  main  track 
blocked  with  cars,  backed  the  engine,  by  direction  of  the 
yard-master,  that  he  might  run  upon  a  side-track  and  pro- 
ceed around  the  obstruction,  instead  of  waiting  for  the  main 
track  to  be  cleared.  O'Connell's  back  was  toward  the 
engine,  which  moved  down  the  track,  with  the  tank  or  ten- 
der in  advance.  He  turned  as  the  engine  was  upon  him  and 
struggled  heroically,  but  unsuccessfully,  for  his  life.  He 
received  fatal  injuries  and  died  that  afternoon.  It  is  not 
worth  while  to  spend  time  in  discussing  the  question  as  to 
whether  or  not  the  deceased  was  in  the  discharge  of  his 
duty,  or  negligently  loading  a  revolver,  when  he  was 
injured.  There  is  an  abundance  of  evidence  from  which  the 
jury  might  find  that  he  was  doing  his  usual  work  and  exer- 
cising ordinary  care  under  the  circumstances,  and  a  discus- 
sion of  the  evidence  upon  this  point  would  probably  answer 
no  useful  end. 

Nor  do  we  deem  it  necessary  to  consider  the  cases  cited 
for  the  purpose  of  showing  that  when  one  voluntarily  under- 
takes to  do  hazardous  work,  he  takes  upon  himself  the  risks 
and  dangers  ordinarily  incident  to  his  employment.  It  is 
not  difficult  to  formulate,  or  agree  upon,  abstract  proposi- 
tions of  law.  Diversity  of  opinion  arises  chiefly  with  refer- 
ence to  the  application  of  a  certain  proposition  to  a  given 
state  of  facts.  It  is  sufficient  to  say  here  that  the  hazard 
which  brought  O'Connell  to  his  grave  was  not  such  as  was 
ordinarily  incident  to  his  work.  He  might  well  expect  to 
find  himself  in  close  quarters  from  passing  engines  and  mov- 
ing cars,  but  he  could  not  be  held  to  anticipate  that  an  en- 
gineer on  the  way  to  Pinckney  ville  would  find  the  track 
blocked  and  would  then  back  the  engine  along  the  track, 
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not  only  without  signals,  but  also  without  looking  to  see 
whether  or  not  the  track  was  clear. 

There  are  other  questions  submitted  for  our  consideration, 
which  can  not  be  disposed  of  without  a  statement  of  the 
grounds  of  action  relied  upon  in  the  declaration.  The 
declaration  is  a  single  count,  but  this  contains  three  dis- 
tinct charges  of  negligence.  The  first  charge  is  carelessness 
and  recklessness  in  run&ing  the  engine  ^^  without  looking 
out  for  persons  upon  the  track,  and  especially  for  said 
Edward  O'Connell,"  and  without  giving  any  signal  of  the 
approach  of  the  train.  The  second  charge  is  the  violation 
of  an  ordinance  which  requires  the  bell  of  every  engine  run- 
ning upon  a  track  in  the  city  to  be  rung  continuously.  The 
third  is  the  violation  of  another  ordinance,  which  prohibited 
the  running  of  an  engine  within  the  city  at  a  greater  rate 
of  speed  than  ten  miles  an  hour. 

Now  the  law  is  that  if  either  of  several  charges  of  negli- 
gence contained  in  a  declaration  is  such  as  to  set  forth  a 
cause  of  action,  and  is  sustained  by  the  evidence,  a  recovery 
may  be  had,  although  the  other  charges  are  not  proved. 
Weber  Wagon  Co.  v.  Kehl,  139  111.  644;  East  St.  Louis  Con- 
necting Railway  Co.  v.  Shannon,  52  111.  App.  420.  Turning 
to  the  record  we  find  ample  evidence  to  sustain  the  first 
charge  of  negligence,  as  pleaded  in  the  declaration.  The 
engineer  and  others  of  the  crew  knew  that  O'Connell  had 
alighted  from  the  engine;  they  knew  that  his  business  was 
such  as  to  take  him  upon  the  tracks  and  among  the  cars  at 
this  point;  they  knew  that  he  was  expecting  that  the  engine 
would  go  to  Pinckney ville.  Nevertheless,  the  engine  was 
backed  up  the  track,  and  neither  engineer  nor  conductor,  nei- 
ther fireman  nor  brakemen,  saw  O'Connell  until  after  he  was 
down  upon  the  ground.  When  O'Connell  was  struck  the 
en^ne  had  attained  a  velocity  of  from  four  or  five  to  ten 
or  fifteen  miles,  showing  that  O'Connell  was  far  enough  in 
advance  of  the  tender  when  the  engine  began  backing  to 
have  been  seen  if  the  engineer  had  been  giving  proper  at- 
tention to  his  responsible  duties.  It  may  be  mentioned,  also, 
that  the  jury  found,  and  that  they  were  justified  in  finding, 
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that  the  bell  was  not  ringing  and  that  the  engine  was  mov- 
ing at  the  rate  of  ten  or  fifteen  miles  an  hour,  at  the  time 
of  the  accident.  Thus  it  appears  that  O'Connell  was  not 
warned  of  his  danger  by  any  signal  from  the  engineer,  but 
was  fatally  injured  through  the  carelessness  and  recklessness 
of  appellant's  servants.  It  is  proper  to  state  in  this  con- 
nection that  it  is  conceded  by  appellant  that  O'Connell  and 
the  crew  of  the  engine  were  not  fellow-servants. 

It  may  be  said,  however,  that  the  special  findings  of  the 
jury  show  that  the  verdict  was  based  upon  the  second  and 
third  charges  of  negligence,  and  that  if  neither  of  those  is 
a  good  cause  of  action,  the  judgment  should  be  reversed. 
The  jury  returned  these  special  findings  at  the  request  of 
appellant,  and  returned  none  as  to  the  first  charge  of  n^li- 
gence,  because  no  question  based  upon  this  charge  was  pro- 
pounded to  them.  There  is  nothing  in  the  special  findings 
to  show  that  the  jury  did  not  find  the  first  charge  proved, 
and  inasmuch  as  the  evidence  would  have  justified  them  in 
so  finding,  the  verdict  should  be  sustained,  under  the  author- 
ities above  cited^  without  regard  to  the  sufficiency  of  the 
other  charges. 

This  view  of  the  case  renders  it  unnecessary  for  us  to 
decide  whether  or  not  the  ordinances  as  to  speed  and  the  ring- 
ing of  the  bell  apply  to  the  employes  of  appellant  on  its 
private  grounds. 

There  is  nothing  in  the  claim  made  by  appellant  that  the 
ordinances  relating  to  speed  and  the  ringing  of  the  bell  were 
improperly  admitted  in  evidence  under  the  averments  of  the 
declaration.  It  was  not  necessary  for  the  pleader  to  set  out 
the  ordinances  in  the  declaration  verbatim.  It  was  suffi- 
cient to  refer  to  the  ordinances  and  to  state  the  substance 
thereof.  The  only  exception  preserved  in  this  connection 
relates  to  the  publication  of  the  ordinances,  and  to  the  fact 
that  there  was  no  certificate  that  the  ordinances  were  in 
force  on  the  dav  of  the  accident.  But  the  evidence  shows 
that  the  ordinances  were  duly  published,  and  that  they  were 
in  force  on  a  day  prior  to  the  day  of  the  accident,  which  is 
sufficient,  in  the  absence  of  evidence  showing  a  repeal  of  the 
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^ordinances.  It  is  not  held  in  A.,  T.  &  S.  F.  R.  R.  Co.  v. 
Feehan,  149  111.  202,  cited  by  appellant,  that  a  certificate  of 
the  clerk  that  the  ordinances  were  in  force  on  the  day  of  the 
accident  is  indispensable  to  the  use  of  the  ordinances  as 
evidence.  The  only  question  in  the  Feehan  case  was 
whether  or  not  there  was  evidence  sufficient  to  show  that 
the"  ordinance  in  question  was  passed  (and  published)  before 
Feehan's  death,  so  as  to  have  been  in  force  at  that  time." 
This  decision  has  no  application  to  the  question  now  before 
this  court,  for  the  reason  that  the  passage  and  publication 
of  the  ordinances  in  1889  was  clearly  proved,  and  there  is  no 
evidence  to  show  that  they  were  ever  repealed. 

It  is  worthy  of  remark  that  no  question  as  to  the  mate- 
riality or  relevancy  of  the  oixiinances,  or  of  the  evidence  as 
to  the  speed  of  the  train,  or  the  failure  to  ring  the  bell, 
has  been  properly  presented  to  us  by  this  record.  In  one 
place  a  general  objection  was  made  to  the  introduction  of 
the  ordinances,  but  even  here'  no  exception  has  been  pre- 
served as  to  the  ruling  of  the  court.  No  instruction  was 
asked  by  either  party  as  to  the  second  or  third  charges  of 
negligence,  or  the  evidence  tending  to  prove  the  same.  If 
these  charges  of  negligence  do  not  constitute  causes  of 
action  because  the  accident  was  to  an  employe  of  appellant 
in  its  private  yards,  the  question  has  not  been  brought 
before  us  by  the  offer  of  instructions  on  the  trial,  by  excep- 
tions preserved  to  the  rulings  of  the  court  in  admitting  evi- 
dence, by  motion  to  exclude  evidence,  or  in  any  other  appro- 
priate manner.  Therefore,  having  found  that  the  first 
charge  of  negligence  is  a  good  cause  of  action,  and  has  been 
proved  as  alleged,  and  having  found  no  error  available  to 
appellant  in  the  admission  of  evidence  as  to  the  other 
charges,  the  judgment  niust  be  affirmed,  even  though  a  fail- 
ure to  comply  with  the  ordinances  may  not  constitute  neg- 
ligence as  to  an  employe  of  appellant  in  its  private  yards. 

The  only  objection  made  in  this  court  to  tlie  rulings  of 
the  court  below  in  giving  appellee's  instructions,  is  that  the 
instructions  stated  the  law  upon  the  question  of  fellow- 
servants,  when,  as  it  is  said,  that  question  was  not  in  issue 
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on  the  trial  of  the  case.  The  question  was  in  issue  under 
the  pleadings.  The  declaration  averred  that  the  deceased 
and  those  who  caused  his  death  were  not  fellow-servants, 
and  the  general  issue  required  proof  of  this  averment  to  be 
made.  It  may  be  true,  as  appellant  contends,  that  the  evi- 
dence showed  that  deceased  and  the  engine  crew  were  not 
fellow-servants,  but  how  could  appellee's  counsel  know  that 
appellant  would  lay  down  its  arms  on  this  question  ?  And 
what  harm  could  result  from  stating  to  the  jury  the  law  re- 
.  lating  to  fellow-servants,  and  thus  gi  ving  appellant  the  benefit 
of  a  defense  which,  we  are  now  told,  was  not  insisted  upon? 
If  there  was  no  evidence  to  show  the  existence  of  the  relation 
of  fellow-servants,  then,  in  view  of  the  allegation  of  the 
declaration  upon  that  subject,  it  would  have  been  proper 
for  the  court  to  instruct  the  jury  squarely  that  the  deceased 
and  the  engine  crew  were  not  fellow-servants. 

If  the  court,  instead  of  doing  this,  submitted  the  question 
to  the  jury,  appellant  has  no  ground  of  complaint.  These 
instructions  can  not  have  had  the  effect  in  this  case  of  draw- 
ing the  attention  of  the  jury  from  principal  and  contested 
to  minor  and  undisputed  points.  It  is  not  argued  that  the 
law  as  to  who  are  fellow-servants  is  improperly  laid  down, 
nor  could  this  be  material  if  the  relation  of  fellow-servants 
did  not  in  fact  exist.  No  other  objection  to  appellee's  in- 
structions has  been  suggested  or  argued,  and  there  is  no 
other  objection,  therefore,  to  be  considered. 

Appellant's  instructions  were  properly  refused.  It  is  not 
the  law  that  the  master  is  not  liable  in  anv  case  for  an  in- 
jury  to  an  employe  working  in  a  dangerous  place,  where 
the  injury  was  not  willfully  inflicted.  Nor  is  it  true,  as  a 
proposition  of  law,  that  if  deceased  was  loading  his  revolver 
when  he  was  struck  by  the  engine,  there  could  be  no  re- 
covery for  his  death.  O'ConneU  was  a  policeman,  and  as 
such,  might  lawfully  load  his  pistol,  and  it  would  not  have 
been  negligence,  necessarily,  for  him  to  have  done  so  under 
the  circumstances  of  this  case. 

The  court  was  requested  to  require  the  jury  to  find  spe- 
cially whether  or  not  the  deceased  knew  that  he  was  work- 
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ing  in  a  dangerous  place  and  whether  or  not  he  was  loading 
his  revolver  when  he  was  struck.  If  both  these  questions 
had  been  submitted  and  had  been  answered  in  the  aflSrma- 
tive,  the  answers  would  not  have  been  contradictory  to  the 
general  verdict.  The  questions  did  not  relate  to  ultimate 
facts,  and  were  therefore  properly  refused. 

We  have  carefully  examined  tiie  record  and  have  found 
no  harmful  error  therein.    The  judgment  is  afSirmed. 
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FiEST  DiSTEiCT — October  Term,  1895, 


H.  Ockenholdt  t.  Charles  Frohman. 

1.  CONVBYANCES— WAaf  Posses.—A  conveyance  of  one's  right,  title 
and  interest  conveys  nothing,  unless  the  grantor  had  some  right,  title  or 
interest  in  the  thin^  conveyed. 

2.  Pbofertt — In  Literary  Productions, — An  author  at  common 
law  owns  his  literary  production,  but  may  sell  it  or  lose  his  property  in 
it  by  publication. 

8.  PLEADiNa  —  Avermentt  of  Oumership.  —  An  averment  that  the 
plaintiff,  **  and  no  other  person,  has  any  right/'  etc.,  is  no  averment  of  a 
fact,  but  of  a  mere  conclusion. 


Bill  for  an  Injanetion.—Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1895.  Reversed  and  remand^  with  directions.  Opin- 
ion filed  October  17,  1895, 

Geosgb  Frantzen  and  Albbbt  H.  Ttrbell,  attorneys  for 
plaintiflF  in  error,  contended  that  the  exclusive  right  to  rep- 
resent any  play  is  given  by  the  common  law  before  publica- 
tion, and  by  statutes  after  publication  by  copjrright.  The 
law  is  well  settled  to  the  effect  that  by  publication  in  print 
the  owner's  common-law  property  is  lost,  and  that  in  a  work 
so  published  he  has  no  other  right  than  that  secured  by 
statute.  Hence,  a  dramatist  may  have  a  statutory  but  no 
common  law  right  to  the  exclusive  representation  of  a  drama 
which  he  has  published  in  print.    Drone  on  Copyright,  554; 
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Eees  V.  Peltzer,  75  111.  475;  Wheaton  v.  Peters,  8  Pet.  (U. 
S.)  591;  Stowe  v.  Thomas,  2  Wal.,  Jr.  (U.  S.),  547;  Stevens 
V.  Gladding,  17  How.  (U.  S.)  447. 

And  this  doctrine  is  true  whether  the  publication  be  made 
in  one  country  or  another;  whether  in  the  United  States  or 
Europe.    Drone  on  Copyright,  577. 

The  use  by  the  defendants  of  a  manuscript  surreptitiously 
obtained  must  be  alleged  in  the  complainant's  bill.  Keene 
V.  Wheatley,  9  Am.  Law  Reg.  33;  Keene  v.  Kimball,  16 
Gray  (82  Mass.)  545. 

To  entitle  the  complainant  to  an  injunction  without  no- 
tice, the  allegations  of  the  bill  should  be  upon  absolute 
knowledge,  and  not  upon  information  and  belief.  Injunc- 
tions should  rarely,  if  ever,  be  granted  without  notice. 
Phelps  V.  Foster,  18  111.  309. 

In  stating  that  irreparable  injury  will  be  done,  the  facts 
and  circumstances  must  be  stated  to  show  it.  It  must  be 
shown  that  defendant  is  insolvent.  To  state  that  defendant 
is  of  no  pecuniary  responsibility,  is  not  sufficient.  Payer  v. 
Village  of  Des  Plaines,  20  HI.  App.  30;  Owens  v.  Cross,  105 
III.  354. 

BuLKLBY,  Gray  &  Moeb,  attorneys  for  defendant  in 
error,  contended  that  the  author  of  an  unpublished  man- 
uscript has  in  it  at  common  law  an  exclusive  right  of  prop- 
erty, the  violation  of  which  may  justly  be  protected  by  in- 
junction.   Palmer  v.  DeWitt,  7  Robt.  (K  Y.)  530. 

Copyright  before  publication  is  the  exclusive  privilege  of 
first  publishing  any  original  material,  the  product  of  intel- 
lectual labor.  Its  possession  is  property,  and  the  violation 
of  it  is  an  invasion  of  property,  and  it  depends  entirely  on 
common  law.     Phillips  on  the  Law  of  Copyright,  2. 

In  declaring  the  rules  of  law  and  applying  legal  reme- 
dies for  the  redress  and  prevention  of  wrong  there  is  no 
distinction  between  the  right  of  the  banker  to  his  bills  and 
bonds  embezzled  and  found  in  the  possession  of  the  wrong- 
doer, and  the  right  of  the  author  to  his  manuscript,  clan- 
destinely and  surreptitiously  taken  and  brought  out  for  pub- 
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licatioQ,  to  his  prejudice,  and  destruction  of  all  its  value  as 
property.  Both  may  resort  to  the  courts  for  protection  of 
such  rights  of  property,  and  are  entitled  to  the  remedies 
given  by  the  law.  Palmer  v.  DeWitt,  7  Eobt.  (N.  Y.)  530; 
see  also  Palmer  v.  DeWitt,  2  Sweeney  (N".  Y.)  558;  Crowe 
V.  Aiken,  2  Biss.  208;  French  v.  Connelly,  1  K  Y.  Weekly 
Di.  396;  Bartlette  v.  Crittenden,  4  McL.  300, 

Mr.  PRBsmiNG  JusTicB  Gary  delivered  the  opinion  of 
THE  Court. 

This  writ  is  prosecuted  from  a  decree  enjoining  the  plaint- 
iff in  error  perpetually  from  producing  the  play  called 
"  Charley's  Aunt,"  until  the  further  order  of  the  court.  The 
paragraph  of  the  bill  which  alleges  the  right  of  the  defend- 
ant in  error  to  the  play,  is  as  follows  :  "  That  among  his 
recent  purchases  was  a  play  which  has  acquired  great  pop- 
ularity in  the  United  States,  known  under  the  name  of 
*'  Charley's  Aunt,"  and  which  is  advertised  by  him  wherever 
the  same  has  been  produced  by  the  striking  and  novel  pict- 
ure of  a  laughing  cat;  that  the  complainant  acquired  the 
said  play  and  exclusive  right  to  represent  the  same  in  the 
United  States  and  Canada,  direct  from  the  author,  Brandon 
Thomas,  who  sold  to  him  for  a  large  sum,  all  his  right,  title 
and  interest  therein  and  to  the  stage  rights  thereof,  and  that 
the  complainant  and  no  other  person  or  persons  has  any 
right  in  and  to  the  same  in  the  United  States  and  Canada." 

Then  it  avers  that  the  unlicensed,  unauthorized  and  fraud- 

« 

ulent  representation  of  the  play  "  Charley's  Aunt,"  is  now 
threatened  at  a  hall  in  this  city,  known  as  Scandia  Hall,  lo- 
cated on  Ohio  street,  just  off  Milwaukee  avenue. 

That  the  production  is  advertised  as  the  said  play  of  the 
said  author,  Brandon  Thomas,  and  is  accompanied  upon  all 
advertisements  with  the  picture  of  the  laughing  cat,  and  is 
advertised  under  its  bill,  "  Charley's  Aunt." 

And  then  charges  the  plaintiff  in  error  with  that  wrong- 
doing. 

Now,  a  conveyance  of  one's  "  right,  title  and  interest " 
conveys  nothing,  unless  the  grantor  had  some  right,  title 
or  interest.    Frank  v.  Darst,  14  111.  304, 
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It  is  conceded  that  an  author,  at  common  law,  owns  his 
literary  productioij,  but  may  sell  it,  or  lose  his  property  in 
it  by  publication. 

In  this  bill  there  is  no  averment,  but  only  a  vague  phrase 
which  might,  in  ordinary  conversation,  import  that  Brandon 
Thomas  was  the  author  of  the  play,  and  there  is  not,  even  by 
recital,  any  statement  of  facts  that  tends  to  show  that  at 
the  time  of  the  supposed  sale  he  had  any  "  ri^ht,  title  and 
interest "  in  the  play. 

The  averment  that  the  defendant  in  error  "  and  no  other 
person  has  any  right,"  etc.,  i^  no  averment  of  fact,  but  of  a 
mere  conclusion.  Positive  averments  of  facts  are  necessary. 
High  Inj.,  Sec.  84. 

The  decree  was  made  upon  the  bill  alone,  the  plaintiff  in 
error  having  demurred  to  it,  and  when  the  demurrer  was 
overruled,  abiding  by  it.  Two  of  the  assigned  causes  of 
demurrer  were : 

**First.  The  bill  does  not  aver  that  the  said  Brandon 
Thomas  sold  the  exclusive  right  to  represent  said  play  in  the 
United  States  and  Canada  to  said  complainant.  It  only  avers 
that  he  sold  all  his  right,  title  and  interest  therein.  From  all 
that  appears  from  the  bill,  all  of  said  author's  right  ma}'' 
have  been  conveyed  before  that  time. 

Second.  The  bill  avers  that  no  other  person  or  persons 
except  complainant  has  any  right  in  and  to  the  said  play  in 
the  United  States  and  Canada.  This  is  both  argumentative 
and  a  conclusion." 

We  regard  these  causes  as  well  assigned.  If  Black  v. 
Henry  G.  Allen  Co.,  42  Fed.  Eep.  618,  is  to  be  read  to  the 
contrary,  we  can  not  follow  it;  more  especially  as  there  is  no 
direct  averment  that  Thomas  was  the  author  of  the  play. 

On  the  hearing  of  the  demurrer,  any  good  cause  going  to 
the  substance  of  the  bill,  was  available  to  the  plaintiff  in 
error.     1  Dan.  Chy.  588. 

In  our  judgment  the  bill  is  insufficient.  The  decree  is  re- 
versed and  the  cause  remanded^  with  directions  to  dissolve 
the  injunction. 
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^J^Ji  David  A.  Eohn  y.  The  Columbia  National  Bank. 


1.  Verdicts — Preponderance  of  the  Evidence. — Where  the  prepon- 
derance of  the  evidence  is  in  favor  of  the  verdict,  the  judgment  ren- 
dered upon  it  will  be  affirmed. 

ABsampsit.— Appeal  from  the  Superior  Court  of  Cook  Coimty;  the 
Hon.  Jonas  Hutchinson,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1895.    Affirmed.    Opinion  filed  October  17,  1895. 

Statemeijt  of  the  Case. 

On  the  8th  day  of  January,  1892,  the  appellee,  being  the 
owner  of  a  large  amount  of  bonds  of  the  Mecca  Company, 
entered  into  a  contract  with  the  appellant,  evidenced  by  the 
following  writing : 

"  The  Columbia  National  Bank  of  Chicago. 

Chicago,  Illinois,  January  8,  1892. 
Mr.  D.  a.  Kohn,  City. 

My  Dear  Sir :  If  you  will  purchase  $25,000  of  the  first 
mortgage  bonds  of  the  Mecca  Company  at  par,  secured  by 
a  trust  deed  in  the  hands  of  the  Illinois  Trust  and  Savings 
Bank,  said  bonds  drawing  seven  per  cent  interest  from  Jan- 
uary 1,  1892,  and  due  in  ten  years  from  date,  we  will  agree 
to  buy  said  bonds  back  from  you  at  the  same  price  you  paid 
for  same  at  any  time  you  may  desire,  upon  thirty  days' 
notice  from  you,  allowing  you  the  interest  on  said  bonds 
from  the  1st  of  January,  1892,  until  the  date  of  our  pur- 
chase from  you,  we  reserving  the  right  to  purchase  these 
bonds  from  you  at  any  time  by  giving  you  ten  days'  notice, 
provided  you  do  not  desire  to  keep  them  as  a  permanent 
investment;  that  is  to  say,  if  we  have  an  opportunity  to 
sell  them  permanently,  and  you  do  not  desire  to  keep  them, 
and  if  you  do  not  deliver  said  bonds  to  us  within  ten  days 
from  the  receipt  of  our  notice  of  our  desire  to  buy  said  bonds 
back  from  you,  then  this  obligation  to  repurchase  the  bonds 
from  you  shall  be  void. 

Tours  very  truly, 

Z.  DwiGOiNS,  Cashier. 
Accepted  :  D.  A.  Kohn.'^ 

In  pursuance  of  the  contract  appellant  paid  the  bank 
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$25,000,  and  left  the  bonds  with  the  appellee  for  safe  keep- 
ing. Appellee  collected  the  interest  falling  due  on  the 
bonds  and  paid  it  to  appellant.  Appellant  claims  that  the 
transaction  was  a  loan  by  him  to  the  bank  of  the  sum  of 
$25,000,  the  bonds  being  collateral  security  therefor  with  an 
option  right  to  purchase. 

On  April  3, 1893,  appellant  called  at  the  appellee's  banking 
house  and  informed  appellee's  president  that  he  thought  he 
was  going  to  need  $5,000,  and  testifies  that  he  then  gave 
the  thirty  days'  notice  and  "  called  the  money."  In  pur- 
suance of  this  notice  $5,000  was  paid  to  appellant. 

On  the  11th  day  of  May,  1893,  appellee,  being  then  in- 
solvent, suspended  business  and  the  payment  of  its  obliga- 
tions, and  afterward  on  the  22d  day  of  May,  1893,  one  Will- 
iam C.  Niblack  was  appointed  its  receiver. 

After  the  appointment  of  the  receiver  appellant  applied 
to  him  to  surrender  the  remaining  twenty  bonds,  claiming 
to  be  the  owner  of  the  same,  and  for  the  purpose  of  satis- 
fying the  receiver  as  to  his  ownership,  presented  to  the  re- 
ceiver his  o^vn  affidavit  in  which  he  stated  that  he  was  the 
owner  of  the  twenty  bonds;  that  they  were  left  in  the  vault 
of  appellee  for  safe  keeping;  that  they  were  the  prop- 
erty of  him,  the  appellant,  and  were  not  the  property  of  the 
appellee,  or  of  any  other  person,  firm  or  corporation,  and 
also  presented  an  affidavit  of  the  vice-president  of*  the  bank 
to  the  same  effect. 

The  receiver  delivered  the  bonds  to  appellant  and  took 
his  receipt  therefor. 

Appellant  brought  this  suit  to  recover  the  balance,  $20,000, 
of  the  loan  he  claims  to  have  made  to  appellee. 

The  court  gave  judgment  for  the  defendant. 

Monroe  &  Thornton,  attorneys  for  appellant. 

Duncan  &  Gilbert,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  op  the 
Court. 

Day  by  day  and  year  by  year  we  are  more  and  more  im- 
pressed with  the  value  of  written  evidence  in  determining 
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what  the  real  transaction  between  parties  was.  Writings  do 
not  forget,  neither  do  they  conjure  np  recollections  in  ac- 
cord with  what  later  experience  has  shown  would  have  been 
wise. 

The  writing  in  this  case,  signed  by  the  respective 'parties, 
is  utterly  inconsistent  with  the  theory  of  appellant;  his  sub- 
sequent conduct  in  receiving  the  interest  upon  these  bonds,  as 
well  as  his  demand  for  them  and  affidavit  stating  that  they 
were  his  property  and  not  the  property  of  the  bank,  is  also 
inconsistent  with  his  present  position. 

The  preponderance  of  the  evidence  is  with  appellee,  and 
the  judgment  of  the  Superior  Court  is  affirmed. 


John  J.  Booney^  Administrator  of  Ellen  M.  CooIe^  De- 
ceased^ and  Beqjamin  L.  Cook^  t.  Don  A. 
Monlton^  Trustee^  and  the  Globe 
National  Bank* 

1.  Parties— i^cprc«entoftw«  of  a  Deceased  Plaintiff.— -There  ip  no 
statutory  provision  by  which  one  in  the  position  of  a  defendant  can  bring 
into  court  the  representatives  of  one  who  died  standing  in  the  position 
of  plaintiff  or  complainant.  Such  representative  comes  into  court  vol- 
tmtary  or  not  at  alL 

2.  FORECLOSUBKS — Decrees— Execution, — In  a  suit  to  foreclose  a 
mortgage,  a  decree  which  provides  that  the  defendants  pay  the  com- 
plainants the  amount  of  the  mortgage  debt  and  cost,  and  that  the  com- 
plainants have  execution  therefor,  is  erroneous.  The  statute  authorizes 
an  execution  only  for  a  deficiency  of  the  proceeds  of  the  sale  to  pay  the 
mortgage  debt. 

Mortgage  Foreclosure. — ^Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1895.  Reversed  and  remanded  with  direc- 
tions.   Opinion  filed  October  17, 1895. 

W.  I.  Culver  and  W.  M.  Jones,  attorneys  for  appellants. 
J.  B.  Sturman,  attorney  for  appellees. 
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Mr.  Presiding  Justice  Gary  delivered  the  opinion  op 
THE  Court. 

This  is  a  bill  filed  by  Moulton,  trustee  for  the  Globe  Na- 
tional Bank,  to  which  the  bank,  by  amendment,  was  added 
aB  co-complainant,  to  foreclose  a  trust  deed  in  the  nature  of 
a  mortgage  made  by  Benjamin  L.  Cook  and  Ellen  M.,  his 
wife,  to  Moulton,  to  secure  the  payment  of  their  note  for 
$6,000  to  the  bank.  She  has  died  since  this  appeal  came 
here,  and  Eooney,  her  administrator,  has  been  substituted 
as  co-appellant  with  Benjamin  L.  Cook. 

The  appellants  now  insist  that  her  heirs  should  be  made 
parties  to  the  suit,  and  that  no  disposition  of  the  case  can 
be  made  until  they  are  brought  in. 

On  this  appeal  the  appellants  are  the  actors.  There  is  no 
statutory  provision  by  which  one  in  the  position  of  a  defend- 
ant can  bring  into  court  the  representative  of  one  who  died 
standing  in  the  position  of  plaintiff  or  complainant.  Such 
representative  comes  voluntarily,  or  not  at  all.  Sections  10 
and  17,  Ch.  1,  E.  S.,  "  Abatement."  These  sections  apply  on 
appeals  here.    Sec.  24. 

The  decree  not  only  provides  for  a  foreclosure,  but  also 
that  the  Cooks  pay  to  the  bank  $7,383.09  with  costs,  and 
that  the  bank  have  execution  therefor. 

This  is  assigned  as,  and  is,  error.  Sec.  16,  Ch.  95,  E.  S., 
"Mortgages,"  authorizes  such  a  decree  and  execution  for  a 
deficiency  of  the  proceeds  of  sale  to  pay  the  mortgage  debt, 
but  even  that  relief  can  be  given  only  when  authorized  by 
statute.  Pom,  Eq.,  Sec.  1228;  8  Am.  &  Eng.  Ency.  Law, 
264.  A  cross-error  is  also  assigned  that  the  attorney's  fees 
provided  for  by  the  deed  of  trust  were  not  allowed  to  the 
appellees.  Cook  v.  Moulton,  59  111.  App.  428.  The  decree 
is  reversed  and  the  cause  remanded  for  the  correction  of 
those  errors,  and  the  bringing  in  of  the  heirs  of  Mrs.  Cook 
if  the  complainants  there  should  so  elect. 

Neither  party  here  recovers  costs.  The  court  below  will 
jButer  a  new  decree  for  a  foreclosure  in  accordance  with  this 
opinion. 
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F.  A.  Behkopf  y.  Bachel  Samiiels. 

1.  EviOENCE — What  U  Not  Admissible  under  the  Allegation  of  Alia 
Enormia, — In  an  action  of  trespafls  for  the  breaking  and  enterbig  of  a 
store  and  carrying  away  goods,  it  is  error  to  admit,  under  the  ali^ation 
of  alia  enormia^  evidence  that  a  sum  of  money  was  missing  from  the 
store  after  the  defendant  left  with  the  goods. 

Trespass,  for  breaking  and  entering  a  store  and  carrying  away  goods. 
Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Frank 
Baker,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1895.    Remittitur  ordered,  etc.    Opinion  filed  October  17, 18d5. 

F.  M.  Williams  and  S.  G.  Abbott,  attorneys  for  appel- 
lant. 

W.  A.  Phelps,  attorney  for  appelUee. 

Mb.  Justice  Waterman  deliyebed  the  opinion  op  the 
Court. 

This  was  an  action  of  trespass,  the  declaration  counting 
on  the  breaking  and  entering  of  a  store  and  carrying  away 
of  certain  personal  property. 

Under  the  allegation  of  alia  enormia^  against  the  objec- 
tion of  appellant,  evidence  that  $95  in  money  was  missing 
from  the  store  after  the  defendant  below  left  with  the  goods 
he  removed,  was  permitted  to  be  introduced.  This  was 
error. 

In  an  action  for  trespass  for  breaking  and  entering  a 
house,  while  the  plaintiff  may,  under  the  allegation  of  alia 
enormia^  give  in  evidence  the  debauchery  of  his  daughter  or 
the  battery  of  his  servants,  yet  he  can  not  give  in  evidence 
the  loss  of  service  or  any  other  matter  that  would,  by  itself, 
sustain  an  action,  for  if  he  would  it  should  be  stated  spe- 
cially.    1  Chitty's  Pleadings,  396  (Ed.  of  1844). 

Appellee  did  not  receive  any  of  this  $95;  the  constable 
made  no  return  of  its  seizure  and  denied  having  taken  it. 

The  verdict  of  the  jury  established  that  the  goods  seized 
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were  the  property  of  appellee;  she  paid  $155  to  procure  their 
return.  Whether  she  recovered  all  that  were  taken  is  in 
dispute  with  no  preponderance  of  evidence  in  her  favor. 

Unless  appellee  will  remft  from  her  judgment  for  $230  so 
as  to  make  it  for  the  sum  of  $155  the  judgment  will  be  re- 
versed and  the  cause  remanded.  Appellant  will  recover  his 
costs  in  this  suit. 


William  J.  Galhoan  v.  John  Hanro  Ross. 

1.  Foreign  Judgments— 5utia  on,  Authentication  o/.— Foreign  judg- 
menlB  ma^  be  proved  by  copies  thereof,  duly  authenticated  by  the  duly 
authenticated  certificate  of  the  officer  properly  authorized  by  law  to  give 
such  copies. 

2.  Judicial  Noticb — Dominion  of  Canada. — ^The  court  takes  judi- 
cial notice  of  the  organization  of  the  dominion  of  Canada. 

8.  Judgments — Preaumptiona. — A  judgment  of  a  court  of  general 
jurisdiction  must  be  held  to  have  been  rendered  in  the  due  exercise  of 
that  jurisdiction  over  the  subject-matter  and  person,  unless  the  contrary 
is  shown. 

Debt,  on  a  foreign  judgment.  Error  to  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  Qibbons,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1895.    Affirmed.    Opinion  filed  October  17,  1895. 

Walker,  Judd  &  Hawlby,  attorneys  for  plaintiff  in  error, 
contended  that  in  order  to  lay  a  proper  grotind  of  recogni- 
tion of  any  foreign  judgment,  it  is  indispensable  to  estab- 
lish that  the  court,  pronouncing  such  judgment,  should  have 
a  lawful  jurisdiction  of  the  cause,  over  the  thing,  and  over 
the  parties. 

If  the  jurisdiction  fails  as  to  either,  it  is  to  be  treated  as  a 
mere  nullity,  having  no  obligation,  and  entitled  to  no  respect 
beyond  the  domestic  tribunals.  And  this  is  equally  true, 
whether  the  proceedings  be  in  rem  or  in  personam,  or  in 
rem  and  also  in  personam.  Story's  Conflict  of  Law,  3d  Ed., 
983. 

No  part  of  a  record,  by  itself,  can  have  the  same  effect 
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that  it  does  when  taken  in  connection  with  the  whole  of  the 
record.  A  judgment  against  a  party  without  notice,  either 
actual  or  constructive,  is  void.  It  is  not  a  judgment;  it  is  a 
blank,  as  if  it  had  not  been  written.  Vail  v.  Iglehart,  69 
111.  834;  Smith  v.  Smith,  17  111.  483;  Eamiston  v.  Schwartz, 
13  Serg.  &  Eawle  135;  Vance  v.  Reardon,  2  Nott  & 
McCord  299;  Dismukes  et  al.  v.  Musgrave,  8  Martin  (L.  A.  ife 
N.  S.)  375;  Ingham  v.  Crary,  1  Pa.  389;  Drake  v.  Granger, 
22  Fla.  356;  fiimeler  v.  Dawson  et  al.,  4  Scam.  542. 

Paden  &  Gridley  and  Gbove  E.  Walter,  attorneys  for 
defendant  in  error,  contended  that  where  the  record  of  a 
court  of  general  jurisdiction  is  silent  respecting  the  exist- 
ence of  some  jurisdictional  fact,  the  record  itself  is  at  least 
prima  facie  evidence  of  jurisdiction. 

In  Dunbar  v.  Hallo  well,  84  111.  168,  an  action  of  debt  was 
brought  upon  a  judgment  of  a  Circuit  Court  in  New  York. 
The  record  was  silent  as  to  whether  there  was  service  of 
process  on  the  defendant.  The  court  held  that  juriKdiction 
would  be  presumed.  Judge  Lawrence  in  his  opinion  dis- 
poses of  the  case  as  follows : 

"  It  is  contended  by  the  plaintiff  in  error  that  this  record 
is  not  even  prima  facie  evidence  of  jurisdiction.  This  is  the 
only  question  presented  for  the  decision  of  the  court.  We 
consider  the  point  too  well  settled  for  serious  controversy. 
The  judgment  itself  isprimu facie  evidence  of  jurisdiction." 
Citing  Horton  v.  Critchfield,  18  111.  135,  and  other  cases. 
See  also  Grignon  v.  Astor.  2  How.  (N.  Y.)  319;  Galfin  v.  Page, 
18  Wall.  350;  Black  on  Judgments,  Sec.  271;  Vail  v.  Igle- 
hart, 69  111.  334;  Bimelar  v.  Dawson,  4  Scam.  536;  Gunn  v. 
Peaks,  36  Minn.  178;  Bruckman  v.  Taussig,  7  Colo.  561; 
Freeman  on  Judgments,  Sec.  403,  and  note;  Horton  v. 
Critchfield,  18  lU.  433;  Dunbar  v.  Hallowell,  34  111.  166; 
Baker  v.  Palmer,  83  III.  568;  Greenleaf  on  Evidence,  Sec. 
514. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
THE  Court. 
This  is   an  action  of  debt  on  a  Canadian  judgment. 
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Pleas  nvl  tid  record^  and  nU  dehet^  and  trial  by  the  court. 
There  are  two  questions  in,  the  case : 

First,  is  the  exemplification  of  the  record  properly  certi- 
fied? 

Second,  if  it  be,  is  the  record  sufficient  to  show  a  valid 
judgment  i 

As  to  the  first,  there  is  the  certificate  under  his  official 
seal  of  the  local  registrar  of  the  High  Court,  Sault  Ste. 
Marie,  "that  amongst  the  common  pleas  enrolled  in  our 
High  Court  of  Justice  for  the  Province  of  Ontario,  Com- 
mon Pleas  Division  at  Sault  Ste.  Marie  *  *  *  it  is 
thus  contained."  Also  the  certificate,  apparently  under 
the  same  seal,  of  the  inspector  of  public  offices,  that  the 
signature  to  the  first  certificate  is  the  signature  of  the  local 
registrar.  Also  under  the  same  seal  a  certificate  of  the 
president  of  that  court  that  the  person  certifying  as  local 
registrar  is  such,  and  the  signature  genuine.  And  last,  a 
sweeping  certificate  by  the  lieutenant-governor  of  the  Prov- 
ince of  Ontario,  under  the  seal  of  the  province,  to  the  ex- 
istence of  the  court,  the  official  positions  of  the  persons 
certifying  as  president  and  local  registrar,  the  genuineness 
of  their  signatures,  and  that  the  local  registrar  has  the 
legal  custody  of  the  records  of  the  court 

This  last  certificate  is  signed,  "  By  Command,  J.  W. 
Insor,  Secretary  of  the  Province  of  Ontario." 

This  certificate  as  well  as  the  first  mentioned  is  addressed 
"  Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith, 
etc.,  etc.  To  all  to  whom  these  presents  shall  come.  Greet- 
ing." 

With  some  misgiving,  we  hold  that  we  are  to  assume,  or 
take  judicial  notica  of  the  organization  of  the  Dominion  of 
Canada,  of  which  the  last  certificate  says  that  the  Province 
of  Ontario  is  part,  and  therefore  to  treat  these  certificates 
as  competent  proof  of  what  they  state.  Gunn  v.  Parker, 
36  Minn.  177,  and  cases  there  cited. 

As  to  the  second  question,  the  record  thus  certified  is 
only  of  the  judgment  by  itself,  purporting  to  be  upon  a 
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verdict.  No  process,  appearance,  pleading,  trials  verdict — 
nothing  preceding  the  judgment — is  in  the  record  pro- 
duced. 

This  suit  was  commenced  in  the  Circuit  Court  on  the  27th 
of  March,  1894,  and  the  summons  served  on  the  2d  of  April. 
The  judgment  at  Sault  Ste.  Marie  was  rendered  November 
20,  1893. 

Whether  there  be  any  presumption  that  the  plaintiflf  in 
error  resides  here  or  not,  the  proximity  of  these  dates  sug- 
gests that  great  burdens  may  be  imposed  upon  our  citizens 
by  the  rule  that  a  judgment  of  a  court  of  general  jurisdic- 
tion must  be  held  to  have  been  rendered  in  the  due  exer- 
cise of  that  jurisdiction  over  person  and  subject-matter, 
unless  the  contrary  be  shown.  Dunbar  V,  Hallo weU,  34 
111.  168. 

It  would  be  safer,  the  affirmative  being  much  easier 
proved  than  the  negative,  if  the  jurisdiction,  at  least,  over 
the  person,  were  required  to  be  shown,  as  in  Thurber  v. 
Blackboume,  1  N.  H.  242,  and  Allen  v.  Blunt,  1  Blatchf ord, 
480.  Perhaps  this  last  case  is  distinguishable  because  of 
the  peculiar  character  of  the  United  States  judicial  system. 
But  we  must  follow  the  Supreme  Court  and  aflBrm  the 
judgment. 


-STWi        Jonathan  P.  Primley  et  al.  v.  Elbert  W.  Shirk* 

08    479 

1 .  UsuEY— jSafe«  of  Property/,  —On  a  sale  of  praperty  the  parties  may 
make  such  a  bari^ain  as  they  can  agree  upon,  and  there  can  be  no  usury 
charged  simply  because  the  price  is  fixed  atone  sum  if  paid  atone  time» 
and  at  another  sum  if  paid  at  another. 

2.  Same — Discounts, — Discounts  at  a  rate  greater  than  legal  interest, 
for  i>ayments  before  the  credit  expires*  are  constantly  allowed  in  com- 
mercial transactions  with  no  thought  of  usury. 

8.  DECKEES—Where  Not  Pr^fttdicidl,  etc — ^A  party  can  not  object  to  a 
decree  which  is  not  prejudicial  to  him. 

Foreclosure  of  Trust  Deed.— Error  to  the  Superior  Court  of  Cook 
County;  the  Hon.  Thex)I>orb  Bremtano»  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1895.  Afl^med^  Opinion  filed  October 
17,  1895. 
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Decrees,  Brace  &  Ritter,  attorneys  for  plaintiffs  in 
error. 

Ullmann  &  HaokkBj  attorneys  for  defandant  in  error. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
THE  Court. 

This  was  a  bill  filed  by  the  defendant  in  error  to  foreclose 
a  trust  deed  in  the  nature  of  a  mortgage  made  by  Ira 
Holmes  and  Charles  W.  Eigdon  to  Frederic  DUmann  to 
secure  the  payment  of  a  note  for  $290,000,  payable  on  or 
before  November  9, 1893,  with  seven  per  cent  interest.  Thfe 
plaintiff  in  error  is  a  subsequent  incumbrancer. 

The  defendant  in  error  had  been  the  owner  of  the  land 
conveyed  by  the  deed  of  trust — had  made  a  contract  to  sell 
it;  litigation  had  grown  out  of  the  contract,  and  an  appeal 
by  the  defendant  in  error  was  pending  in  the  Supreme  Court 
to  which  Holmes  and  Rigdon  were  adverse  parties.  The 
defendant  in  error  on  the  one  side,  and  Holmes  and  Rigdon 
on  the  other,  came  to  a  settlement.  That  among  the  terms 
of  that  settlement  was  a  termination  of  that  litigation,  is 
no  doubt  true;  but  whether  by  dismissing  the  bill,  or  the 
appeal,  or  how  otherwise,  does  not  very  clearly  appear; 
even  if  it  was  ever — which  is  improbable — clearly  agreed 
upon. 

But  it  does  appear  that  though  the  appeal  stands  in  the 
Supreme  Court,  it  is  suffered  to  sleep  by  all  parties.  No 
one  has  attempted  to  do  anything  in  it,  nor  refused  any  re- 
quest by  anybody  else  to  have  it  put  out  of  the  way. 

We  regard  the  fact  that  there  has  been  no  formal  dispo- 
sition of  that  appeal  as  cutting  no  figure  in  this  case. 

The  defendant  in  error  conveyed  the  land  in  pursuance  of 
that  settlement  to  Holmes  and  Rigdon,  and  they  made  the 
note  to  him,  and  the  deed  of  trust  to  UUmann,  so  that  on  the 
face  of  the  transaction  the  deed  of  trust  is,  in  effect,  a  pur- 
chase money  mortgage.  It  was  not  given  to  secure  a  pre- 
existing indebtedness. 

Concurrent  with  the  deed  of  trust  was  an  agreement  be- 
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tween  the  defendant  in  error  on  one  side  and  Holmes  and 
Eigdon  on  the  other,  that  upon  a  certain  contingency  the 
defendant  in  eiTor  should  advance  $15,000;  but  if  the  con- 
tingency did  not  happen,  then  the  $15,000  was  to  be  cred- 
ited upon  the  note,  as  of  the  date  of  the  payment  of  the  note. 
Queer  as  may  seem  the  provision  that  the  credit  should  be 
of  the  date  of  the  payment  of  the  note,  that  is  the  bargain 
of  the  parties. 

On  a  sale  of  property  the  parties  may  make  such  a  bar- 
gain as  they  can  agree  upon,  and  there  can  be  no  usury 
charged  simply  because  the  price  is  fixed  at  one  sum  if  paid 
at  one  time,  and  at  another  sum  if  paid  at  another. 

Discounts,  at  a  rate  greater  than  legal  interest,  for  pay- 
ment before  the  credit  expires,  are  constantly  allowed  in 
commercial  transactions  with  no  thought  of  usury. 

Now,  here  the  note  has  never  been  paid;  the  time  at 
which  the  credit  was  to  be  made  has  never  arrived;  never- 
theless, the  defendant  in  error  has  not  included  the  $15,000 
in  the  decree  he  has  obtained.  The  only  complaint  of  the 
plaintiff  in  error  that  touches  the  equity  of  the  case  is  that 
the  decree  is  too  large  by  about  ten  per  cent  of  the  $15,000, 
which  the  defendant  in  error  did  not  include,  but  mi^ht 
have  included  in  it. 

Again,  the  deed  of  trust  provided  for  an  attorney's  fee  of 
five  per  cent  in  case  of  foreclosure,  which  would  have 
amounted  to  about  fourteen  thousand  dollars.  By  some 
arrangement,  details  of  which  are  not  shown,  but  five  thou- 
sand was  allowed. 

The  decree  does  the  plaintiff  in  error  no  injustice.  And 
besides,  the  sale  by  the  master  was  for  a  less  sum  than  the 
decree;  for  a  less  sum  than  the  decree  should  have  been  on 
the  theory  of  plaintiff  in  error. 

He  might  have  redeemed  from  the  sale  for  less  money 
than  he  could  have  done  from  such  a  decree.  The  decree  is 
affirmed* 
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John  B.  Legnard  y.  Charles  B.  Bhoades  and  Oryille  H. 

Whittlesey. 

1.  Contracts — Construction  of. — ^The  plaintiff  a^eed  to  make  as 
many  bricks  at  the  defendant's  yard  as  could  be  made  during  a  cer- 
tain season,  and  load  the  same  on  the  defendant's  wagons,  at  a  certain 
price  per  thousand.  In  part  payment  for  the  same  he  was  to  pay  the 
fuel  and  labor  bill  every  two  weeks  for  the  actual  time  worked,  ac- 
cording to  the  time  books,  provided  the  amount  shown  on  the  books  was 
due  for  bricks  so  delivered  at  the  time.  It  vxis  held^  that  under  the  con- 
tract,  the  defendant  was  bound  to  pay  for  the  fuel  and  labor  only  when 
the  money  to  pay  the  same  was  due  from  him  to  the  plaintiff  for  bricks 
80  delivered. 

2.  Special  FiNDiNas-— TTTi^n  They  Control  the  General  Verdict,  —In  an 
action  where  the  recovery  depends  upon  the  number  of  brick  liiade  by 
the  plaintiff  and  delivered  to  the  defendant  at  a  certain  price,  a  special 
finding  of  the  number  of  the  brick  so  made  and  delivered  will  control 
the  general  verdict. 

Assampsit— Appeal  from  the  Circuit  Court  of  Cook  bounty;  .the  Hon. 
RiCHABD  W.  CllFFOBD,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1895.  Remittitur  ordered,  etc.  Opinion  filed  October  17, 
1895. 

E.  K,  Smith,  attorney  for  appellant. 

Elisha  Whittlesey,  Jr.,  and  James  0.  McShanb,  attorneys 
for  appellees. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellant,  the  owner  of  a  brickyard,  entered  into  the 
following  contract  with  appellees : 

"  Chicago,  February  20, 1890. 

This  agreement,  entered  into  this  day,  between  J.  B. 
Legnard,  party  of  the  first  part,  and  Charles  B.  Rhoades  and 
O.  Whittlesey,  parties  of  the  second  part,  provides  that  said 
Rhoades  and  Whittlesey  agree  to  make  as  many  brick  at 
the  yard  of  J.  B.  Legnard,  at  45th  and  Robey  streets,  Chi- 
cago, Illinois,  as  can  be  made  during  the  season  of  1890. 
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Said  Khoades  and  Whittlesey  are  to  dig  the  clay,  make  and 
burn  the  brick,  and  load  them  on  the  wagons  of  said  J.  B. 
Legnard,  and  to  furnish  all  necessary  fuel,  etc.,  and  to  keep 
all  machinery  in  good  repair,  and  to  turn  the  yard  and  ma- 
chinery over  to  J.  B.  Legnard  at  the  end  of  the  season  or  at 
the  expiration  of  the  contract  during  the  season,  for  anj* 
cause,  in  good  condition,  as  it  now  is,  ordinary  wear  ex- 
cepted. Said  J.  B.  Legnard  agrees  to  pay  said  Bhoades  and 
Whittlesey  for  all  brick  of  good  quality  delivered  on  wagons 
as  above,  at  the  rate  of  $2.75  per  thousand,  to  be  paid  as 
follows :  Said  J.  B.  Legnard  will  pay  the  fuel  bills  and  will 
pay  the  labor  every  two  weeks,  for  the  actual  time  the  men 
have  worked,  according  to  the  time  books,  provided  the 
amounts  shown  on  the  time  books  is  due  said  Ehoades  and 
Whittlesey  at  the  time,  and  the  monej*  so  advanced  for  the 
fuel  and  other  bills,  or  labor,  or  for  any  other  purpose  shall 
be  deducted  from  the  total  amount  that  may  be  due  to 
Rhoades  and  Whittlesey  at  the  time  of  settlement.  At  any 
time  when  the  yard  is  not  run  with  due  diligence,  or  when 
brick  made  are  not  satisfactory  to  said  J.  B.  Legnard,  said 
J.  B.  Legnard  may  cancel  this  contract  without  further 
notice  and  make  settlement  for  the  brick  made,  and  shall 
take  full  possession  of  the  yards  and  machinery. 

J.  B.  Leonard, 
C.  B.  Ehoades, 
O.  H.  Whittlesey." 

In  July  appellant  refused  to  pay  fuel  bills  and  for  labor, 
and  notified  appellees  that  he  would  take  possession  of  his 
yard.  Appellees  surrendered  it  to  him  and  brought  suit  for 
brick  delivered,  other  property  belonging  to  them  in  the 
yard  and  taken  by  appellant,  and  for  damages  by  them  sus- 
tained in  consequence  of  appellant's  alleged  refusal  to  carry 
out  the  contract. 

Upon  the  trial  appellees  obtained  a  verdict  for  $5,000  and 
afterward  a  judgment  for  $2,800. 

Appellant  was,  under  the  contract,  bound  to  pay  for  fuel 
and  labor  only  when  the  money  to  pay  such  bills  was  due 
from  him  to  appellees. 
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The  following  question  was  submitted  to  the  jury  and  the 
annexed  answer  by  them  made : 

2d.  Q.  How  many  thousand  brick  were  made  by  plaint- 
iffs and  delivered  to  defendant  on  defendant's  wagons,  as 
agreed  in  the  contract  between  the  parties  hereto  1 

2d.     A.     4,325  M. 

We  think,  notwithstanding  the  other  special  findings,  that 
the  above  is  controlling  as  to  the  charge  that  Legnard  was 
indebted  to  appellees  when  he  refused  to  make  further  pay- 
ments. He  had  then  paid  over  $19,000  while  the  brick  then 
delivered  on  wagons  did  not  come  to  $13,000. 

The  special  finding  above  set  forth  is  in  accord  with  the 
preponderance  of  the  evidence.  We,  for  this  and  other 
reasons,  do  not  think  that  any  recovery  can  be  had  for 
prospective  profits. 

The  evidence  does  not  show  that  appellees  are  justly 
entitled  to  more  than  the  sum  of  $1,529.94. 

If  they  will  remit  to  such  sum  the  judgment  will  be 
affirmed,  otherwise  it  will  be  reversed  and  the  cause  re- 
manded. 

Appellant  will  recover  his  costs  in  this  court.  Affirmed 
if  remittitur  is  filed,  otherwise  reversed  and  remanded. 


Emma  B'amsey er^  for  Use^  etc.^  y.  Heissler  &  Junge 

Company* 

1.  QAHmssiSEST— Setting  Cases  for  IVtaZ.— Under  section  seven  of 
the  statute,  entitled  * 'Garnishment,"  the  court  may  properly  set  the  case 
for  hearing  and  hear  it  before  it  could  be  reached  in  its  regular  order 
on  the  calendar. 

2,  Saice — Bringing  in  Third  Parsons, — ^The  fact  that  an  answer  of  a 
defendant  in  a  garnishee  proceeding,  denying  that  he  had  any  goods  or 
credits  of  the  principal  defendant,  states  that  a  third  person  is  claiming 
that  such  defendant  is  indebted  to  him  and  that  he  is  informed  and  be- 
lieves that  the  claim  of  such  third  person,  is  the  indebtedness  sought  to 
be  gamiflheed,  does  not  render  it  necessary  that  such  third  person 
should  be  summoned,  before  a  hearing  can  be  had  on  an  issue  joined 
upon  such  answer. 
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Garnishment. —Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Elbridgb  Hanbcy,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1695.    Afi^med.    Opinion  filed  October  17, 1806. 

Defbees,  £baoe  &  EiTTEB,  attorneys  for  plaintiff  in  error. 
Matthew  P.  Brady,  attorney  for  defendant  in  error. 

Mb.  Justice  Watebman  delivered  the  opinion  of  the 
Court. 

The  defendant  in  error  being  gamisheed,  answered,  deny- 
ing that  it  had  any  goods  or  credits  of  the  principal  defend- 
ant, Emma  Ramseyer. 

Issue  being  joined  upon  slich  answer,  the  court,  against 
the  objections  of  the  garnishing  creditor,  set  the  case  for 
hearing  and  heard  it  before  it  would  have  been  reached  in 
its  regular  order  on  the  calendar. 

Although  no  cause  for  so  doing  was  shown,  we  are  of  the 
opinion  the  court  might  properly  do  so  under  Section  7  of 
the  statute  entitled  "  Garnishment.'*' 

Defendant  in  error  in  the  answer  said  that  Isaac  Perier 
&  Co.  claimed  that  it  was  indebted  to  them  in  the  sum  of 
$3,000  for  goods  purchased  from  said  Perier  &  Co.,  and  that 
it  was  informed  and  believed  that  said  claim  of  Perier  & 
Co.  is  the  indebtedness  sought  to  be  garnished. 

Such  answer  did  not  render  it  necessary  that  Perier  & 
Co.  should  be  brought  in  before  a  hearing  could  be  had  on 
the  issue  joined  on  defendant's  answer.  The  issue  on  the 
answer  was  upon  its  truth  as  to  the  possession  of  effects  of 
Emma  Ramseyer,  not  upon  what  they  were  informed  Perier 
&  Co.  claimed. 

The  judgment  of  the  Circuit  Court  is  aflBirmed. 


Mary  6.  Armstrong  v.  Douglas  Park  Building  Association. 


1.  Decrees — Pro  Confesso  —  Distinctiona  —  Notice^ — A  distinction 
exists  between  decrees  pro  confesso  under  the  statute  for  want  of  apr 
pearance,  and  decrees  pro  confesso  for  want  of  an  answer  after  appear- 
ance. In  the  former,  there  being  no  one  whom  the  plaintiff  can  serve 
with  notice,  aU  the  necessary  proceedings  may  be  ex  parte. 
\    2.    Chancery  Practice — Parties  in  Defavlt, — A  party  again^  whom 
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a  bill  has  been  taken  as  confessed  for  want  of  an  appearance  can  not  as- 
sign as  a  cause  of  error  that  the  proof  does  not  sustain  the  allegations  of 
the  bill.  It  is  a  matter  of  discretion  T^^ith  the  court  whether  it  will  re- 
quire evidence  to  be  produced. 

8.  Same — Objections  to  Decrees, — A  party  can  not  object  to  a  decree 
entered  at  his  own  instance. 

4.  NoncB— 0/  Proceedings  after  Defatdt,— Attest  default  for  want  of 
an  appearance  a  defendant  is  not  entitled  to  notice  of  a  reference  to,  or 
hearing  by  the  master. 

5.  Same— Cy  an  Application  for  the  Appointment  of  a  Receiver, — A 
party  in  default  for  want  of  an  appearance  is  not  entitled  to  notice  of  an 
application  for  an  appointment  of  a  receiver. 

6.  'Defavlt— Objections  to  the  Master's  Finding  After, — ^After  a  de- 
fendant has  been  defaulted  for  want  of  an  appearance,  he  can  not  after- 
ward set  up  that  the  finding  of  the  master  is  erroneous,  provided  it  is 
within  the  allegations  of  the  bilL 

Mortgage  Foreclosure.— Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1895.    Affirmed.    Opinion  filed  October  17,  1895. 

John  G.  Manahan  and  Chables  H.  Roberts,  attorneys 
for  plaintiff  in  error. 

Lyman  M.  Paine,  attorney  for  defendant  in  error,  con- 
tended that  the  plaintiff  in  error  can  not  complain  of  any 
lack  of  evidence  in  this  record  in  support  of  the  decree.  A 
party  against  whom  a  bill  has  been  taken  as  confessed,  can 
not  assign  as  a  cause  of  error  that  the  proof  does  not  sustain 
the  allegations  of  the  bill.  It  is  a  matter  of  discretion  with 
the  court,  under  our  practice,  whether  he  will  require  evi- 
dence to  be  produced.  Van  Valkenburgh  v.  Trustees,  Q6 
111.  104. 

Where  a  bill  is  taken  for  confessed,  it  is  left  to  the  dis- 
cretion of  the  court  whether  any  proof  shall  be  required  in 
support  of  the  bill,  or  what  part  of  the  bill  shall  be  sup- 
ported by  the  proof;  and  of  necessity,  what  shall  be  the 
amount,  nature  and  character  of  the  proof  to  be  produced. 
With  such  a  discretion  vested  in  the  court,  it  would  be  ab- 
surd to  say  that  the  court  acted  upon  insufficient  proof. 
Manchester  v.  McKee,  4  Gilm.  511. 

If  it  would  not  be  error  to  make  a  decree  without  any 
proof,  it  is  not  easy  to  comprehend  where  the  error  is  in 
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rendering  a  decree  upon  insufficient  proof.  Hummert  v. 
Stenipel,  31  111.  App.  550;  Starne  v.  Farr,  17  111.  App.  491; 
Johnson  v.  Donnell,  15  111.  97;  Gault  v.  Hoagland,  25  111. 
266. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  proceeding  in  the  court  below  was  upon  a  bill  filed 
by  a  building  association  to  foreclose  a  mortgage  given  to  it. 

The  bill  was  taken  as  confessed  for  want  of  appearance  by 
the  defendant.  The  cause  was  referred  to  a  master  to  take 
testimony  and  report.  This  the  master  did,  and  his  report  be- 
ing confirmed,  a  decree  was  rendered  thereon  and  the  mort- 
gaged property  being  sold  in  pursuance  of  the  decree,  the 
defendant  in  error  became  the  purchaser  for  a  sum  that  left 
a  deficienc)^  of  $205. 

Several  terms  after  the  entry  of  the  decree,  plaintiff  in  error 
appeared  and  asked  to  have  the  decree  set  aside,  filing  aflS- 
davits  in  support  of  her  motion,  in  which  she  set  up  that 
the  master  had  erred  in  making  his  computation  and  finding 
of  the  amount  due,  and  that  his  finding  was  not  supported 
by  the  evidence. 

This  motion  the  court  overruled. 

Plaintiflf  in  error  can  not  complain  of  any  lack  of  evidence 
in  this  record  in  support  of  the  decree.  A  party  against 
whom  a  bill  has  been  taken  as  confessed  for  want  of  an  ap- 
pearance, can  not  assign  as  a  cause  of  error  that  the  proof 
does  not  sustain  the  allegations  of  the  bill.  It  is  a  matter 
of  discretion  with  the  court,  under  our  practice,  whether  it 
will  require  evidence  to  be  produced. 

A  distinction  exists  betwen  decrees  pro  confesso  under  the 
statute  for  want  of  an  appearance  and  decrees  pro  confesso 
for  want  of  an  answer  after  appearance.  In  the  former, 
there  being  no  one  whom  the  plaintiflf  can  serve,  all  the 
necessary^  proceedings  may  be  ex  parte,  Daniells'  Ch.  Plead- 
ings and  Practice,  5th  American  edition,  1175;  Van  Valken- 
burgh  V.  Trustees,  66  111.  104. 

Plaintiflf  in  error  was  not  entitled  to  notice  of  the  refer- 
ence to,  or  hearing  by  the  master,  and  can  not  now  set  up 
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that  his  finding  was  erroneous,  provided  it  was  within  the 
allegations  of  the  bill;  that  it  was,  is  manifest. 

There  not  having  been  realized  at  the  sale  the  amount  of 
the  decree,  a  receiver  was  appointed  to  collect  rents  with 
which  to  satisfy  the  deficiency  decree. 

Thereupon  the  defendant  below  came  in  and  expressed 
her  desire  to  pay  such  decree  and  have  the  receiver  dis- 
charged; upon  this  the  court  hfeard  evidence  and  therefrom 
found  that  the  amount  due  from  her  to  said  building  asso- 
ciation was  $207.54,  and  the  amount  due  to  the  receiver  was 
$74.48,  and  found  that  she  had  paid  said  surds  to  the  building 
association  and  the  receiver.  It  would  seem  that  these  sums 
were  found  by  her  consent  thereto,  as  she  had  paid  them  be- 
fore the  order  was  made. 

The  receiver  was,  therefore,  ordered  to  deliver  the  prem- 
ises to  the  plaintiff  in  error,  and  it  was  ordered  that  upon 
such  delivery  he  should  be  discharged. 

Plaintiff  in  error  assigns  error  upon  this  finding  and  order. 

The  order  is  not  only,  apparently  one  entered  at  her  in- 
stance, but  can  have  been  prejudicial  to  her  only  in  the 
amount  found  to  be  due. 

She  was  not  directed  to  do  anything;  the  receiver  was 
alone  commanded  to  act.  As  to  the  finding  of  the  amount 
du^,  the  evidence  upon  which  the  finding  was  made,  not 
having  been  preserved,  it  is  impossible  for  us  to  say  that  it 
was  erroneous. 

Plaintiff  in  error  being  in  default  for  want  of  an  appear- 
ance, was  not  entitled  to  notice  of  the  application  for  the  ap- 
pointment of  a  receiver;  she  did  not  appear  until  after  he 
had  taken  possession  of  the  premises  in  question,  and  she 
seems  then  to  have  failed  to  object  to  his  appointment,  but 
rather  to  have  acquiesced  therein  by  moving  for  and  obtain- 
ing a  finding  as  to  the  amount  for  the  non-payment  of 
which  he  was  holding,  and  by  paying  such  amount  and  ob- 
taining an  order  that  he  surrender  the  property  to  her. 

If  he  failed,  or  any  tenant  under  him  failed,  to  surrender  pos- 
session promptly,  the  order  was  not  thereby  made  erroneous. 

The  decree  and  order  of  the  Circuit  Court  is  affirmed. 

ToL.  LX  21 


/ 
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John  W.  Ostrander  y*  Walter  Scott. 

1.  Part  "PAYVSHT—Aeoeptanee  of,  When  in  Satisfaction  of  a  Dd>t — 
When  a  debtor  offers  his  creditor  a  sum  of  money  less  than  the  amount 
of  an  unliquidated  debt,  accompanying  his  oflf^  with  the  condition  that 
the  money,  if  received  at  all,  must  be  received  in  full  satisfaction  of  the 
debt,  the  payment  taken  under  such  condition  wilplLmount  to  a  satisfac- 
tion; but  the  statement  that  the  payment  is  conditional,  and  is  to  be 
taken  in  full  or  not  at  aD,  must  be  such  that  the  creditor  does  not  or  can 
not  have  failed  to  understand  it.  The  mere  statement  that  the  amount 
offered  is  *'  in  full  of  all  demands  to  date,**  or  **  in  full  of  account  to 
date,"  is  not  sufficient. 

Assumpsit,  for  money  had  and  received.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Elbridoe  Hanecy,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed 
October  17,  18»5. 

Edwin  F.  Abbott,  attorney  for  appellant,  contended  that 
receiving  and  retaining  a  conditional  tender,  although  re- 
ceived under  the  statement  that  it  is  in  part  satisfactory 
only,  operates  as  a  satisfaction  of  an  unliquidated  debt.  18 
Am.  and  E.  Enc,  154;  McDaniels  v.  Lapham,  21  Vt.  222; 
McDaniels  v.  Bk.  of  Rutland,  29  Vt.  230;  Fuller  v.  Kemp, 
138  N.  Y.  238. 

A  payment  by  check  of  a  lesser  sum  than  is  admitted  to 
be  due  operates  as  a  satisfaction  of  a  larger  indebtedness. 
Goddard  v.  O  Brien,  21  Am.  L.  Reg.  (N.  S.)  637;  Jaflfray  v- 
Davis,  124  K  Y.  164;  Sebree  v.  Tripp,  15  M.  &  W.  26. 

The  general  principle  is :  Where  a  debtor  offers  to  the 
creditor  a  certain  sum  in  payment  of  the  debt,  the  amount 
of  which  is  open  and  unliquidated,  and  accompanies  his 
offer  with  the  condition  that  the  money,  if  taken  at  all,  must 
be  received  in  full,  or  in  satisfaction  of  the  debt,  and  the 
creditor  receives  it,  this  operates  as  a  payment  even  though 
the  creditor,  when  receiving  the  money,  declares  that  he 
will  only  take  it  as  part  satisfaction  of  the  debt,  and  as  far 
as  it  will  extend.    18  Am.  and  E.  Enc,  154;  McDaniels  v. 
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Laphara,  SI  Vt.  222;  McDaniels  v.  Bank  of  Eutland,  29  Vt 
230;  Fuller  v.  Kemp»  138  N.  T.  238. 

S.  Leonard  Boyoe,  attorney  for  appellee,  contended  that 
where  any  ascertained  sum  of  money  is  fully  due  and  paya- 
ble from  one  to  another,  if  the  creditor  accepts  a  less  sum 
in  satisfaction,  the  payment  is  a  discharge  of  only  so  much 
as  it  amounts  to.  Bishop  on  Contra<5ts,  Chap.  3,  Sec.  50, 
p.  19. 

Payment  of  a  lesser  sum  in  satisfaction  of  a  greater,  can 
not  be  any  satisfaction  for  the  whole,  because  it  appears 
that  by  no  possibility  a  lesser  sum  can  be  a  satisfaction  to 
the  plaintiflf  for  a  greater  sum.     Pinnel's  Qase,  3  Coke,  238. 

The  rule  is  well  settled  that  an  acceptance  by  the  creditor 
of  a  sum  less  than  the  amount  due,  in  satisfaction,  or  an 
agFeement  to  take  a  less  sum  in  satisfaction,  is,  in  the  first 
case,  a  discharge  of  only  so  much  of  the  debt,  and  in  the 
other  case  the  promise  is  void  as  without  consideration. 
Hayes  et  al.  v.  Mass.  Life  Ins.  Co.,  125  111.  638. 

The  general  principle  that  the  acceptance  of  a  less  sum 
in  money  than  is  actually  due  can  not  be  a  satisfaction,  and 
will  not  operate  to  extinguish  the  whole  debt,  although 
agreed  by  the  creditor,  seems  to  be  recognized  in  books  of 
unquestionable  authority.  The  reason  of  the  rule  is,  as 
stated  by  Lord  Ellenborough  in  Fitch  v.  Sutton,  5  East, 
232,  that,  there  must  be  some  consideration  for  the  relin- 
quishment of  the  excess  due  beyond  the  sum  paid — some- 
thing to  show  the  possibility  of  benefit  to  the  party  thus 
relinquishing  a  legal  right,  otherwise  the  agreement  is 
nudum  pactum.    Brooks  v.  White,  2  Mete.  285. 

The  authorities  are  numerous,  and,  it  is  believed,  uniform, 
that  the  payment,  in  money,  of  a  debt  due  and  payable  in 
money  by  the  debtor,  at  the  place  where  he  was  bound  to 
make  it,  of  a  sum  less  than  the  full  amount,  and  at  the  same 
time  an  agreement  of  the  creditor  to  discharge  the  residue, 
will  not  operate  as  a  defense  to  a  suit  for  the  balance.  The 
reason  is  obvious;  the  agreement  of  discharge  is  without 
consideration.    By  the  payment  of  a  part,  the  defendants 
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laid  no  foundation  for  an  obligation  in  the  plaintiff,  but 
merely  made  discharge,  pro  tanto^  for  their  own,  which  they 
had  long  omitted.  Bailey  v.  Day,  26  Maine,  88;  see  also 
PinnePs  Case,  3  Coke,  238;  Ileathcote  v.  Crookshanks,  2  T. 
R.  24;  Cumber  v.  Wane,  1  Strange,  426;  Bishop  on  Con- 
tracts, Chap.  3,  Sec.  60,  p.  19;  2  Parsons  on  Contracts  (6th 
Ed.),  618. 

The  payment  of  a  less  sum  of  money  than  the  real  debt 
would  be  no  satisfaction  of  a  larger  sum  without  a  release 
by  deed.     Titsworth  v.  Ilyde,  54  111.  386. 

A  debt  is  liquidated  when  it  is  certain  what  is  due,  and 
how  much  is  due,  for  although  it  may  appear  something  is 
due,  if  it  does  not  appear  how  much  is  due,  the  debt  is  not 
liquidated.  "  An  unliquidated  debt  is  one  which  one  of  the 
parties  can  not  alone  render  certain  "  (i.  e.y  when  it  can  not 
be  made  certain  by  mere  calculation).  1  Sutherland  on 
Damages,  10;  2  Bouvier,  L.  D.  73;  Clark,  Jr.,  v.  Denton,  69 
111.  521. 

It  is  a  general  rule  that  where  the  amount  of  a -debt  is 
fixed  and  certain,  or  capable  of  being  reduced  to  certainty 
by  computation,  the  payment  of  a  part  of  such  debt  can  not 
have  the  effect  of  an  accord  and  satisfaction  without  a  re- 
lease under  seal.  But  where  the  amount  or  debt  is  unascer- 
tained and  not  fixed  or  certain,  the  rule  is  otherwise,  and  the 
payment  and  acceptance  in  satisfaction  of  a  less  sum  Avill 
support  a  plea  of  accord  and  satisfaction.  Capital  City 
Mutual  Fire  Ins.  Co.  v.  Detwiler,  23  111.  App.  659;  see  also 
Palmerton  v.  Iluxford,  4  Den.  166;  Mathias  v.  Bryson,  4 
Jones  (N.  C.  Law),  508;  Cool  v.  Stone,  4  Iowa,  219;  McDan- 
iels  V.  Lapham,  21  Vt.  222;  Taylor  v.  Nussbaum,  2  Duer, 
302;  Harris  v.  Story,  2  E.  D.  Smith,  363;  Neary  v.  Bostwick, 
2  Ililt.  514. 

The  specific  tender  by  a  debtor,  with  acceptance  by  the 
creditor,  of  a  sum  less  than  the  amount  claimed  by  the  latter 
to  be  due,  constitutes  an  accord  and  satisfaction  between  the 
parties  where  the  claim  is  for  an  unliquidated  amount,  or 
the  thing  paid  or  given  in  satisfaction  of  a  liquidated 
amount  is  personal  property  or  securities^  something  other 
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than  money,  and  not  otherwise.  Martin  v.  White,  40  111. 
App.  282;  Tompkins  v.  Hill,  145  Mass.  379. 

"  If  a  creclitor  having  an  unliquidated  or  disputed  claim 
against  his  debtor,  accepts  a  sum  smaller  than  the  amount 
claimed  in  satisfaction  of  his  claim,  he  can  not  afterward 
maintain  an  action  for  the  unpaid  balance  of  his  original 
claim."  Tuttle  v.  Tuttle,  12  Met.  651;  Donohue  v.  Wood- 
bury, 6  Cush.  148. 

The  tender  and  acceptance  of  a  lesser  sum  only  amount 
to  an  agreement,*and  unless  there  is  some  new  considera- 
tion, must  be  as  ineffectual  to  discharge  the  debt  as  an 
agreement  otherwise  formed.  To  amount  to  an  accord  and 
satisfaction  the  creditor  must  receive  some  actual  benefit 
that  he  would  not  otherwise  have  had.  See  Am.  and  Eng. 
Ency  of  Law,  title  "  Accord  and  Satisfaction,"  and  cases 
there  cited. 

If  the  plaintiff  had  a  cause  of  action  for  the  balance  of 
the  account  it  could  only  be  extinguished  by  a  satisfaction 
which  he  agreed  to  accept,  but  such  agreement  must  be  on 
a  new  and  sufficient  consideration.  See  Cumber  v.  Wane,  1 
Smith's  Leading  Cases,  606,  and  notes;  Neal  v.  Handley, 
116  111.  418;  Hayes  v.  Mass.  Mutual  Life  Ins.  Co.,  125  111. 
626-638;  Kose  v.  Hall,  26  Conn.  392;  Miller  v.  Holden,  18 
Vt.  337. 

Mb.  Jitstiob  Waterman  delivered  the  opinion  op  the 
Court. 

Appellee  had  a  claim  against  appellant,  amounting  to 
$5,282.58;  the  items  of  this  were  undisputed,  but  appellant 
claimed  that  he  was  entitled  to  be  allowed  the  sum  of 
$1,210  for  commissions  on  goods  sold.  Such  being  the  case, 
appellant  sent  to  appellee  his  check,  reading  as  follows : 

"Chicago,  III.,  Nov.  24,  1891. 
No. 

The  First  National  Bank  of  Chicago.  Pay  to  the  order 
of  Walter  Scott  &  Co.,  $4,072,  four  thousand  seventy-two 
and  57-100  dollars.     In  full  of  all  demands  to  date. 

J.  W.  Ostrander.'* 

This  was  inclosed  in  a  letter  reading  as  follows: 
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"Chioago,  Nov.  24, 1891. 

Walter  Scott  &  Co.,  Plainfield,  N.  J. 

Dear  Sirs:    Inclosed    we   hand    you  oar    check    for 
$4,072.57  in  full  of  account  to  date. 

We  inclose  you  bill  of  commission  of  presses  sold  in  our 
territory  before  you  notified  us  that  we  were  no  longer 
your  agent,  and  as  we  had  seen  all  these  parties  and  had 
worked  up  the  business,  we  are  entitled  to  our  commission. 

Wishing  you  success,  with  kind  regards,  we  remain, 

Eespectfully, 

J.  W.    OSTRANDEK. 

C.  W.  Ostrander. 
Dec.  Ist.    S. 

P.  S.  We  could  mention  other  presses  you  sold,  but  as 
we  are  not  working  them  up,  we  do  not  say  anything  about 
them." 

Appellee  collected  and  kept  the  money  called  for  by  the 
check,  returning  to  appellant  the  following  reply : 

"  Plainfield,  N.  J.,  Dec.  1, 1891. 
Mr.  J.  W.  Ostrander,  77  Jackson  St.,  Chicago,  111. 

Dear  Sir  :  We  have  yours  enclosing  check  for  $4,072.57 
which  amount  we  place  to  your  credit.  We  do  not,  how- 
ever, accept  that  amount  in  full  payment  of  our  account,  as 
we  can  not  allow  your  claim  of  $1«210  for  commission  on 
presses  sold  by  us  and  others.  Our  letter  of  March  11, 
1890,  sets  forth  on  what  terms  and  conditions  we  sold 
machines  to  you.  We  will  expect  you  to  remit  the  balance 
at  an  early  date. 

Tours  truly, 

Walter  Soott  &  Co." 
To  this  appellant  replied : 

«  Chicago,  Dec.  9^  1891. 

Walter  Scott  &  Co.,  Plainfield,  N.  J. 

Gentlemen  :  In  reply  to  your  favor  of  the  1st  inst,,  will 
say  that  we  certainly  intend  the  check  sent  you  to  be  in 
settlement  of  our  account  in  full;  now  if  you  do  not  want 
to  accept  it  as  such,  you  may  return  it. 
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« 

We  are  entitled  to  a  commission  on  sale  mentioned. 

We  are,  very  respectfully, 

J.  W.  Ostrander. 
J.  G.  Ostrander." 

Whereupon  appellant  wrote:  (Letter  December  17, 
1891). 

"  Plainfield,  N.  J.,  December  17, 1891. 
Mr.  J.  W.  Ostrander,  Chicago,  111. 

Dear  Sir:  As  we  informed  vou  in  ours  of  the  1st  inst.^ 
we  credit  you  with  the  amount  of  your  check,  $4,072.57,  but 
not  in  full  on  your  account.  The  fact  that  you  wish  it  so 
does  not  make  it  so,  or  is  that  any  reason  why  you  should 
not  pay  what  is  now  long  due.  You  are  not  entitled  to  any 
commission  on  machines  sold  by  us,  or  by  others  for  us. 
See  our  letter  of  March  11,  1890,  referred  to  in  our  last. 

We  shall  expect  you  to  remit  the  balance  of  account, 
$1,210,  at  an  early  date. 

Yours  truly, 

Walter  Sootf  &  Co." 

Appellee  brought  suit  and  has  received  judgment  for 
$1,210. 

Where  a  debtor  offers  to  his  creditor  a  sum  of  money  less 
than  the  amount  of  an  unliquidated  debt,  accompanying  his 
offer  with  the  condition  that  the  money,  if  received  at  all, 
must  be  received  in  full  satisfaction  of  the  debt,  the  pay- 
ment taken  under  such  condition  will  amount  to  a  satisfac- 
tion; but  the  statement  that  the  payment  is  conditional, 
and  to  be  taken  in  full  or  not  at  all,  must  be  such  that  the 
creditor  does  or  can  not  have  failed  to  understand  it. 
Peterson  v.  Grant,  34  Vt.  201;  Cole  v.  The  Transportation 
Co.,  26  Vt.  87;  McDaniels  v.  The  Bank  of  Rutland,  29  Vt. 
230;  Am.  &  Eng.  Ency.  of  Law,  Vol.  18,  p.  154;  Western 
Union  Ry.  Co.  v.  Smith,  75  111.  496;  Rockford,  R.  I.  &  St. 
L.  Ry.  Co.  V.  Rose,  72  111.  183. 

It  is  the  party  making  the  offer,  who,  by  his  words  and 
conduct,  is  seeking  to  settle  for  a  less  sum  than  is  claimed  to 
be  due;  and  his  conduct  in  so  doing  must  be  such  as  to 
clearly  inform  the  other  of  what  is  sought  and  expected. 
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We  do  not  regard  the  writing  of  appellant  "  in  full  of 
all  demands  to  date  "  and  ^^  in  full  of  account  to  date ''  as 
sufficient  to  unmistakably  inform  appellee  that  the  check 
was  sent  conditionally,  and  if  accepted  must  be  taken  in  full 
satisfaction;  it  was  rather  a  statement  that  he,  appellant, 
claimed  that  it  covered  the  entire  amount  he  owed. 

The  verdict  and  judgment  of  the  Circuit  Court  is  there- 
fore affirmed. 


The  Board  of  Directors  of  the  Chicago  Public  Librar^^ 

E.  G.  Hirsch^  E.  8.  Dreyer^  B.  Moos^  J.  6*  Shortall^ 

P.  B.  Smithy  John  M.  Smyth,  Z.  P.  Brosseau^ 

William  Kaspar^  T.  G.  Diener^  as  Direc- 

tors  of  the  Chicago  Public  Library^ 

and    the  City  of  Chicago^  y. 

James    Arnold^  surviving 

partner  of  the  firm  of 

Moss  &  Arnold. 

1.  Corporations— Jfwrf  Appear  hg  Their  Corporate  Names. — The 
Board  of  Directors  of  the  Chicago  Public  Library  \&  a  quasi  corporation, 
aod  in  legal  proceedings  should  appear  by  its  corporate  name. 

2.  Parties— /nditriduo/  Members  of  a  Board, — ^The  joining  the  indi- 
vidual members  of  the  Board  of  Directors  of  the  Chicago  Public  Library 
as  parties  defendant,  is  a  matter  of  surplusage. 

3.  City  op  CmcAGO — Liability  ujxm  a  Contract  of  the  Board  of 
Directors  of  the  Public  Library. — The  city  of  Chicago  is  not  liable  in  an 
action  of  assumpsit  upon  a  contract  of  the  Board  of  Directors  of  the 
Public  Library  for  work  done  and  to  be  paid  for  out  of  a  special  fund 
which  can  be  drawn  only  upon  vouchers  of  the  board. 

4.  Chicago  Public  Library—^  Department  of  the  City.— The 
Board  of  Directors  of  the  Chicago  Public  Library  is  a  department  of  the 
city,  a  quasi  corporation,  with  power  to  draw  vouchers  upon  a  special 
fund  in  the  city  treasury.  Assumpsit  will  not  lie  against  it  on  its  con- 
tracts.   The  remedy  is  by  mandamus. 

5.  Judgment — Agairist  Several  Defendants^  Wrong  as  to  One— Be- 
versal. — In  an  action  at  law  against  several  defendants  the  judgment  is 
a  unit  as  to  all  defendants.  If  it  is  wrong  as  to  one  it  must  be  reversed 
as  to  all. 
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ABsnmpsit,  on  a  contract  of  the  Board  of  Directors  of  the  Chicago 
Public  Library.  Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Edwahd  F.  Dunne,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1895.    Reversed.    Opinion  filed  October  17,  1895. 

Peck,  Miller  &  Stabr,  attorneys  for  appellants. 
M.  Salomon,  atjtorney  for  appellee. 

Mb.  Presiding  Justice  Gary  delivered  the  opinion  op 
THE  Court. 

Chapter  81  of  the  Revised  Statutes  empowers  cities  to 
establish  and  maintain  public  libraries. 

Section  1  provides  for  a  special  tax;  section  2  for  the  ap- 
pointment of  a  board  of  nine  directors,  and  section  5  defines 
the  powers  of  the  board  and  duty  of  the  city  as  follows: 

"  Sec.  5.  Said  directors  shall,  immediately  after  appoint- 
ment, meet  and  organize  by  election  of  one  of  their  number 
president,  and  by  the  election  of  such  other  officers  as  they 
may  deem  necessary.  They  shall  make  and  adopt  such  by- 
laws, rules  and  regulations  for  their  own  guidance  and  for 
the  government  of  the  library  and  reading  room  as  may  be 
expedient,  not  inconsistent  with  this  act.  They  shall  have 
the  exclusive  control  of  the  expenditure  of  all  moneys  col- 
lected to  the  credit  of  the  library  fund,  and  of  the  construc- 
tion of  any  library  building,  and  of  the  supervision,  care 
and  custody  of  the  grounds,  rooms  or  buildings  constructed, 
leased  or  set  apart  for  that  purpose:  Provided,  that  all 
moneys  received  for  such  library  shall  be  deposited  in  the 
treasury  of  said  city  to  the  credit  of  the  library  fund,  and 
shall  be  kept  separate  and  apart  from  other  moneys  of  such 
city,  and  drawn  upon  by  the  proper  officers  of  said  city, 
upon  the  properly  authenticated  vouchers  of  the  library 
board.  Said  board  shall  have  power  to  purchase  or  lease 
grounds;  to  occupy,  lease  or  erect  an  appropriate  building  or 
buildings  for  the  use  of  said  library;  shall  have  power  to 
appoint  a  suitable  librarian  and  necessary  assistants  and  fix 
their  compensation,  and  shall  also  have  power  to  remove 
such  appointees;  and  shall,  in  general,  carry  out  the  spirit 
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and  intent  of  this  act,  in  establishing  and  maintaining  a 
public  library  and  reading  room." 

Under  this  statutory  authority  the  board  of  directors  of 
the  Chicago  Public  Library  let  a  contract  to  the  firm 
of  Moss  &  Arnold  to  put  in  the  foundation  for  a  library 
building  of  magnificent  proportions,  for  the  sum  of  one 
hundred  and  fifty-nine  thousand  dollars,  to  be  paid  '^  by 
warrants  upon  the  treasurer  of  the  city  of  Chicago,  drawn 
and  to  be  paid  as  soon  as  practicable  according  to  the  ordi- 
nary routine  of  such  business." 

The  firm  did  the  work,  claimed  that  they  did  a  large 
amount  of  extra  work,  and  sued  the  appellants  for  an  un- 
paid part,  as  they  claimed,  of  the  contract  price  due  them, 
and  the  value  of  the  extra  work. 

The  only  question  we  propose  to  consider  is,  whether  this 
action  can  be  maintained,  if  the  firm  were  entitled  to  all 
that  they  claimed. 

First:  The  joining  the  individual  members  of  the  board  as 
defendants  was  at  least  surplusage.  Lange  v.  Soffell,  33 
111.  App.  624;  Manlove  v.  McHatton,  4  Scam.  95;  Patrick  v. 
Kucker,  19  111.  428. 

The  board  is  a  qicasi  corporation,  and  therefore  in  legal 
proceedings  should  appear  only  by  its  corporate  name. 
Town  of  Rutland  v.  Town  of  Dayton,  60  III.  58;  1  Dillon 
on  Municipal  Corporations,  Sec.  25  et  seq. 

Second :  As  the  work  was  to  be  paid  for  out  of  a  special 
fund,  which  could  be  drawn  only  upon  vouchers  of  the 
board,  the  city  is  not  liable  to  suit  upon  the  contract  of  the 
board.  Crane  v.  City  of  Urbana,  2  111.  App.  559;  Swift  v. 
New  York,  17  Hun  518. 

The  judgment  against  the  city  being  wrong,  it  is  our  duty 
to  reverse  it,  because,  being  a  unit,  if  it  is  wrong  as  to  one, 
it  must  be  reversed  as  to  all.  Reese  v.  City  of  Chicago,  38 
111.  322;  Jansen  v.  Varnum,  89  111.  100. 

But  if  the  action  can  be  maintained  against  the  board, 
the  cause  should  be  remanded,  that  •  the  plaintiff  might 
amend.    Matson  v.  Swanson,  131  111.  255. 

Now  the  board  has  no  property  or  funds;  it  is  only  a  de- 
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partment  of  the  city — by  construction  a  qiuisi  corporation — 
having,  among  its  powers,  the  power  to  draw  vouchers  upon 
a  special  fund  in  the  city  treasury.  As  it  never  can  have 
anything  with  which  to  pay  a  judgment,  assumpsit  will  not 
lie  against  it. 

The  only  remedy  of  the  surviving  appellee  is  by  manda- 
mus. Swift  V.  New  York,  83  N.  T.  528.  (This  case  re- 
verses 17  Hun,  but  not  upon  the  point  for  which  we  cited 
it;  that  point  is  approved.) 

To  review,  on  this  record,  the  evidence  and  instructions, 
would  be  time  and  space  wasted. 

The  judgment  is  reversed  without  remanding. 


8.  M •  Sutherland  v.  Berkley  G.  Lawrence. 

1.  Practice — Appeals  from  Justices  of  the  Peace.  —It  is  error  to 
dismiss  an  appeal  from  a  justice  for  want  of  prosecution,  where  the  bond 
is  filed  with  the  clerk  of  the  Circuit  Court,  and  the  appellee  is  not  sum- 
moned nor  enters  his  apx>earance  in  that  court 

Appeal  firom  a  Justice  of  the  Peace.— Error  to  the  Circuit  Court  of 
Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1895.  Reversed  and  remand^. 
Opinion  filed  October  17, 1895. 

Lyman  M.  Paine,  attorney  for  plaintiff  in  error. 

Mb.  Peesimng  Justice  Gaby  deliveeed  the  opinion  of 
the  coubt. 

This  was  an  appeal  to  the  Circuit  Court  from  the  judg- 
ment of  a  justice. 

The  bond  was  filed  with  the  clerk  of  the  Circuit  Court. 
The  defendant  in  error — appellee  in  the  Circuit  Court — was 
not  summoned  into  that  court,  nor  did  he  there  enter  any 
appearance,  yet  the  court,  without,  so  far  as  the  record 
shows,  any  motion  by  anybody,  dismissed  the  appeal  for 
want  of  prosecution. 

This  is  error.  WoUman  v.  Greshetti,  37  HI.  App.  366. 
The  judgment  is  reversed  and  the  cause  remanded. 
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Ameriean  Building^  Loan  and  Inyestment  Society  ?.  The 

People^  etc.^  ex  rel.  M.  T.  Moloney* 

Attorney  General. 

1.  Appellate  CJoubt  Practicb — Decision  of  Abstraxit  Questions  of 
Law, — When  nothing  but  abstract  question^  of  law  is  involved  in  a 
cafie,  the  decision  of  which  will  affect  no  rights,  the  judgment  of  the 
court  below  will  be  affirmed. 

Appeal  from  an  Interlocutory  Order  of  the  Circuit  Court  of  Cook 
County  appointing  a  receiver;  the  Hon.  Oliver  H.  Horton,  Judge, 
presiding.  Heard  in  this  coiuii  at  the  October  term,  1895.  Affirmed. 
Opinion  filed  October  17,  1895. 

James  E.  Mcnroe  and  Wm.  G.  Cooke,  attorneys  for  appel- 
lant; Mohan,  Kbat7S  &  Mayer,  of  counsel* 

Maurice  T.  Moloney,  Attorney-General,  attorney  for  ap- 
pellee; T.  J.  ScoFiELD  and  M.  L.  Newell,  of  counsel. 

Mr.  PBESiDiNa  Justice  Gary  delivered  the  opiNioif  of 
THE  Court. 

Circumstances  which  we  need  not  narrate,  satisfy  us  that 
nothing  is  involved  in  this  case,  but  abstract  questions  of 
law;  that  the  decision  here  will  affect  no  rights  of  anybody; 
that  the  only  effect  of  a  consideration  of  the  questions  aris- 
ing upon  this  record  would  be  merely  to  declare  what  our 
opinion  is  upon  those  questions. 

We  will  therefore  aflSrm  the  decree  appealed  from  for 
reasons  more  fully  stated  in  Aflf  v.  Hopkins,  57  111.  App. 
529.    Affirmed. 


Wm.  J.  Eyans^  Impleaded  with  Annie  Eyans^  y.  Albert 

N.  Eastman. 

1 .  Foreclosure— SecoTid  Mortgage  Decree,  — Under  a  biU  to  foreclose  a 
second  mortgage,  if  the  complainant  obtains  enough  from  the  proceeds  of 
the  sale  of  the  premises  to  satisfy  the  incumbrance  he  represents,  the 
entire  object  of  his  suit  wiU  be  accomplished. 
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2.  Sa^se— Decree  to  Follow  the  Prayer  of  the  Bill— Under  a  bill  in 
chancery  praying  for  the  foreclosure  of  a  second  mortgage  and  filed  for 
the  sole  piurpose  of  obtaining  satisfaction  thereof,  it  is  error  to  provide 
in  the  decree  that  if  the  premises  sell  for  enough  to  satisfy  the  amount 
due  and  costs,  the  receiver  before  appointed  is  to  be  continued  in  the 
possession  of  the  premises,  to  care  for  the  same  and  collect  the  rents 
arising  therefrom,  to  apply  sufficient  thereof,  among  oth3r  things,  to 
the  payment  of  the  interest  upon  the  first  mortgage,  and  to  pay  the  bal- 
ance, if  any,  to  the  purchaser  at  the  sale  until  the  property  is  redeemed, 
or  if  not  redeemed,  until  the  period  of  redemption  expires. 

8.  Seookd  Mortgage — Scope  of  a  Bill  of  Foreclosure. — In  a  proceed- 
ing imder  a  bill  to  obtain  satisfaction  of  a  second  mortgage,  if  the  com- 
plainant obtains  enough  from  the  sale  of  the  premises  to  satisfy  the 
incumbrance  he  represents,  the  enth-e  object  of  his  suit  will  have  been 
attained  and  his  bill  will  furnish  no  warrant  for  doing  more. 

Mortgage  Foreclosure. — Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1894.  Reversed  in  part  and  affirmed  in  part. 
Opinion  filed  October  17, 1895. 

Consider  H.  Willet,  attorney  for  plaintiff  in  error,  con- 
tended that,  if  mortgaged  property  sells  for  the  entire  in- 
debtedness, it  constitutes  a  payment  of  the  mortgage  debt, 
and  the  mortgagor  becomes  immediately  entitled  to  pos- 
session during  the  period  of  redemption.  A  receiver  has 
no  right  to  be  retained.     Dale  v.  Davis,  150  111.  239. 

The  decree  should  not  continue  the  receiver  after  the 
sale.  If  a  deficiency  decree  should  be  entered  showing 
grounds  for  a  receiver,  his  appointment  after  sale  should 
rest  upon  and  be  a  part  of  a  deficiency  decree.  Silverman 
V.  N.  W,  Mutual  Life  Ins.  Co.,  5  111.  App.  124;  Humphries 
V.  Allen,  101  111.  490;  Baker  v.  Backus,  32  111.  79;  Nat.  Bk. 
V.  Gage,  79  HI.  207;  Jones  on  Mortgages  (5th  Ed.),  Sec. 
1532. 

Weigley  &  Eastman,  attorneys  for  defendant  in  error, 
contended  that  a  prior  mortgagee  is  not  a  proper  party  in 
a  bill  of  foreclosure  by  a  junior  mortgagee.  Warner  v. 
De  Witt  Co.  Nat.  Bank,"^  4  Brad.  305;  Crawford  v.  Munford, 
29  111.  App.  445;  Story  on  Equity  Pleading  (10th  Ed.), 
Sec.  193  A. 
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A  receiver  may  be  appointed  at  any  stage  of  the  proceed- 
ings when  it  is  shown  to  be  necessary  in  order  that  com- 
plete justice  may  be  done  between  the  parties.  Beach  on 
Receivers,  Sees.  544,  545;  High  on  Receivers,  Sec.  610;  Jones 
on  Mortgages,  Sec.  1531  (a);  Haas  v.  The  Chicago  Building 
Society,  79  III.  207;  8  Am.  &  Eng.  Enc.  of  Law.,  p.  239 
(notes);  Oakford  v.  Robinson,  48  111.  App.  207. 

When  the  first  mortgagee  has  not  taken  possession  of  thp 
property,  it  is  competent  for  a  court  of  equity  to  appoint  a 
receiver  in  behalf  of  subsequent  incumbrancers.  Beach  on 
Receivers,  Sec.  545;  High  on  Receivers,  Sec.  682;  Bryan  v. 
McCormick,  1  Cox,  422;  Dalmer  v.  Dashwood,  2  Cox,  378; 
Tanfield  v.  Irvine,  2  Russ.  149;  Haas  v.  The  Chicago  Build- 
ing Society,  89  111.  498;  Haugan  v.  Netland,  51  Minn.  552; 
8  Am.  &  Eng.  Enc.  of  Law,  239  (notes). 

In  case  of  an  appeal  from  the  decree  for  the  sale  of  prop- 
erty, it  is  competent  for  a  court  of  equity  to  appoint  a  re- 
ceiver to  care  for  and  rent  the  property  until  it  is  further 
ordered.  High  on  Receivers,  Sec.  110;  Moran  v.  Johnson, 
26  Grat.  (Va.)  108;  Adkins  v.  Edwards,  83  Va.  316. 

The  court  will  appoint  a  receiver  even  after  a  decree  of 
foreclosure,  upon  proof  that  the  interest  of  all  parties  will 
be  promoted.     Beach  on  Receivers,  Sec.  544. 

While  it  rarely  happens  that  courts  are  called  upon  to 
appoint  a  receiver  after  a  final  decree  in  the  case,  a  power 
of  appointment  after  a  decree,  it  is  well  settled,  is  exercised 
in  cases  of  great  emergency,  or  where  the  relief  is  indispen 
sable  for  the  protection  of  the  parties  in  interest.  High  on 
Receivers,  Sec.  110. 

Mb.  Justice  Waterman  delivered  the  opinion  op  the 
Court. 

A  bill  was  filed  by  appellee  to  foreclose  a  second  mortgage 
existing  under  a  trust  deed  containing  the  following,  among 
other  provisions : 

"  And  on  the  application  of  the  legal  holder  of  said  prom- 
issory note,  or  either  of  them,  it  shall  be  lawful  for  the  said 
grantee^  or  his  successor  in  trust,  to  enter  into  and  upon, 


First  District — October  Term,  1895.      335 

Evans  v.  Eastman. 

and  take  possession  of  the  premises  hereby  granted  or  any 
part  thereof,  and  in  his  own  name  or  otherwise,  to  file  a  bill 
or  bills  in  any  of  the  courts  having  jurisdiction  thereon 
against  the  said  party  of  the  first  part,  their  heirs,  executors, 
administrators  and  assignees,  to  obtain  a  decree  for  the  sale 
and  conveyance  of  the  whole  or  any  part  of  said  premises 
for  the  purposes  herein  specified  by  said  party  of  the  second 
part  as  such  trustee  or  as  special  commissioner  or  otherwise, 
under  order  of  court,  and  out  of  the  proceeds  of  any  such 
sale  to  first  pay  the  costs  of  such  suit,  all  costs  of  advertis- 
ing, sale  and  conveyance,  including  the  reasonable  fees  and 
commissions  of  the  said  party  of  the  second  part,  or  person 
who  may  be  appointed  to  execute  this  trust,  and  $100  attor- 
ney's and  solicitor's  fees,  and  also  all  other  expenses  of  thife 
trust,  including  all  moneys  advanced  for  insurance,  taxes  and 
other  liens  and  assessments,  with  interest  thereon  at  seven 
per  cent  per  annum.  Then  to  pay  the  principal  of  said  notes, 
whether  due  and  payableby  the  terms  thereof,  or  on  theoption 
of  the  legal  holders  thereof,  and  interest  on  said  notes  up  to 
the  time  of  said  sale,  rendering  the  overplus,  if  any,  unto  the 
said  party  of  the  first  part,  their  legal  representatives  or  as- 
signees on  reasonable  request  and  to  pay  any  rents  that  may 
be  collected  after  such  sale  and  before  the  time  of  redemp- 
tion expires  to  the  purchaser  or  purchasers  of  said  premises 
at  such  sale  or  sales." 

By  consent,  a  receiver  of  the  property  in  question  was  ap- 
pointed in  said  case,  and  on  answer  of  plaintiff  in  error  and 
default  of  Annie  Evans  the  cause  was  referred  to  a  master 
whose  finding  was  in  part  as  follows : 

"  That  there  is  a  prior  incumbrance  upon  said  property 
of  $24,000,  evidenced  by  four  trust  deeds  to  Paul  O.  Stens- 
land. 

That  Robert  P.  Walker  is  receiver  and  has  been  in  posses- 
sion collecting  rents,  which  are  far  less  than  the  fixed  charges 
against  the  property,  and  the  same  is  scant  security  for  the 
indebtedness  against  it." 

The  court  having  overruled  objections  to  a  second  report 
of  the  master,  entered  a  decree  for  the  sale  of  the  premises, 
in  which  is  contained  the  following : 
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"  It  is  further  ordered  that  Thomas  Taylor,  Jr.,  master, 
execute  this  decree;  that  he  give  public  notice  of  the  time 
and  place  and  terms  of  such  sale  by  previously  publishing 
the  same  for  three  successive  weeks  in  a  secular  newspaper 
of  general  circulation  in  said  city;  the  first  publication 
thei^eof  to  be  at  least  twenty  days  prior  to  the  day  of  sale, 
and  that  the  complainant,  or  any  of  the  parties  in  this 
cause,  may  become  the  purchaser  or  purchasers.  Out  of  the 
proceeds  he  shall  retain  his  fees  and  see  that  all  costs  are 
paid,  and  then  pay  to  complainant  the  amount  due  under 
this  decree,  and  if  a  surplus,  bring  it  into  court  to  abide  the 
further  order  therein.  After  the  coming  in  and  the  confir- 
mation of  the  master's  sale,  in  case  any  deficiency  is  shown 
in  amount  due  complainant,  Albert  N.  Eastman,  shall  be 
entitled  to  execution  against  defendant,  Wm.  J.  Evans,  per- 
sonally. 

"  It  is  further  adjudged  and  decreed  that  if  the  premises 
so  sold  shall  not  have  been  redeemed  within  the  time 
allowed  by  law,  the  master  shall  execute  a  deed  to  the  pur-  * 
chaser;  that  such  purchaser  shall  be  let  into  the  possession 
of  the  premises  so  purchased,  and,  if  necessary,  have  writ  of 
assistance. 

"  And  it  further  appearing  to  the  court  that  the  said  prem- 
ises are  incumbered  by  a  trust  deed  to  Paul  O.  Stensland, 
securing  §25,000,  the  interest  on  which  is  long  past  due  and 
unpaid,  that  the  building  standing  upon  said  premises  is  a 
large  flat  building,  and  the  income  therefrom  is  not  suflBcient 
to  pay  fixed  charges  against  said  property,  and  that  it  is 
provided  in  said  trust  deed  that  the  grantee,  or  his  successor  /  / 

in  trust,  immediately  on  default  of  the  payment  secured  / 

thereby,  is  entitled  to  enter  into  and  take  possession  of  said  / 

premises  and  any  part  thereof,  and  to  collect  and  receive  all  l' 

rents,  issues  and  profits  thereof  in  his  own  name,  or  other- 
wise, and  to  continue  to  collect  said  rents  until  the  said  prop- 
erty shall  be  redeemed,  and  that  a  receiver  has  heretofore 
been  appointed  by  the  court  for  the  purpose  of  administer- 
ing said  trust,  caring  for  said  property  and  collecting  said 
rents,  and  it  is  for  the  interest  of  all  parties  that  the  said  re- 
ceiver should  continue  to  act  in  this  capacity  until  said  prop- 


_  -'   ^ 
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erty  shall  be  redeemed,  provided  that  this  decree  is  not  paid. 
It  is  therefore  further  ordered,  adjudged  and  decreed, 
that  if  this  property  be  sold,  that  the  receiver  heretofore 
appointed  in  this  cause,  or  any  successor  that  may  be  ap- 
pointed by  this  court,  remain  in  possession  and  control  of 
said  property,  and  continue  to  care  for  and  collect  the  rents 
therefrom,  using  sufficient  thereof,  (1)  to  the  preservation  of 
the'^roperty  and  costs  of  receivership;  (2)  to  the  payment  of 
any  deficiency,  if  any  there  be,  under  this  decree  of  sale;  (3) 
to  the  payment  of  the  interest  upon  the  prior  incumbrance 
of  Paul  O.  Stensland,  and  the  balance,  if  any,  to  the  pur- 
chaser or  purchasers  of  said  premises  at  such  sale  or  sales, 
until  the  property  shall  have  been  redeemed,  or  if  the  same 
be  not  redeemed  as  by  statute  required,  until  the  period  of 
redemption  shall  have  expired,  and  then  surrender  posses- 
sion tiicreof  to  the  purchaser  or  purchasers,  obtaining  a 
deed  therefor  under  this  decree  of  sale,  and  to  make  report 
of  his  acts  and  doings  in  the  premises,  as  required  by  the 
court  from  time  to  time  hereafter." 

The  effect  of  this  decree  as  to  the  receiver  appointed  be- 
fore and  thus  ordered  to  be  continued  after  sale,  is  that  if 
the  premises  should  sell  for  the  full  amount  of  the  decree 
and  costs  of  sale,  thereby  satisfying  the  judgment,  the  re- 
ceiver is  to  be  continued  and  is  to  apply  amounts  by  him  re- 
ceived  from  the  property,  "  3d,  to  the  payment  of  the  interest 
c4a  upon  a  prior  incumbrance; "  while  the  effect  of  the  section 
ordering  that  he  shall  pay  "  the  balance,  if  any,  to  the  pur-  ' 
/  chaser  or  purchasers  of  said  property  at  such  sale  or  sales 
until  the  property  shall  have  been  redeemed,  or  if  the  same 
be  not  redeemed,  as  by  statute  required,  until  the  period  of  re- 
demption shall  have  expired,"  is  that  the  purchasers  at  the  sale 
are  in  a  certain  contingency  to  receive  the  rents  before  they 
are  entitled  to  either  a  deed  or  possession  of  the  premises. 

We  are  not  aware  of  any  authority  for  such  a  decree. 

As  to  the  clause  in  the  mortgage  which  is  said  to  justify 
it,  it  is  sufficient  to  say  that  the  bill  asks  no  such  relief;  it 
seeks  only  to  obtain  satisfaction  of  the  mortgage  it  is  filed 
to  foreclose. 

TolLX  22 
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The  bill  in  this  case  is  for  the  foreclosure  of  a  second 
mortgage,  and  is  not  for  the  payment  in  whole  or  part,  of 
the  first.  It  is  unnecessary  to  discuss  the  propriety  of  the 
receiver  being  ordered  before  sale  to  pay  interest  maturing 
upon  the  first  mortgage;  it  is  sufficient  to  say  that  in  this 
proceeding,  if  the  complainant,  from  the  sale,  obtains  enough 
with  which  to  satisfy  the  incumbrance  he  represents,  the  en- 
tire object  of  this  suit  will  have  been  attained,  and  that  the 
bill  furnishes  no  warrant  for  doing  more. 

We  are  at  a  loss  to  understand  how  the  purchasers  at  the 
sale,  who  may  be  entire  strangers  to  this  proceeding  and 
who  may,  upon  redemption,  receive  the  entire  amount  paid 
by  them  with  statutory  interest,  can  be  entitled,  also,  to 
the  rents  of  the  premises  during  the  period  allowed  for 
redemption. 

All  of  the  decree  of  the  court  below  except  that  portion 
continuing  the  receiver  after  sale  is  affirmed.  So  much  of 
the  decree  as  directs  that  the  receiver  be  continued  after 
sale,  and  directs  what  he  shall  do  with  moneys  by  him  there- 
after received,  is  reversed;  if  upon  a  sale  the  decree  shall  not 
be  satisfied,  appellee  can  obtain  a  dbficiency  decree  and  ask 
that  the  receiver  be  continued  until  the  same  shall  be  satis- 
fled.  Reversed  in  part  and  affirmed  in  part.  Appellant  will 
recover  his  costs  in  this  suit. 


May  C.  Stinchfleld  v.  The  City  of  Chicago. 

1.  V^ERDicrsr— Weight  of  the  Evidence,— A  verdict  not  eo  manifestly 
'.  against  the  weight  of  the  evidence  as  to  indicate  passion,  prejudice,  or 

an  ignoring  of  the  plain  duty  of  jurors,  wiU  not  be  set  aside. 

2.  Rebxtttal — Evidence  in  Chief. — Evidence,  which  is  a  part  of  the 
case  in  chief,  may  be  properly  refused  when  offered  in  rebuttal  It  is  a 
matter  of  discretion  on  the  part  of  the  com-t  to  admit  or  reject  it 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Superior 
Court  of  Cook  County;  the  Hon.  Nathaniel  C.  Sears,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed 
October  17, 1895. 
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Hamline,  Soott  &  Lord,  attorneys  for  plaintiff  in  error. 
No  appearance  for  the  defendant  in  error. 

Mr,  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  an  action  for  injuries  received  by  the  plaintiff 
while  walking  over  an  alleged  defective  sidewalk. 

The  jury  returned  a  verdict  for  the  defendant.  The  evi- 
dence as  to  the  character  of  the  walk  at  the  time  of  the 
accident  was  inharmonious,  and  while  it  appears  to  us,  read- 
ing the  record  here  presented,  that  the  plaintiff  ought  to  have 
recovered  damages,  yet  we  can  not  say  that  the  verdict  is  so 
manifestly  against  the  weight  of  the  evidence  as  to  indicate 
passion,  prejudice,  or  an  ignoring  of  the  plain  duty  of  the 
jurors. 

The  judge  of  the  Superior  Court  heard  the  testimony,  saw 
the  witnesses,  and  had  an  opportunity  for  forming  a  correct 
opinion  as  to  the  character  of  the  verdict  which  we  do  not 
possess;  sanctioned  as  the  act  of  the  jury  has  been  by  his 
judgment,  we  do  not  feel  upon  this  record  warranted  in  set- 
ting it  aside. 

It  was  not  error  for  the  court  to  refuse  the  evidence 
offered  by  the  plaintiff  in  rebuttal;  such  testimony  was 
properly  a  part  of  the  case  in  chief;  it  therefore  was  a  mat- 
ter of  discretion  with  the  court  to  admit  or  reject  it. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Gary,  P.  J.  If  the  testimony  of  the  witness  of  the  ap- 
pellant is  to  be  believed,  the  sidewalk  was  in  such  condition 
that  she  was  not  using  ordinary  care  in  walking  upon  it 
without  great  caution.  If  that  testimony  is  not  to  be  be- 
lieved, the  city  had  no  notice  of  defects  in  the  walk. 

In  either  aspect  of  the  case  she  was  not  entitled  to 
recover. 
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Al?ah  L.  La  Plant  t.  The  People  ex  rel.  Minnie  Warner. 

1.  BAffTABDY—^Norirresident  Complainants, — ^A  non-resident  woman 
may  prosecute  the  putative  father  of  her  illegitimate  child  in  the  courts 
of  this  State. 

2.  Same— JHw/  that  Complainant  m  Unmarried, — ^When  a  complain- 
ant in  bastardy  proceedings  testified  at  the  time  of  the  trial  that  she  was 
unmarried,  it  was  held  to  be  sufficient. 

8.  Evidence—  Conversations  Not  in  the  Presence  of  the  Adverse  Party.  — 
It  is  error  to  allow  a  witness  to  testify  to  a  conversation  had  by  him  out 
of  the  presence  and  hearing  of  the  adverse  party;  but  where  such  con- 
versation is  immaterial  it  is  not  reversible  error. 

Bastardy  Froeeedings,— Appeal  from  the  Criminal  Court  of  Cook 
County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed  Octo- 
ber 21, 1895. 

M.  J.  KiESE,  attorney  for  appellant. 

William  F.  Steuckmann,  assistant  county  attorney  and 
attorney  for  appellees,  contended  that  a  non-resident  may 
prosecute  in  the  courts  of  this  State  in  cases  of  bastardy 
under  our  bastardy  act,  and  it  is  immaterial  whether  the 
child  or  the  mother  lives  in  this  State  or  not.  Kolbe  v.  The 
People,  85  IlL  836,  and  Mings  v.  The  People,  11  111.  98. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  a  proceeding  under  the  statute  concerning  bas- 
tardy. 

The  mother  of  the  child  was,  apparently,  at  the  time  of 
its  birth,  a  resident  of  this  State.  At  the  time  of  the  trial 
she  resided  in  Indiana. 

A  non-resident  woman  may  prosecute  the  putative  father 
of  her  illegitimate  child  in  the  courts  of  this,  although  she 
is  a  resident  of  another  State.  Kolbe  v.  The  People,  85  IlL 
336;  Mings  v.  The  People,  111  111.  98. 

We  regard  the  evidence  that  the  mother  was  an  unmar- 
ried woman  as  sufficient. 
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She  testified  that  at  the  time  of  the  trial  she  was  unmar- 
ried, and  she  spoke  of  her  being  engaged  to,  and  expecting 
to  marry,  the  defendant,  when  the  sexual  intercourse  took 
place. 

This  has  been  held  to  be  sufficient  Dunham  v.  The  Peo- 
ple, 49  111.  233;  Cook  v.  The  People,  51  111.  144. 

We  regard  the  evidence  as  sufficient  to  warrant  the  ver- 
dict of  the  jury.  The  holding  of  the  Supreme  Court  in 
McFarland  v.  The  People,  72  IlL  368,  that  "Where  a 
mother  swears  that  a  defendant  is  the  father,  and  the  de- 
fendant swears  he  is  not,  and  they  are  of  equal  credibility, 
one  offsets  the  other;  and  unless  there  is  other  testimony 
given  or  circumstances  proved  which  give  the  preponderance 
to  the  plaintiff,  defendant  should  be  acquitted,"  has  been 
overruled  in  Johnson  v.  The  People,  40  IlL  App.  382,  and  in 
the  same  case  in  140  111.  250. 

The  court  ought  not  to  have  allowed  Mr.  Ritchie  to  tes- 
tify to  conversation  had  b}''  him,  out  of  the  presence  and 
hearing  of  the  defendant,  with  his  employer.  Such  conver- 
sation was,  however,  of  little  consequence,  and  its  effect,  if 
any,  not  sufficient  to  overturn  the  verdict  of  the  jury,  sanc- 
tioned, as  it  has  been,  by  the  court  below. 

The  questions  asked  of  the  defendant  as  to  his  being  the 
father  of  another  illegitimate  child,  which  he  denied,  grew 
out  of  his  own  testimony,  and  while  immaterial,  were  not 
only  unimportant,  but  such  as  were  objected  to  could  have 
had  no  prejudicial  effect  against  him. 

The  judgment  of  the  Criminal  Court  is  affirmed. 


John  Cary  v*  The  City  of  Chicago. 

1.  Municipal  CJorporations — Negligence  of  Contractor. —K  munici- 
pal corporation  is  not  liable  for  the  negligence  of  an  independent  con- 
tractor while  engaged  in  the  performance  of  his  contract. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Affirmed*  Opinion  filed 
Octobw  81, 1805. 
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Ebgab  Tbkhunb,  attorney  for  appellant;  A.  W.  Bbowue, 
of  counsel 

EoY  O.  West,  Benjamin  F.  Eioholson,  Worth  E.  Oaylok, 
attorneys  for  appellee,  contended  that  the  principle  of 
respondeat  superior  does  not,  as  a  rule,  extend  to  oases  of 
independent  contracts,  where  the  party  for  whom  the  work 
is  to  be  done  is  not  the  immediate  superior  of  those  guilty 
of  the  wrongful  act,  and  has  no  choice  in  the  selection  of 
workmen,  and  no  control  over  the  manner  of  doing  the 
work  under  contract.  Dillon  Munic.  Corp.,  Sees.  1028, 1029, 
1080,  and  notes. 

Where  a  contract  is  made  by  a  municipal  corporation  with 
an  individual  who  is  a  reasonably  skillful  and  competent  per- 
son in  the  line  of  his  undertaking,  and  the  undertaking  is  not 
in  itself  intrinsically  dangerous,  and  the  details  of  the  under- 
taking outside  of  the  general  work  to  be  done  and  the  result 
to  be  obtained,  are  under  the  entire  supervision  of  the  con- 
tractor, independent  of  the  municipal  corporation,  the  con- 
tractor alone  is  liable  for  an  injury  arising  from  the  negli- 
gence of  an  employe  or  a  defect  in  the  work.  HoUenbeok  v.  ' 
Winnebago  Co.,  95  III.  148;  East  St.  Louis  v.  Giblin,  3  ill. 
App.  219;  Chicago  City  Ky.  Co.  v.  Hennessey,  16  111.  App. 
153;  Arasmith  v.  Temple,  11  111.  App.  39;  Andrews  v.  Boe- 
decker,  17  111.  App.  213;  Hale  v.  Johnson,  80  111.  185;  Her- 
rington  v.  Lensingburg,  110  N.  Y.  145;  Blumb  v.  City  of 
Kansas,  84  Mo.  112;  Pack  v.  Mayor,  8  T^.  T.  222;  Kelly  v. 
Mayor,  11  N.  Y.  432;  McCafferty  v.  S.  D.  K.  K.  Co.,  61  N. 
Y.  178;  Hexamer  v.  Webb,  101  K  Y.  377-383;  Wood  v. 
Watertown,  58  Hun  298;  Town  of  Pierrepoint  v.  Loveless, 
72  N.  Y.  211;  Erie  v.  Calkins,  85  Pa.  St.  247;  Clark  v. 
Fry,  8  Ohio  St.  358;  Allen  v.  Wlllard,  57  Pa.  St.  374; 
Edmundson  v.  Pittsburg,  111  Pa.  St.  316;  Goudier  v.  Cor- 
mack,  2  E.  D.  Smith  (N.  Y.)  254;  King  v.  N.  Y.  Cent.,  66 
N.  Y.  181;  Butler  v.  Hunter,  7  H.  &  N.  826;  Eeedie  v. 
London  &  N.,  4  Exch.  244. 

If  one  renders  service  in  the  course  of  an  occupation  rep- 
resenting the  will  of  his  employer  only  as  to  the  result  of 
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this  work,  and  not  as  to  the  means  by  which  it  is  accom- 
plished, it  is  independent  employment.  Pack  v.  New  York, 
8  N.  Y.  222;  East  St.  Louis  v.  King,  3  HL  App.  90;  Mercer 
V.  Jackson,  54  IIL  397;  East  St.  Louis  v.  Giblin,  3  111.  App. 
219;  Barry  v.  St  Louis,  17  Mo.  121;  Wood  v.  Mitchell,  etc., 
44  la.  27;  Harrison  v.  Collins,  86  Pa.  St.  163. 

A  stipulation  in  the  contract  that  the  engineer  shall  have 
power  to  direct  changes  in  the  time  and  manner  of  conduct- 
ing the  work  is  not  such  a  reservation  of  power  as  will 
make  the  city  liable  for  the  injury  occasioned  by  the  con- 
tractor. Erie  v.  Calkins,  85  Pa.  St.  247;  Edmundson  v. 
Pittsbui^,  111  Pa.  St  319;  Blumb  v.  City  of  Kansas,  84  Mo. 
112;  Eudin  v.  London,  4  Exch.  244;  Kelly  v.  Mayor,  11  N. 
Y.  432;  Pack  v.  N.  Y.,  8  N.  Y.  222;  Gourdier  v.  Cormack, 
2  E.  D.  Smith  (N.  Y.)  256. 

Mr.  Presiding  Justicb  Gary  delivered  the  opinion  of 
THE  CorRT. 

The  case  made  by  the  appellant  is,  that  in  Cottage  Grove 
avenue  was  a  double  track  street  railway;  that  from  44th 
street  south  the  avenue  •  had  never  been  paved,  outside  of 
the  tracks;  that  one  Conway,  under  a  contract  with  the  city, 
was  engaged  in  paving  it;  that  under  his  contract  he  was 
obliged  to  use  a  steam  roller  weighing  not  less  than  fifteen 
tons  to  pack  the  foundation. 

John  Leibold  was  a  plumber  for  whom  the  appellant 
worked,  and  they  were  both  in  a  one  horse  wagon — Leibold 
driving — going  south.  Leibold  knew  for  two  months  that 
the  street  was  being  paved,  and  saw  the  roller  three  hun- 
dred feet  oflF,  before  he  drove  up  toward  it,  but  drove  on, 
and  when  near  to  it,  steam  was  blown,  scaring  the  horse  and 
injuring  the  appellant 

The  court  rightly  instructed  the  jury  to  find  for  the  city. 

No  defect  is  alleged  in  that  part  of  the  avenue  occupied 
by  the  street  railway.  As  to  the  residue,  the  duty  of  the 
city  to  keep  it  in  condition  for  travel  was  suspended  while 
paving  was  being  done.  Osgood  v.  Chicago,  44  111.  App. 
532;  154  111.  194. 

Indeed,  the  claim  of  the  appellant  is  not  because  of  the 
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condition  of  the  street,  but  upon  the  theory  that  the  reser- 
vation in  the  contract  with  Conway,  of  superintendence  by 
the  commissioner  of  public  wo  'ks,  makes  the]  city  liable,  for 
the  careless  (if  it  was  careless)  act  of  blowing  steam. 

Such  superintendence  did  not  constitute  the  driver  of  the 
steam  roller  the  servant  of  the  city.  Fitzpatrick  v*  Chicago 
&  W.  Ind.  R.  K.,  81  111.  App.  649. 

The  judgment  is  affirmed. 
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Charles  W.  Wilkins  and  George  B.  Wheaton  t.  William 

J.  English. 

1,  PRACncK. — Time  for  Filing  Dedaration.—Tiie  statute  providing 
that  if  the  declaration  is  not  filed  ten  days  before  the  second  term  of  the 
court  the  defendant  shall  be  entitled  to  a  judgment  as  in  case  of  non- 
suit, is  construed  to  mean  the  next  term  after  that  for  which  the  service 
is  in  time. 


AssnmpBlt.— Appeal  firom  the  Circnit  Court  of  Cook  County;  the  Hon. 
Frank  Bakbr,  Judge,  presiding.  Heard  in  this  court  at  the  OctobCT 
term»  1895.  Reversed  and  remanded  with  directions.  Opinion  filed 
October  81, 1895. 

EicH  &  Stone,  attorney  for  appellants. 
Geobgb  K.  English^  attorney  for  appellee. 

Mb.  Pbesidino  Justice  Gary  pslivered  the  opinion  of 
THE  Court. 

October  5,  1894,  the  appellants  sued  out  of  the  Circuit 
Court  a  summons  against  the  appellee  in  an  action  of 
assumpsit.  It  was  served  on  the  appellee  October  10, 1894. 
The  terms  of  the  Circuit  Court  begin  on  the  third  Monday 
of  each  month.  The  third  Monday  of  October  was  the  15th 
day  of  the  month;  of  November,  the  19th. 

The  statute.  Sec.  8,  Ch.  1 10,  provides  that  the  summons 
or  capias  may  be  served,  "  at  any  time  before,  or  on  the 
return  day;  but  if  not  served  ten  days  before  the  return 
day  thereof,  the  defendant  shall  be  entitled  to  a  continuance. 
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and  shall  not  be  compelled  to  plead  before  the  next  succeed- 
ing tenri."  And  Sec.  18,  that  "if  the  plaintiflP  shall  not 
file  his  declaration  *  *  *  ten  days  before  the  court  at 
which  the  summons  or  capias  is  made  returnable,  the  court, 
on  motion  of  the  defendant,  shall  continue  the  cause  *  * 
*  and  if  no  declaration  shall  be  filed  ten  days  before  the 
second  term  of  the  court,  the  defendant  shall  be  entitled  to 
a  judgment  as  in  case  of  a  non-suit."  This  "  second  term  " 
is  doubtless  the  first  one  after  that  to  which  the  summons 
or  capias  is  made  returnable.  But  what  term  is  that? 
the  one  to  which,  on  the  face  of  the  summons,  it  is  return- 
able, or  the  one  at  which,  if  the  declaration  is  filed  ten 
days  before  it,  the  defendant  should  appear  if  he  wishes  to 
defend  ? 

Now,  Herring  v.  Quimby,  81  111.  153,  holding  that  if  the 
first  process  is  not  served  at  all,  the  term  •  to  which  on  its 
face  it  is  returnable,  is  not  the  term  which  precedes  the 
"  second  term,"  has  been  settled  law  for  thirty  years.  That 
case  holds  that  it  is  the  process  "  upon  which  the  defendant 
is  brought  into  court"  that  is  meant  in  the  first  part  of 
s3ction  18,  so  that  all  preceding  process — not  served — go 
for  nothing. 

The  process  that  is  served — whatever  may  be  written  on 
its  face — is,  by  operation  of  law,  returnable  so  far  as  the 
defendant  is  concerned,  to  that  term  for  which  the  service 
is  in  time.  This  construction  makes  the  operation  of  the 
statute  uniform,  by  giving  the  plaintiff,  in  all  cases,  time 
until  ten  days  before  the  next  term  after  that  to  which 
the  defendant  is  brought  in,  within  which  to  file  the 
declaration. 

The  service  in  this  case  was  in  time,  not  for  the  October 
term,  but  for  the  November  term;  and  the  appellants  were 
not  required  to  file  their  declaration  until  ten  days  before 
the  December  term.  They  did  file  it  November  24:th,  which 
was  twenty-three  days  before. 

At  the  February  term,  1895,  they  took  judgment  by 
default,  which  on  motion  of  the  appellee  thereafter,  the 
court  set  aside,  and  dismissed  the  suit  solely  for  the 
assigned  reason  that  the  declaration  was  not  filed  in  time. 
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In  our  judgment  this  is  error.  The  only  difficulty  we 
have  in  the  case  grows  out  of  Howell  v.  Albany  Insurance 
Co.,  62  111.  60.  There  a  dozen  cases  were  considered  to- 
gether, and  if  the  opinion  be  read  literally,  the  process  was 
twice  served — once  on  the  28th,  and  again  on  the  29th  of 
October.  But  the  meaning  is  doubtless  that  some  were 
served  on  the  28th,  which  was  ten  days  before  the  next 
term,  and  some  on  the  29th,  which  was  not.  But  the  dis- 
tinction between  the  several  cases  is  shown  only  by  the 
reporter's  statement  preceding  the  opinion. 

The  court  may  not,  so  far  as  the  case  shows,  have  observed 
it.  We  therefore  do  not  regard  that  case  as  authority  that 
if  process  is  served  in  time  only  for  a  term  after  that  to 
which  on  the  face  of  the  process  it  is  made  returnable,  the 
declaration  must  be  filed  ten  days  before  the  first  term  for 
which  the  service  is  in  time. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  Circuit  Court  to  set  aside  and  vacate  the 
order  setting  aside  and  vacating  the  default  and  judgment 
and  dismissing  the  suit,  thereby  leaving  the  judgment  in  full 
force  and  effect. 

The  question  involved  should  be  determined  by  the  high- 
est tribunal.  The  facts  in  Waidner  v.  Pauly,  141  111.  442, 
did  not  present  it.    Be  versed  and  remanded  with  directions. 

Mr.  Justice  Shepakd. 

I  concur  only  because  I  understand  the  decision  to  be  in 
conformity  with  the  construction  placed  upon  the  statute 
by  the  Supreme  Court. 
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itsTg  The  Commercial  National  Bank  v.  Leroy  Payne^  for  the 
^■^^^  Use  of  James  Cunningham  Sons  Co.  and 

8«  m  E.  G.  W.  Beitz. 

1.  Garnishment— t/udg/nen^  Against  an  Interpleader  for  Costs — 
Right  of  Appeal— There  should  not  be  a  judgment,  in  form,  for  or 
against  an  intei*pleader  in  a  case  of  garnishment  exc^t  for  costs.  But 
if  the  judgment  for  costs  be  omitted,  the  interpleader  has  the  right  to 
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appeal  from  a  judgment  charging  the  garnishee  for  the  use  of  the  cred- 
itor of  the  defendant. 

(^Garnishment  and  Interpleader.— -Appeal  from  the  Superior  Court 
of  Cook  County;  The  Hon.  Henry  Y.  Fbeehan,  Judge,  presiding.  Heard 
in  this  court  at  the  Ootober  term,  1805.  Affirmed.  Opinion  filed  Octo- 
ber 81, 1895. 

Slsspeb  &  Babboub,  attorneys  for  appellant. 

Newman  &  Nobthe,up  and  S.  O.  Lbvinson,  attorneys  for 
appellees. 

Mb.  Pbestdino  Justice  Gabt  deliyebbd  the  opinion  of 
THE  Court. 

This  was  a  garnishment  of  E.  Q.  W.  Beitz,  as  debtor  of 
Leroy  Payne,  sued  out  by  the  James  Cunningham  Sons 
Company,  alleged  judgment  creditors  of  Payne,  in  which 
the  bank  interpleaded,  claiming  the  ownership  of  the  claim 
against  Keitz. 

A  judgment  was  entered  in  favor  of  Payne  for  the  use  of 
the  company  against  Eeitz,  thus,  in  effect,  though  not  in 
terms,  denying  the  claim  of  the  bank.  The  appellee  has 
moved  to  dismiss  the  appeal  upon  several  grounds,  one  of 
which  is  that  there  is  no  judgment  upon  the  interpleader 
from  which  the  appellant  could  appeal. 

That  motion  is  denied,  though  no  action  upon  it  is  neces- 
sary, as  the  judgment  must  be  affirmed  upon  the  merits; 
yet  it  is  well  to  note  that  there  should  not  be  a  judgment, 
in  form,  for  or  against  an  interpleader  in  a  case  of  garnish- 
ment, except  for  costs.  We  have  followed  in  that  partic- 
ular. Carpenter  v.  McClure,  37  Vt,  127.  See  Walton  v. 
Detroit,  etc.,  Mills,  37  111.  App.  204;  Grover  v.  Wells,  40  111. 
App.  350. 

It  follows  that  even  if  the  judgment  for  costs  be  omitted, 
the  interpleader  has  the  right  to  appeal  from  a  judgment 
charging  the  garnishee  for  the  use  of  the  creditor  of  the 
defendant. 

On  the  merits  the  case  is  that  Payne  demised  to  Eeitz 
by  a  lease  as  follows : 
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"  Memorandum  of  lease,  made  this  eleventh  day  of  Octo- 
ber, A.  D.  1893,  by  and  between  Leroy  Payne,  of  the  first 
part,  and  Edward  G.  Keitz,  of  the  second  part,  witnesseth  : 
That  said  Leroy  Payne  hereby  leases  and  demises  to  the 
said  Edward  G.  W.  Beitz,  the  property  known  as  the  north 
half  of  lot  nine,  and  the  south  twenty-seven,  and  one-half 
feet  of  sub-lot  one,  in  lot  eight,  and  sub-lot  two  in  lot  eight, 
in  block  five,  in  fractional  section  fifteen  addition  to  Chi- 
cago; to  have  and  to  hold  the  same  for  the  term  of  five 
years  from  this  date;  and  the  said  Edward  G.  W.  Beitz 
hereby  agrees  to  pay  as  rent  for  said  premises  : 

1st.  The  ground  rent  stipulated  in  a  lease  heretofore  made 
between  John  G.  Jennings  and  said  Leroy  Payne,  dated 
October  11, 1881,  and  which  ground  lease  is  recorded  in 
book  1118,  on  page  420,  in  the  recorder's  office  of  Cook 
county,  Illinois,  said  Keitz  agreeing  to  pay  said  ground  rent 
as  the  same  becomes  due,  as  by  the  terms  of  said  lease. 

2d.  Said  Eeitz  further  agrees  to  pay  as  part  of  said  rent 
the  interest  which  may  hereafter  become  due  on  a  certain 
mortgage  or  trust  deed  heretofore  executed  by  the  said 
Leroy  Payne  on  said  property,  which  mortgage  or  trust 
deed  is  now  owned  by  Catharine  L.  Cameron,  the  principal 
of  said  mortgage  being  the  sum  of  one  hundred  and  twelve 
thousand  five  hundred  dollars  ($112,500),  and  interest  being 
at  the  rate  of  seven  per  cent,  payable  quarterly. 

3d.  The  said  Eeitz  further  agrees  to  pay  as  a  part  of 
the  rent  of  said  premises,  all  the  taxes  and  assessments  which 
may  be  levied  on  said  property  beginning  with  the  year 
1893;  and  also  all  premium  on  insurance  policies  which  may 
have  been  underwritten  on  the  buildings  now  situate  on  said 
property. 

It  is  further  expressly  agreed  between  the  said  parties 
that  the  said  Edward  G.  W.  Beitz  shall  have  the  right  at 
any  time  to  terminate  this  lease,  and  to  release  himself  from 
the  obligations  of  the  same,  by  giving  to  the  said  Leroy 
Payne  sixty  days'  notice  of  his  intention  so  to  terminate  the 
lease.  Said  Leroy  Payne  shall  have  the  right  to  terminate 
this  lease  by  giving  like  notice  in  case  he  sells  his  interest 
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in  said  leasehold  estate,  but  only  after  said  Payne  has  fully 
paid  all  his  liabilities  to  Eeitz. 

It  is  furth^  agreed  that  all  the  covenants  and  agreements 
in  this  lease  contained  shall  be  binding  upon  the  heirs,  exec- 
utors, administrators  and  assigns  of  the  respective  parties 
thereto. 

In  witness  whereof,  the  said  parties  have  hereunto  set 
their  hands  and  seals,  on  the  day  and  year  first  above 
written.  Leboy  Payne,        [Seal.] 

E.  G.  W.  Kkitz,     [Seal.]  " 

When  the  lease  was  produced  by  Reitz,  as  a  witness,  it 
had  on  it  below  the  signatures  of  Payne  and  Eeitz  the  fol- 
lowing: 

"  For  value  received,  I  herein  assign  all  my  right,  title 

and  interest  in  and  to  the  within  lease  unto  The  Commercial 

National  Bank  of  Chicago,  its  successors  and  assigns. 

Chicago,  June  22,  1894. 

Leroy  Payne.     [Seal.]  " 

No  proof  of  Payne's  signature,  or  of  delivery  to  the  ap- 
pellant, was  oflPered.  The  appellant  offered  to  prove  that  it 
became  the  owner  of  a  sheriflf's  certificate  of  sale  of  the  prem- 
ises described  in  the  lease  between  Payne  and  Reitz,  which 
sale  was  made  on  a  judgment  owned  by  the  bank,  December 
26,  1893;  that  the  bank  has  paid  the  taxes  on  said  premises 
for  the  year  1893,  and  the  unpaid  interest  on  the  mortgage 
which  became  due  to  Catherine  L.  Cameron  while  Reitz 
was  in  possession  under  his  lease,  and  that  Catherine  L. 
Cameron  has  assigned  to  the  Commercial  National  Bank 
whatever  claim  she  had  against  E,  G.  W.  Reitz  by  virtue  of 
the  lease  from  Payne  to  Keitz. 

The  appellant  can  not  complain  of  a  judgment,  in  effect 
for  the  company,  unless  it  had  some  legal  or  equitable  claim 
upon  Reitz,  that  he  should  pay  something  to  the  bank  in 
discharge  of  his  covenants  to  Payne.  Now  Payne  himself 
was  entitled  to  nothing  under  those  covenants. 

Admit  that  a  garnisheeing  creditor  had  no  right,  yet  if 
the  bank  had  none  either,  it  is  not  harmed. 

Now  not  only  did  Payne  have  nothing  to  assign,  but  there 
is  no  proof  that  he  ever  attempted  to  assign  anything. 
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Mrs.  Cameron  never  had  any  claim  upon  Eeitz;  the  ca^e 
of  Dean  v.  Walker,  107  111.  540,  having  been  overruled  in 
Harris  v.  McOormiok,  132  111.  104.  (We  knew  we  were  fol- 
lowing an  obiter  when  we  decided  the  last  named  case — 30 
111.  App.  125.)  *  Having  none,  she  could  assign  none. 

The  appellant  makes  no  complaint,  either  in  its  assign- 
ment of  errors  or  brief,  of  the  action  of  the  court  in  relation 
to  the  certificate  of  sale. 

The  judgment  is  aifirmed  as  against  the  appellant,  but 
with  no  intimation  as  to  the  merits  between  other  parties. 


Nathan  Neufeld  v.  Asa  Oren. 

1.  Broker— TTTien  not  Entitled  to  Commusicns, — If  a  broker,  em- 
ployed to  procure  a  customer,  sends  to  his  principal  one  with  whom, 
without  the  broker's  knowledge,  the  principal  is  already  negotiating,  and 
the  principal,  in  ignorance  tliat  the  broker  and  customer  have  had  any 
communication,  deals  with  the  customer,  and  the  broker's  acts  have  had 
no  influence  in  effecting  the  trade  made,  the  broker  is  not  entitled  to 
commissions,  for  he  can  not  fairly  be  said  to  have  been  '*  the  procuring 
cause." 

Assumpsit,  for  broker's  commissions.  Appeal  from  the  Superior 
Court  of  CJook  County;  the  Hon.  William  G.  Ewtng,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed 
October  81,  1895. 

Habvey  M.  Harper,  attorney  for  appellant;  DooLrrxLE, 

TOLMAN  &  POLLASKY,  of  COUnsel. 

Andrew  Johnson,  attorney  for  appellee;  Dalton  & 
DwYBB,  of  counsel. 

Mb.  Pkestdino  Justiob  Gaby  delivebbd  the  opinion    of 

THE  COUBT.  ' 

This  is  a  suit  by  a  broker  for  commissions. 
The  evidence  on  the  part  of  the  appellant  tended  to  prove 
that  under  an  employment  by  the  appellee,  the  appellant, 
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as  a  broker,  aided  in  the  negotiation  of  a  trade  between  the 
appellee  and  one  Spindler.  The  evidence  on  the  part  of  the 
appellee  tended  to  prove  that  while  he  did  write  to  the  ap- 
pellant, yet  he  never  had  any  interview  with,  or  communi- 
cation from  him,  and  that  he  had  long  been  in  negotiation 
with  Spindler,  and  when  he  made  the  trade,  had  no  knowl- 
edge that  the  appellant  had  seen  Spindler. 

The  question  on  this  record,  made  by  the  instructions,  is : 
If  a  broker,  employed  to  procure  a  customer,  sends  to  his 
principal  one  with  whom,  without  the  broker's  knowledge, 
the  principal  is  already  negotiating,  and  the  principal,  in 
iffnorance  that  the  broker  and  customer  have  had  any  com- 
munication,  deals  with  the  customer,  and  the  broker's  acts 
have  had  no  influence  in  effecting  the  trade  made,  is  the 
broker  entitled  to  commissions  ?  We  think  not.  He  can  not 
fairly  be  said  to  have  been  "  the  procuring  cause."  2  Am. 
and  Eng.  Ency.  Law,  582;  Sherwood  v.  Kerfoot,  9  111.  App. 
553;  Sievers  v.  Griffin,  U  111.  App.  63. 

The  judgment  is  affirmed. 


The  People  ex  rel.  Clara  Wolff  r.  Leo  Wheeler. 

1.  Courts — Power  to  DwnisB  a  Suit,  Siui  Sponte. — A  court  does  not 
sit  for  the  purpose  of  entering  judgment  upon  matters  about  which 
there  is  neither  controversy  nor  necessity  for  adjudication.  It  may  ma 
sponte  difoniss  a  suit  which  appears  to  be  a  mere  mock  contention. 

2.  Bastabdy — Purpose  of  the  Proceedings. — Proceedings  under  the 
act  concerning  bastardy  are  not  so  much  for  the  purpose  of  determin- 
ing whether  the  defendant  is  father  of  the  child,  as  to  the  end  that  a 
fund  may  be  provided  for  its  support. 

Bastardy  proceedings. — Error  to  the  Criminal  Court  of  Cook  Coxmty ; 
the  Hon.  Arthur  Chetlain,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1895.    Affirmed.    Opinion  filed  October  81, 1895. 

Statement  of  the  Case. 

On  the  12th  day  of  July,  1894,  Clara  Wolflf,  the  plaintifT 
in  error,  filed  a  complaint  before  a  justice  of  the  peace, 
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charging  the  defendant  in  error  with  being  the  father  of  a 
male  child  of  which  she  had  been  delivered.  An  exami- 
nation was  had  by  the  justice,  and  the  defendant  was  recog- 
nized to  appear  at  the  next  term  of  the  criminal  court. 

The  after  proceedings,  material  to  this  case,  are  described 
and  set  forth  in  the  following  final  order  entered  March 
7,  1895: 

And  afterward,  on  the  7th  day  of  March,  1895,  it  being 
the  term  of  court  aforesaid,  the  following,  among  other 
proceedings,  were  had  and  entered  of  record,  to  wit : 

"  And  now  come  the  parties  hereto,  the  people  of  the 
State  of  Illinois,  by  Jacob  J.  Kem,  state's  attorney,  the 
complaining  witness,  Clara  Wolff,  being  represented  by  F. 
W.  Jaros,  as  her  counsel,  the  defendant  being  present  in 
open  court,  and  being  also  represented  by  Henry  Severin, 
his  guardian  ad  litem,  and  also  by  Louis  Danzinger  and 
Edwin  A.  Munger,  his  attorneys;  and  this  cause  being  now 
about  to  be  called  for  trial,  and  it  appearing  to  the  court 
that  a  trial  of  this  suit  was  had  before  the  judge  now  pre- 
siding therein,  namely,  Arthur  Chetlain,  and  a  jury,  on  the 
13th  and  14th  days  of  February,  1895,  and  that  on  the  trial 
of  said  suit  the  complaining  witness,  said  Clara  Wolff,  tes- 
tified in  the  presence  and  hearing  of  this  court  that  a  child 
was  born  to  her  on  the  13th  day  of  March,  1894,  which 
died  on  the  16th  day  of  March,  1894,  and  that  the  defend- 
ant was  the  father  of  said  child,  which  evidence  was,  on 
said  trial,  controverted  bj'  said  defendant;  that  the  jury  on 
said  trial  disagreed  and  were  discharged;  and  it  further  ap- 
pearing to  the  court  that  said  guardian  ad  litem,  on  behalf 
of  said  defendant,  for  the  purpose  only  of  avoiding  the  ex- 
pense of  further  litigation  touching  the  issues  ot  this  suit, 
has  this  day  paid  the  costs  of  this  suit  in  full,  and  has  also 
this  day  in  open  court  tendered  to  said  Clara  Wolff  and  to 
her  said  counsel  the  sum  of  $25,  which  tender  was  by  them 
refused,  and  that  said  sum  was  thereupon  paid  by  the  said 
guardian  ad  litem,  to  the  clerk  of  this  court,  for  the  use  and 
benefit  and  subject  to  the  order  of  said  Clara  Wolff;  and  it 
further  appearing  to  the  court  that  said  sum  of  $25  is  the 
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full  amount  to  which  by  law  said  Clara  Wolflf  would  be  en- 
titled should  the  issues  of  this  case  be  found  in  her  favor, 
it  is  therefore  ordered  that  said  clerk  pay  said  sum  of  $25 
to  said  Clara  Wolif  *  Whereupon  said  state's  attorney  moves 
the  court  that  this  suit  be  dismissed,  without  costs;  and 
whereupon  said  counsel  for  said  Clara  Wolflf  demand  an 
immediate  trial  of  the  issues  of  this  suit. 

And  the  court,  being  fully  advised  in  the  premises,  doth 
overrule  the  motion  of  said  counsel  for  said  Clara  Wolflf,  and 
doth  sustain  the  motion  of  said  counsel  of  said  state's 
attorney,  and  it  is  thereupon  ordered  and  adjudged  that  this 
suit  be  dismissed  without  costs." 

To  which  order  and  judgment  of  the  court,  the  said  com- 
plainant, by  her  attorney,  then  and  there  excepted. 

F.  W.  Jakos,  attorney  for  plaintiflf  in  error. 

Louis  Danzigeb  and  Edwin  A.  Muitger,  attorneys  for 
defendant  in  error. 

Me.  Justice  Waterman  delivered  the  opinion  op  the 
Court. 

Courts  do  not  sit  for  the  purpose  of  entering  judgment 
in  matters  about  which  there  is  neither  controversy  nor 
necessity  for  adjudicating.  A  court  may  sua  sponte  dismiss 
a  suit  which  appears  to  be  a  mere  mock  contention. 

Proceedings  under  the  act  concerning  bastardy  are  not  so 
much  for  the  purpose  of  determining  whether  the  defend- 
ant is  the  father  of  the  child,  as  to  the  end  that  a  fund  may 
be  provided  for  its  support.  If  the  defendant  is  willing, 
without  trial,  to  do  all  that  he  can  be  required  after  trial 
and  judgment  against  him,  there  is  no  reason  why  a  trial 
should  be  had. 

In  the  present  case  a  trial  could  not  have  resulted  in  an 
order  upon  the  defendant  to  pay  more  than  he  voluntarily, 
without  trial,  paid. 

The  action  of  the  court  in  the  premises  was  therefore  en- 
tirely proper  and  its  judgment  is  aflftrmed. 

Vol.  LX  23 
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Mary  Finnegan  r.  H«  M.  Allen  et  al. 

1.  PROSPKcnvE  PROWTB — Can  Not  he  HeeovereoL^AB  a  general  rule 
the  expected  profits  of  a  busineas  can  not*  be  proved  and  therefore  can 
not  be  recovered.  They  might  have  been  made,  and  they  might  not. 
Instead  of  profits,  there  might  have  been  losses. 

2.  Partnership — Rights  of  Surviving  Partner, — The  right  to  collect 
debts  and  to  sue  for  demands  dae  a  firm  of  which  one  member  dies, 
devolves  upon  the  surviving  partner,  and  against  him  actions  for  firm 
liabilities  may  be  brought 

8.  Abatkusst— 'Action  for  Damages  for  WrongftUly  Suing  Out  an 
Injunction. — ^The  right  of  a  partnership  to  have  damages  assessed  upon 
the  dissolution  of  an  injunction  does  not  abate  upon  the  death  of  one  of 
the  partnen.  If  the  opposite  party  does  not  see  fit  to  bring  In  the  per- 
sonal representatives  of  the  deceased  member  he  can  not  be  heard  to 
complain  that  the  decree  entered  after  the  death  of  such  member  Is 
erroneous. 

4.  Damages — On  Dissolution  of  an  Injunction — Surviving  Partner. — 
The  damages  awarded  upon  the  dissolution  of  an  injunction  against  a 
partnership  being  firm  property  are,  in  case  of  the  death  of  one  member 
of  the  firm,  recoverable  by  the  surviving  partner. 

6.  Injunction  —  Damages  on  Dissolution  —  Allotoanoe  of  Claim 
Ajainst  Estate  of  Deceased  Partner  for  Attorney  Fees— No  Bar. — ^The 
allowance  of  a  claim  against  the  estate  of  a  deceased  partner  for  attor- 
ney's fees  in  dissolving  an  injunction  against  the  partnership  does  not 
discharge  the  surviving  partner  from  his  obligation  to  pay  it,  or  prevent 
an  award  of  damages  upon  the  dissolution  of  the  injunction  for  the 
amount  necessarily  incurred  in  employing  attorneys  to  procure  such 
dissolution. 

Assessment  of  Damages,  on  dissolution  of  an  injunction.  Error  to 
the  Superior  Court  of  Cook  County;  the  Hon.  Theodore  Brent ako, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1895. 
Affirmed  in  part  and  reversed  in  part    Opinion  filed  October  81, 1895. 

Statement  of  the  Case. 

This  is  a  writ  of  error  to  the  Superior  Court  of  Cook 
County  to  bring  before  this  court  the  findings  of  the  Superior 
Court  on  the  assessment  of  damages  for  the  wrongful  suing 
out  of  the  injunction  in  this  case. 

It  appears  from  the  record  that  on  or  about  the  7th  day 
of  July,  1891,  Mary  Finegan,  the  plaintiff  in  error,  filed  her 
bill  in  the  Superior  Court  of  Cook  County,  alleging,  among 
other  things,  that  she  was  seized  and  possessed  of  the  prem- 
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ises,  661  Carroll  avenae,  and  had  occupied  the  same  as  a 
residence;  that  on  or  about  July  1,  1891,  the  defendants, 
Nellie  Allen  and  H.  M.  Allen,  had  obtained  a  permit  from 
the  city  of  Chicago,  to  build  a  shelter  shed  on  the  adjoining 
premises,  fourteen  feet  high,  twenty-four  feet  wide  and 
ninety  feet  in  length;  that  the  shed  was  being  built  in  viola- 
tion of  the  ordinances  of  Chicago;  that  on  the  7th  day  of 
July,  said  Aliens  commenced  and  were  erecting  the  so-called 
shelter  shed  attached  to  a  cottage  on  said  premises.  That 
this  shelter  shed  was  a  subterfuge  and  that  it  was  the  inten- 
tion, in  time,  to  inclose  all  the  premises  and  use  the  same 
for  a  machine  shop,  and  for  a  foundry.  The  bill  also  stated 
that  a  blast  furnace  was  to  be  used  on  said  premises  and  a 
'number  of  men  would  be  employed  therein  and  in  conse- 
quence thereof  the  complainant's  property  would  be  injured 
by  reason  of  the  noise,  dirt  and  smoke  and  she  suffer  phys- 
ically by  reason  of  the  same. 

The  bill  prayed  that  an  injunction  be  issued  restraining 
said  defendants  from  erecting  and  constructing  the  said 
shelter  shed  on  said  premises  and  altering,  repairing  and 
constructing  said  cottage  without  a  permit;  and  from  rais- 
ing the  same  without  a  permit;  and  from  constructing  a^ 
wooden  basement  under  the  same;  that  they  be  temporarily 
enjoined  from  maintaining  the  so-called  shelter  shed,  etc. 

On  the  same  day  an  injunction  was  issued  in  accordance 
with  the  prayer  of  said  bill.  The  said  injunction  writ  re- 
strained the  said  II.  M.  Allen  and  Nellie  Allen  from  "  erect- 
ing and  maintaining  on  the  premises,  659  Carroll  avenue, 
Chicago,  Cook  County,  Illinois,  a  certain  so-called  shelter 
shed;  from  altering,  repairing  and  reconstructing  a  certain 
frame  dwelling  house  on  the  same  premises;  from  raising 
the  said  dwelling  house  and  from  constructing  a  wooden 
basement  under  the  same;  f rgm  shedding  the  eaves  drip  from 
said  frame  dwelling  house  onto  the  premises,  661  Carroll 
avenue,  Chicago,  111.,  and  from  conducting  and  maintaining 
a  foundry  or  other  obnoxious  business  on  said  659  Carroll, 
avenue. 

The  defendants,  Nellie  Allen  and  Henry  M.  Allen, 
answered  the  bill. 
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Afterward,  a  general  order  was  entered  dismissing  the 
suit  for  want  of  equity,  but  retaining  it  for  the  purpose  of 
assessing  damages.  On  April  23,  1892,  the  defendants,  H. 
M.  Allen  and  Nellie  Allen,  filed  written  suggestions  as  to 
the  damages  they  sustained  by  reason  of  the  wrongful  suing 
out  of  said  injuction.  Subsequently,  on  May  14,  1892,  an 
order  was  entered  in  said  court  finding  H.  M.  Allen  insolv- 
ent and  making  his  assignee  a  party  defendant,  and  after- 
ward, on  May  27, 1892,  an  order  of  court  was  entered  sug- 
gesting the  death  of  Nellie  Allen. 

On  April  5,  1894,  an  order  was  made  gi\ing  leave  to  sub- 
stitute the  administrator  of  the  estate  of  Nellie  Allen,  de- 
ceased, and  an  order  was  also  entered  for  a  reference  to  the 
master  to  take  testimony  and  report  his  conclusions  thereon 
in  the  matter  of  the  assessing  of  the  damages. 

The  master  allowed  $300  for  attorney's  fees,  also  the  sum 
of  $1,080  for  damages  sustained  by  the  defendant,  H.  M. 
Allen,  because  he  was  deprived  of  carrying  out  a  certain 
contract  mentioned  in  said  report,  whereby  he  sustained  a 
loss  to  his  business  in  the  way  of  profits  to  that  amount. 
The  master  also  allowed  the  sum  of  $225  for  the  rental  of 
the  premises  in  controversy,  making  a  total  amount  found 
due  by  the  master  for  damages  of  $1,605,  and  he  also  found 
that  the  defendants,  H.  M.  Allen  and  Nellie  Allen,  were 
partners  in  establishing  and  conducting  business  sought  to 
be  located  on  the  premises  in  controversy.  Objections  and 
exceptions  were  filed  to  said  master's  report  and  the  same 
were  afterward,  on  April  24,  1895,  overruled,  and  the  mas- 
ter's report  aifirmed. 

E.  T.  Cahill,  attorney  for  plaintiff  in  error. 

BuELL  &  Wells,  attorneys  for  defendants  in  error. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  finding  of  the  court,  as  to  a  loss  of  anticipated  profits, 
is  as  follows : 
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"  The  court  further  finds  that  the  said  defendants  had 
made  a  contract  with  Wm.  McGreo^or  &  Co.,  in  and  bv 
which  said  contract  the  defendants  had  agreed  to  deliver  to 
the  said  Wm.  McGregor  &  Co.  one  hundred  tons  of  cast- 
ings, to  be  delivered  at  the  rate  of  eight  tons  per  month,  at 
the  price  of  $40  per  ton  for  castings  known  as  "  grate  cast- 
ings," and  $50  per  ton  for  castings  known  as  "  machinery 
castings,"  for  which  the  said  Wm.  McGregor  &  Co.  had 
agreed  to  pay  the  said  defendants  the  above  named  prices, 
and  that  by  the  wrongful  suing  out  of  the  said  injunction 
the  said  defendants  were  prevented  from  delivering  the  said 
castings  to  the  said  Wm.  McGregor  &  Co.;  that  the  said 
defendants  could  and  would  have  made  a  profit  of  $15  per 
ton  on  each  ton  of  castings  thus  cpntracted  to  be  delivered, 
which  profit  they  did  not  and  could  not  make  because  of  the 
wrongful  suing  out  of  the  injunction  herein,  by  reason  of 
which  the  said  defendants  were  damaged  to  the  amount  of 
ten  hundred  and  eighty  dollars." 

As  a  general  rule  the  expected  profits  of  a  business  can 
not  be  proved  and  therefore  can  not  be  recovered.  They 
rai^ht  have  been  made,  and  they  might  not.  Instead  of 
profits  there  might  have  been  losses.  High  on  Injunctions, 
Sec.  1663;  Consumers'  Pure  Ice  Co.  v.  Jenkins,  58  111.  App. 
511;  Olmstead  v.  Burke,  25  111.  86;  Green  v.  Williams,  45 
111.  206;  Hadley  v.  Boxendale,  26  Eng.  Law  &  Equity  398. 

There  may  be  found  cases  in  which  courts  have  allowed 
proof  of  the  profits  which  might  have  been  made  under  con- 
tracts of  which  the  wrongdoer  who  prevented  their  per- 
formance had  notice.  Without  commenting  upon  such 
authorities,  it  is  sufficient  to  say  that  there  is  no  evidence 
that  complainants  in  error  were  aware  of  the  contracts  the 
defendants  are  shown  to  have  had.  Moreover,  there  is  no 
evidence  that  the  defendants  could  not  have  carried  out  the 
contracts  they  had  at  some  other  place  or  hired  other 
parties  to  have  manufactured  the  castings. 

We  think  that  the  evidence  fairly  sustains  the  conclusions 
of  the  master  that  the  defendants  paid  the  rent  of  the 
premises,  which  they  were  enjoined  from  using,  although 
the  lease  thereof  ran  to  the  Allen  Machine  Works. 
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It  is  urged  that  H.  M.  Allen  and  his  wife  were  not  part- 
ners, and  therefore  the  allowanoe  to  him  as  surviving 
partner  is  improper. 

The  existence  of  a  partnership  is  largely  a  question  of 
intention  between  the  alleged  partners. 

H.  M.  Allen  and  his  wife  seem  to  have  considered  them- 
selves partners,  and  to  have  acted  as  if  they  were  such. 

The  right  to  collect  debts  and  to  sue  for  demands  due  the 
firm  devolves  upon  the  surviving  partner;  and  against  him 
actions  for  firm  liabilities  may  be  brought.  The  action 
against  the  plaintiff  in  error  did  not  abate  because  of  the 
death  of  Mrs.  Allen;  if  she  did  not  see  fit  to  bring  in  her 
personal  or  legal  representatives,  she  can  not  now  be  heard 
to  'complain  that  the  decree  entered  after  her  death  is 
erroneous.     Lindley  on  Partnership,  Vol.  1,  p.  341. 

The  damages  awarded  for  the  dissolution  of  this  injunc- 
tion, being  firm  property,  were  recoverable  by  the  sur- 
viving partner. 

The  obligation  of  H.  M.  Allen  and  his  wife  to  pay  the 
attorneys  by  them  employed  to  procure  a  dissolution  of 
this  injunction  was  joint  and  several;  the  partnership  debts 
are  joint  and  several.     Doggett  v.  Dill,  108  111.  660. 

The  allowance  of  the  attorneys'  claim  against  the  estate 
of  Mrs.  Allen  did  not  discharge  H.  M.  Allen  from  his  obliga- 
tion to  pay  it,  or  forbid  an  award  of  damages  in  this  action 
of  the  amount  necessarily  incurred  in  employing  attorneys 
to  procure  a  dissolution  of  the  injunction. 

The  decree  of  the  Superior  Court  awarding  $1,080  for  ex- 
pected profits  is  reversed,  and  the  decree  awarding  $525  as 
damages  on  account  of  loss  of  use  of  the  premises  and  for 
attorneys'  fees  is  affirmed. 

The  complainant  in  error  will  recover  costs  in  this  court. 
Affirmed  in  part  and  reversed  in  part. 
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J.  H.  Telford  t.  H.  W.  Albro  et  al. 

!•  Sales— Bj^  Sample— Right  to  Return,— Th&  right  to  return  goods 
sold  by  sample,  as  not  being  equal  to  the  sample,  is  a  right  to  return  all 
or  none. 

2.  BarroppKL— 7b  Claim  Nofirocceptance  of  Goods  Sold  by  Sample, — 
A  merchant  purchased  goods  by  sample,  and  sold  some  of  them  to  llis 
customers.  His  store  being  afterward  destroyed  by  fire,  he  included  the 
goods  in  his  proofs  of  loss  for  insurance  upon  his  stock,  and  he  can  not 
claim  that  he  Has  not  accepted  them,  (mi  the  ground  that  they  were  not 
equal  to  the  sample, 

Assninpslt,  for  goods  sold,  etc.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edwaad  F.  Dunne,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1895.  AfiQjrmed.  Opinion  filed  October  81, 
1895. 

DwiGHT  D.  EooT,  attorney  for  appellant. 

Paden  &  Gbidlet,  and  Geovb  E.  Walter,  attorneys  for 
appellees.  ^ 

Mb.  Presiding  Justice  Gary  delivered  the  opinion  of 
THE  Court. 

The  appellant  ordered,  by  sample,  goods  from  the  appel- 
lees, who  sent  them  to  the  amount  of  $261.65. 

The  appellant  claimed  on  the  trial,  and  had  before  claimed 
to  the  traveler  through  whom  he  ordered  the  goods,  that 
they  were  not  equal  to  the  sample;  in  fact  of  very  poor 
quality.  To  the  traveler  he  said  that  he  wanted  to  send 
them  back.  The  traveler  proposed  to  make  some  arrange- 
ment with  the  appellant,  by  writing  to  the  appellees,  but 
the  same  night  the  goods  were  burned  by  a  fire  that  con- 
sumed the  store.  Before  objecting  to  the  quality  of  the 
goods  the  appellant  had  sold  a  few  of  them,  and  they,  at 
least  in  part,  had  been  returned  to  him. 

The  goods  were  neck- wear,  and  therefore  the  quality  was 
open  to  the  observation  of  whoever,  being  a  competent 
judge,  should  handle  them.    The  appellant  included  them 
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in  his  proof  of  loss  for  insurance  upon  his  stock.  Under 
such  circumstances  the  appellant  can  not  claim  now  that  he 
had  not  made  the  goods  his  ovm. 

Presumably  he  was  a  competent  judge  of  their  quality, 
and  when  he  sold  some  of  them,  he  thereby  accepted  them; 
for  the  right  to  return  the  goods,  as  not  being  equal  to 
sample,  is  a  right  to  return  all  or  none.  Harsfeld  v.  Con- 
verse, 105  111.  534;  citing  Wolf  v.  Dietzsch,  75  111.  205. 
But  he  had  not  lost  his  right  to  damages,  or  ,to  diminish 
the  amount  of  recovery  against  him,  by  showing  the  less 
value  of  the  goods  than  the  price  charged.  Underwood  v. 
Wolf,  131  111.  425.  He  offered  no  evidence  of  that  diflFer- 
ence,  and  therefore  there  was  nothing  before  the  court 
upon  which  he  could  have  any  allowance,  or  diminution  of 
the  price.  Evans  .v.  Murphy  Varnish  Co.,  59  111.  App.  87. 
Doubtless  the  goods  had  some  commercial  value. 

The  instruction  to  find  for  the  plaintiff  was  right  and  the 
judgment  is  affirmed. 
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73  127  1.    Separate  Maintenance— iVa/nre  of  the  Remedy.— The  remedy  of 

^  1^  a  wife  who  is  living  apart  from  her  husband  without  her  fault  is  pro- 
vided for  by  statute,  giving  her  relief  against  her  husband  to  the  extent 
of  a  reasonable  support  and  maintenance)  according  to  the  conditions 
and  circumstances  in  life  of  the  parties,  and  allowances  for  expenses  and 
solicitor's  fees  to  enable  her  to  prosecute  her  suit. 

2.  Same — Alimony^  etc. — Not  a  Matter  of  Right. — It  is  not  a  matter 
of  right  imder  aU  circumstances  for  the  wife,  who  has  commenced  suit 
for  separate  maintenance,  to  have  allowances  for  alimony,  suit  money 
and  solicitor's  fees;  these  must  rest  upon  the  sound  discretion  of  the 
court  and  should  depend  upon  its  being  made  affirmatively  to  appear 
that  the  wife  has  a  meritorious  cause,  is  proceeding  in  good  faith,  and 
that  it  is  just  and  equitable  within  the  meaning  of  the  statute,  that  the 
allowance  should  be  made. 

3.  Practice  in  Chancery— Fen/loaf  ton  of  the  Bill— A  verification 
of  a  bill  in  chancery  which  states  that  the  complainant  has  read,  or  heard 
read,  the  bill  of  complaint  and  knows  the  contents  thereof,  that  the 
same  are  true  of  his  own  knowledge,  except  as  to  matters  therein  stated 
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on  information  and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true,  is  insufficient  upon  which  to  base  such  action  as  can  only  be  taken 
upon  verified  pleadings. 

Separate  Maintenance.— Appeal  from  the  Circuit  Court  of  Cook 
Countv;  the  Hon.  Thomas  O.  Wimdes,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1895.  Reversed.  Opinion  filed  October  81, 
1895. 

H.  S.  Meoaetney,  attorney  for  appellant. 

W.  S.  Forrest,  M.  Rosenthal  and  M.  D.  Copfben,  at- 
torneys for  appellee. 

Mb.  Justice  Shkpard  delivered  the  opinion  op  the  Court. 

This  bill  is  for  separate  maintenance;  and  by  decree  entered 
February  27,  1895,  the  appellant  was  ordered  to  pay  to  the 
appellee,  as  olimony  pendente  lite,  the  sum  of  two  hundred 
dollars  a  month,  counting  from  the  first  day  of  January, 
1895,  six  hundred  dollars  of  which,  for  the  months  of  Jan- 
uary, February  and  March,  was  directed  to  be  paid  on  or 
before  March  1,  A.  D.  1895,  and  from  thenceforward  two 
hundred  dollars  a  month  was  directed  to  be  paid  on  the 
first  day  of  each  and  every  month  thereafter;  and  to  pay  to 
the  appellee  or  her  solicitors  the  further  sum  of  five  hundred 
dollars  as  suit  money,  and  the  further  sum  of  seven  hundred 
and  fifty  dollars  as  solicitor's  fees,  within  five  days  from  the 
date  of  said  decree. 

The  appeal  is  from  that  order. 

The  assigned  errors  go  to  the  root  of  the  relief  sought  by 
the  bill,  and  attack  the  order  on  the  broad  ground  that  the 
appellee  has  not  shown  that  she  has  probable  cause  for 
maintaining  her  suit. 

The  remedy  for  a  wife  who  is  living  apart  from  her  hus- 
band without  her  fault,  is  provided  for  by  our  statute  upon 
the  subject,  which  gives  her  relief  against  her  husband  to 
the  extent  of  a  reasonable  support  and  maintenance,  accord- 
ing to  the  conditions  and  circumstances  in  life  of  the  parties, 
and  allowances  for  expenses  and  solicitor's  fees  to  enable 
her  to  prosecute  her  suit. 
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But  it  is  not  a  matter  of  ri^bt  onder  all  circumstances 
for  the  wife,  who  has  commenced  suit  for  separate  main- 
tenance, to  have  allowances  for  alimony,  suit  money  and 
solicitor's  fees.  Such  must  rest  upon  the  sound  judicial  dis- 
cretion of  the  court  in  which  the  bill  is  pending,  and  the 
exercise  of  such  discretion  should  depend  upon  its  being 
made  affirmatively  to  appear  that  she  has  a  meritorious 
cause  and  is  proceeding  in  good  faith,  and  that  it  is  just 
and  equitable,  within  the  meaning  of  the  statute,  that  the 
allowance  should  be  made.  Harding  v.  Harding,  141  III. 
588;  Wooley  V.  Wooley,  24  111.  App.  431;  Foote  v.  Foote, 
22  111.  425;  Wheeler  v.  Wheeler,  18  111.  App.  330;  Jones  v. 
Jones,  2  Barb.  Ch.  146;  Worden  v.  Worden,  3  Edwards' 
Ch.  387. 

The  appellee  filed  her  original  bill  in  May,  1894,  and  it  is 
there  represented  that  she  was  married  to  the  appellant  on 
December  9,  1885,  and  that  she  lived  with  him  ajs  his  wife 
from  that  date  until  December  4,  1893,  and  that  during  all 
that  time  she  treated  him  as  a  faithful  and  loving  wife;  that 
on  December  5,  1893,  the  appellant  abandoned  and  deserted 
her  and  has  ever  since  absented  himself  without  cause;  that 
since  said  time  of  abandonment  and  desertion  she  has  not 
seen  the  appellant;  nor  has  any  communication  passed 
between  them;  that  the  appellant  was  then,  at  the  time  of 
filing  said  bill,  sixty-three  years  of  age,  and  that  appellee 
was  about  forty  years  of  age,  and  that  since  December  4, 
1893,  the  appellant  has  wholly  neglected  and  refused  to  pro- 
vide for  her  support  and  maintenance,  and  that  she  has  no 
property  or  income  of  her  own,  and  is  dependent  upon  the 
charity  of  friends  for  support,  and  is  without  means  to 
prosecute  her  suit. 

The  appellee  then  sets  forth  descriptions  of  large  quanti- 
ties of  real  estate  owned  by  appellant,  and  various  con- 
trivances on  his  part  to  defraud  her  of  her  rights  therein, 
and  to  support  therefrom,  and  asks  relief  accordingly,  and 
that  she  may  be  decreed  a  proper  and  suitable  provision  for 
her  separate  maintenance  and  support,  and  for  allowances 
for  expenses  and  solicitor's  fees  in  her  said  suit. 
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The  appellant  answered  said  bill,  admitting  the  marriage, 
but  denying  the  desertion  on  the  day  charged,  or  at  any 
other  time,  and  alleging  that  he  had  at  all  times  since  the 
marriage  and  up  to  the  time  the  bill  was  filed,  maintained 
and  supported  the  appellee.  The  answer  further  denied  all 
unfairness  by  appellant  in  the  matter  of  conveying  away 
his  real  estate,  and  denied  that  appellee  was  entitled  to  the 
relief  prayed  for. 

Amendments  to  her  bill  were  filed  July  16,  1894 
wherein  cruelty  and  adultery,  in  addition  to  the  desertion 
charged  in  the  original  biU  are  alleged,  and  on  July  30, 1894, 
the  appellee  filed  her  sworn  petition  for  allowaxice pendente 
lite  for  alimony,  solicitor's  fees  and  suit  money. 

No  rule  was  entered  requiring  the  appellant  to  answer 
the  bill  as  amended,  but  on  September  16,  1894,  he  filed  a 
general  demurrer  thereto,  which  was  undisposed  of  when  the 
order  complained  of  was  made.  The  order  appealed  from 
rests  upon  the  verified  petition  for  alimony,  etc.,  filed  by 
appellee,  July  30, 1894,  and  the  affidavits  filed  in  support 
thereof. 

The  verifications  of  the  bill  and  amendments  are  insuf- 
ficient to  entitle  any  allegation  of  fact  therein  to  be  consid- 
ered as  amounting  to  more  than  an  allegation  upon  infor- 
mation and  belief. 

That  to  the  amendments,  which  is  substantially  like  that 
in  the, original  bill, is  as  follows: 

"  Clara  M.  Earle,  being  duly  sworn,  upon  her  oath  says, 
she  has  read,  or  heard  read  the  foregoing  amendments  to 
her  bill  of  complaint,  and  knows  the  contents  thereof,  and 
that  the  same  are  true  of  her  own  knowledge,  except  as  to 
matters  therein  stated  on  information,  and  as  to  those  mat- 
ters she  believes  them  to  be  true." 

Such  a  verification  has  been  repeatedly  held  to  be  insuf- 
ficient to  base  such  action  upon  as  can  only  be  had  on  ver- 
ified pleadings.  Werner  v.  First  National  Bank,  55  111, 
x\pp.  321,  and  prior  cases  there  referred  to. 

The  petition  is  set  forth  in  the  abstract  of  record  as  fol- 
lows : 
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"  The  complainant,  Clara  M.  Earle,  represents  that  she 
has  lately  filed  her  bill  of  complaint  and  amendments 
thereto,  against  John  G.  Earle,  to  obtain  a  decree  of  sepa- 
rate maintenance. 

In  which  said  bill  and  amendments,  petitioner  charges 
said  John  G.  Earle  with  cruelty  and  adultery,  and  shows  that 
she  is  now  living  separate  and  apart  from  said  John  G. 
Earle,  and  has  been  so  living  since  December  4,  1893,  which 
bill  and  amendments  thereto  petitioner  prays  may  be  made 
a  part  of  this  petition. 

And  further  shows  that  said  John  G.  Earle  has  entered 
his  appeai^nce  in  said  suit  and  filed  his  answer  to  said  orig- 
inal bill,  denying  under  oath  the  allegations  of  said  bilL 

That  said  John  G.  Earle,  in  pursuance  of  his  wicked 
schemes  to  render  your  petitioner  penniless  and  utterly 
helpless,  willfully,  on  December  4,  1893,  left  his  place  of 
abode  in  the  city  of  Chicago,  and  secreted  himself  from 
your  petitioner  for  a  long  period  of  time  for  a  purpose  to 
petitioner  then  unknown. 

That  he  thereafter  went  to  the  State  of  Florida,  where  he 
remained  for  four  months,  after  which  he  secretly  re- 
turned to  this  city,  April  10,  1894,  and  concealed  his  pres- 
ence in  the  city  and  whereabouts,  from  the  knowledge  of 
your  petitioner  until  May  12,  1894,  on  which  day  your  peti- 
tioner filed  her  bill  in  this  suit,  and  petitioner  shows  that 
said  Earle,  immediately  upon  learning  that  petitioner  had 
filed  said  bill,  wherein  she  had  set  forth  as  ground  for  her 
separate  maintenance,  the  said  desertion  of  your  petitioner 
by  said  Earle,  falsely  protested  that  he  desired  petitioner 
to  live  with  him  again,  and  in  pursuance  of  said  deceitful 
purpose  on  May  13,  1894,  he,  in  company  with  a  lawyer 
named  Browne,  and  a  real  estate  agent  named  McDonald, 
at  ten  o'clock  a.  m.,  drove  in  a  closed  carriage  to  within 
two  blocks  of  the  house  of  said  Earle,  wherein  your  said 
petitioner  was  then  living,  and  that  said  McDonald  then 
went  secretly  to  the  rear  of  said  house,  while  said  Earle  and 
said  Browne  entered  said  house  on  the  front,  without  any 
notice  whatever  to  your  petitioner,  after  five  months'  ab- 
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sence  of  said  Earle;  that  petitioner  was  in  her  bed  chamber; 
hearing  a  commotion  below  and  being  informed  who  it 
was,  became  greatly  alarmed  and  overcome  with  fright  and 
fainted. 

Said  Earle  violently  forced  open  the  door  and  with  said 
Browne  entered  her  bed  chamber,  and  caused  her  to  en- 
dure the  presence  of  Browne,  a  total  stranger  to  petitioner, 
in  said  room,  and  that  then  and  there  said  Earle  approached 
said  petitioner,  and  in  an  excited  manner  pretended  that  he 
was  going  to  Arizona  to  reside,  and  incoherently  uttered 
the  following :  '  Clara,  I  have  come  for  you;  I  am  going 
out  west  to  Arizona  to  live,  right  away,  and  I  want  you  to 
go  with  me;  I  want  you  to  say  right  now  if  you  will  go  or 
not,'  and  other  words  of  similar  import.  But  your  peti- 
tioner ordered  her  servant  to  call  her  solicitor,  and  said 
Earle  left  the  house  with  said  Browne  to  where  their  car- 
riage was  waiting  tbem,  causing  great  scandal  and  ridicule 
among  the  neighbors. 

Said  McDonald,  in  pursuance  of  the  scheme  of  said  Earle, 
entered  said  house  falsely,  pretended  ignorance  of  the  pur- 
poses of  said  Earle,  and  protested  friendship  for  your  peti- 
tioner, when  in  fact  he  was  then  and  there  acting  as  a  spy, 
in  the  interest  of  said  Earle,  to  cheat  and  defraud  your  peti- 
tioner, and  that  he  the  next  day  did  report  to  Earle,  among 
other  things,  a  certain  conversation  between  your  petitioner 
and  her  solicitor,  which,  as  her  supposed  friend,  he  was  per- 
mitted to  hear,  and  the  day  following,  the  said  Earle  with 
the  said  McDonald  again  returned  to  said  house,  which  so 
frightened  your  petitioner  that  she  fled  in  terror  therefrom, 
and  has  resided  elsewhere  ever  since,  and  her  present  abode 
is  the  Auditorium  Hotel  in  this  city,  where  she  has  resided 
with  her  maid,  and  said  Earle  has  continued  to  reside  in  said 
house,  keeping  with  him  the  said  McDonald. 

Your  petitioner  further  shows  that  since  December  4, 
1893,  said  Earle  has  wholly  neglected  to  provide  for  the 
support  and  maintenance  of  your  petitioner,  and  further, 
that  on  May  25, 1894,  on  demand  of  your  petitioner  for  the 
payment  of  her  separate  money  and  estate,  the  said  Earle 
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paid  her,  on  account  of  her  separate  estate,  the  sum  of  two 
thousand  dollars,  all  of  which  sum  has  already  been  ex- 
pended by  your  petitioner  for  her  support,  and  the  prepara- 
tion of  this  suit,  and  your  petitioner  is  now  dependent  upon 
the  charity  and  liberality  of  her  friends. 

Petitioner  further  shows  that  in  the  preparation  of  this 
suit  investigations  were  conducted  at  points  far  distant  from 
this  city,  and  on  account  of  complications  in  which  said 
Earle  had  placed  his  estate,  great  diflSculties  were  encoun- 
tered and  expenses  incurred  in  ascertaining  the  true  con- 
dition and  securing  evidence  thereof,  on  account  of  which 
she  has  expended  an  amount  exceeding  the  sum  of  twenty- 
five  thousand  dollars,  including  the  sum  of  five  hundred 
dollars  paid  as  retainer's  fee  to  her  counsel  and  solicitor. 

That  further,  the  said  Earle  has  ample  means  for  the 
above  mentioned  purposes,  and  is  a  man  of  great  wealth. 

That  your  petitioner  is  now  and  has  been  for  a  long  time 
under  the  care  of  a  phy^sician,  beinef  in  poor  health,  the  re- 
sult, as  she  believes,  of  the  abuse  and  crueltj'^  of  said  Earle, 
and  further,  that  considering  the  circumstances  and  condi- 
tion in  life  of  her  said  husband,  and  his  great  wealth,  the 
proper  and  suitable  support  and  maintenance  of  your  peti- 
tioner exceeds  the  sum  of  sixteen  hundred  dollars  ($1,600) 
per  month. 

That  said  Earle  may  by  the  order  of  this  court  be  required 
to  pay  to  your  petitioner  such  sum  for  her  support  and 
maintenance,  during  the  pendency  of  this  suit,  and  also  such 
sums  of  money  as  may  be  necessary  to  enable  her  to  prop- 
erly prosecute  her  suit,"  etc. 

Subscribed  and  sworn  to  by  appellee,  July  20,  1894. 

It  will  be  observed  that  the  petition  makes  reference  to 
numerous  acts  of  appellant  that  took  place  subsequent  to 
the  filing  of  the  bill. 

In  support  of  her  said  petition  the  appellee  filed  affidavits 
by  herself,  and  others  in  her  behalf,  but  it  is  only  in  her 
own  affidavit  that  any  additional  facts  can  be  found,  con- 
cerning the  charges  upon  which  her  right  to  any  relief 
must  rest. 
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Without  such  a  showing  of  probable  cause  by  appellee  as 
would,  if  not  denied,  afford  ground  for  relief  to  her,  all 
questions  concerning  the  property  of  the  appellant  are  im- 
material. And  on  that  account  we  also  do  not  consider  it 
necessary  to  take  notice  of  the  numerous  affidavits  filed  by 
appellant,  made  by  himself  and  others  in  his  behalf,  in  an- 
swer to  the  petition  and  affidavits  filed  by  appellee,  further 
than  to  say  that  in  his  affidavit  he  denied  all  the  charges  of 
appellee  which  in  any  way  affect  her  right  to  relief. 

An  inspection  of  the  transcript  of  the  record  shows  that 
the  appellee  states  in  her  said  affidavit  in  a  vague,  inferen- 
tial or  argumentative  way,  that  all  of  the  allegations  con- 
tained in  the  original  biU,  and  in  the  bill  as  amended,  are 
true,  but  the  statement  as  made  does  not  amount  to  a 
sufficient  verification  of  either  the  bill  or  amendment. 

The  statement  is  as  follows : 

"  That  in  so  far  as  the  said  affidavit  of  John  G.  Earle  is 
inconsistent  with  or  repugnant  or  contradictory  to  the  sev- 
eral statements  and  allegations  contained  in  her  original 
bill  of  complaint,  in  her  ameijided  bill  of  complaint,  and  in 
her  petition  for  temporary  alimony  and  solicitor's  fees,  each 
and  all  of  the  said  statements  and  allegations  in  said  orig- 
inal bill  of  complaint,  amended  bill  of  complaint,  and  in  her 
petition,  are  true  in  substance  and  in  fact,  and  the  said  affi- 
davits of  said  Earle,  and  the  allegations  and  statements 
therein  contained,  untrue  and  false." 

We  regard  such  an  attempted  verification  of  former 
pleadings  as  manifestly  insufficient. 

But  even  though  sufficient,  we  are,  nevertheless,  con- 
strained to  regard  the  material  allegations  of  the  amend- 
ments concerning  appellant's  adulteries,  made  as  if  within 
the  knowledge  of  the  appellee,  as  so  improbable  when  con- 
sidered with  her  subsequent  conduct  and  her  former  plead- 
ing, as  to  cast  suspicion  upon  the  good  faith  of  the  appellee 
in  making  them.     Fryrear  v.  Lawrence,  5  Gil.  325. 

Appellee's  affidavit,  filed  in  support  of  her  petition,  so  far 
as  it  is  applicable  to  the  preliminary  question  of  whether  she 
is  entitled  to  any  of  the  relief  prayed,  is  stated  in  the  ab- 
stract of  record  as  follows : 
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"  Affiant  denies  the  statements  of  Earle  to  the  purport 
that  his  absence  from  his  former  home  for  five  months  prior 
to  the  filing,  of  this  bill,  was  to  attend  to  private  business, 
and  that  he  had  no  intention  of  deserting  this  affiant. 

But,  on  the  contrary,  that  before  going  away  Earle  se- 
cretly removed  all  his  private  papers  and  personal  effects 
from  his  home,  and  that  prior  to  such  removal  said  Earle 
had  his  business  office  in  said  home  where  he  kept  his  busi- 
ness papers  and  books;  that  from  said  office  he  secretly  re- 
moved same. 

That  he  also  took  away  his  personal  wearing  apparel, 
clandestinely,  from  his  home.  That  he  did,  on  or  about  the 
day  of  his  said  desertion,  secretly  cause  to  be  recorded  pre- 
tended deeds  of  conveyance,  to  a  gr^at  many  different  prop- 
erties, and  to  many  thousand  acres  of  land. 

Further,  that  when  said  Earle  left  his  domicile  on  Decem- 
ber 4,  1893,  he  did  not  inform  affiant  where  he  was  going, 
except  that  he  told  her  that  he  was  going  to  some  place  in 
Indiana  to  get  a  witness  in  a  law  case;  that  on  leaving  he 
kissed  her,  and  told  her  that  he  would  return  the  next  day, 
and  that  it  is  not  true  that  he  went  to  or  intended  to  go  to 
Indiana,  but  that  he  went  to  the  Brevoort  House  in  Chicago, 
where  he  stayed  over  night,  and  the  next  day  he  went  to 
the  State  of  Florida. 

That  not  returning  the  next  day,  as  he  had  promised,  nor 
indicating  anything  concerning  his  whereabouts,  affiant  be- 
came alarmed  in  view  of  his  unexpected  absence,  and  has 
S3veral  times  called  upon  John  M.  Oliver,  her  confidential 
adviser;  that  the  first  direct  knowledge  she  was  able  to  ob- 
tain of  the  said  John  G.  Earle  was  about  the  first  of  Janu- 
ary, 1894,  when  said  Oliver  exhibited  to  her  a  letter,  which 
he  had  received  from  the  said  Earle,  written  by  the  said 
Earle  with  the  design  that  said  letter  should  be  shown  to 
affiant.    The  purport  of  said  letter  is : 

Yours  of  December  19th  came  to  hand,  and  I  note  what 
you  say.  You  are  a  friend  of  both  parties;  I  can  trust  you 
if  she  can,  and  try  to  come  to  an  understanding  of  separa- 
tion. She  does  not  love  me;  has  no  faith  in  me;  can  never 
live  together  again.    I  confide  in  you  as  friend  of  both;  if 
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you  can  not  mediate  between  us,  send  this  back  to  me,  and 

I  will  hire  other  lawyers;  I  send  you  this  as  my  counsel, 

and  not  as  one  acting  against  either  of  us.    I  want  to  do 

what  I  can;  if  others  are  unreasonable  I  -^ill  do  nothing. 

You  can  see  her  and  answer  soon;  I  can  not  be  forced  to 

do  anything;  what  I  do,  I  do  of  my  own  accord.     She  has 

cared  nothing  for  me  for  years,  if  she  ever  did,  which  now  I 

doubt. 

(Signed)    J.  G.  Earle. 

Addressed  to  J.  M.  Oliver,  dated  December  22, 1 893. 

Further,  that-a  few  days  thereafter  Earle  wrote  to  Oliver, 
referring  to  letter  above  set  forth:  'I  thought  I  had 
written  on  domestic  affairs  plain  enough.  After  this  I  will 
be  more  careful  what  I  write.  You  say  she  has  not  any 
other  lawyer;  don't  be  too  sure;  she  is  liable  to  take  one  up 
at  any  time.' 

Further,  that  after  December  4,  1893,  said  Earle  did  not 
communicate  with  affiant,  and  made  no  explanation  to  her 
of  the  cause  of  his  absence,  except  as  hereinbefore  stated, 
and  except  for  alleged  reasons  contained  in  said  letter;  that 
said  Earle  remained  in  Florida  until  about  April  10,  .1894, 
when  he  secretly  returned  to  Chicago,  then  and  thereafter 
concealed  his  presence  from  affiant  in  a  certain  hotel  on 
North  Clark  street,  next  to  Westminster  Hotel,  for  four 
weeks,  during  which  period  he  did  not  visit  affiant,  nor  re- 
turn to  his  place  of  abode,  nor  offer  to  her,  either  by  letter 
or  otherwise,  any  explanation  of  his  conduct. 

That  affiant's  bill  was  filed  Saturday  evening,  about  five 
o'clock,  of  May  12,  1894,  summons  issued  instanter  thereon, 
and  given  to  a  special  deputy  to  serve  upon  said  Earle. 
That  said  deputy  went  immediately  to  said  hotel  to  serve 
said  Earle,  but  that  said  Earle  fled  out  by  the  rear  door  of 
said  hotel,  and  escaped  a  few  minutes  prior  to  the  arrival 
of  said  deputy,  thus  avoiding  service  of  said  summons  until 
he  could  learn  the  nature  of  affiant's  bill. 

That  on  the  second  day  thereafter  the  said  Earle  returned 
in  company  with  one  McDonald,  who  took  up  his  abode 
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with  said  Earle  in  the  place  and  home  before  occupied  by 
this  affiant. 

And  further,  that  from  December  4, 1894,  said  Earle  never 
sent  this  affiant  any  money,  or  m^ans  wherewith  to  live,  but 
affiant  admits  that  she  did  obtain  credit  from  various  par- 
ties for  groceries  and  necessaries  of  life.  As  to  whether  all 
bills  for  necessaries  and  comforts  of  life  have  been  paid  by 
said  Earle,  she  is  not  informed.  That  affiant  was  compelled 
to  employ  detectives  for  months,  to  send  them  to  distant 
States,  and  to  employ  competent  persons  to  search  records, 
examine  titles  in  many  counties  of  several  States  and  in  the 
city  of  Chicago,  to  discover  and  prove  ownership  of  numer- 
ous tracts  of  lands,  to  have  competent  attorneys  in  Chicago 
and  other  places,  and  able  counsel  to  properly  prepare  and 
present  her  suit.  By  reason  of  said  expenses  affiant  is  now 
indebted  to  a  large  amount  and  is  destitute  of  means  whereby 
to  prosecute  this  suit. 

Affiant  states  that  the  money  which  she  received  from 
creditors  of  said  Earle,  subsequent  to  desertion  of  affiant  by 
said  Earle,  amounting  to  the  sum  of  $284.25,  was  expended 
by  affiant  in  the  expenses  of  procuring  evidence  and  prep- 
ara.tion  of  this  suit. 

Further,  that  there  remain  amounts  due  and  unpaid  for 
necessary  expenses,  in  procuring  evidence  and  preparing 
same,  for  affiant's  personal  expenses,  and  that  said  Earle 
should  be  ordered  to  pay  the  said  unpaid  expenses,  consist- 
ing in  part  of  the  following : 

Hotel  bill  for  board $   308  00 

"Wearing  apparel 321  89 

Wages,  maid  servant 120  00 

Physician's  services 50  00 

Services  of  detective  agency  in  Chicago 

and  other  places 1,274  61 

Balance  clerical  work 55 .  00 

Balance  stationery 30  00 

Attorneys 200  00 

Total  unpaid  accounts $2,350  00 

Subscribed  and  sworn  to  January  5,  1895.'* 
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The  charge  of  desertion  being  the  only  charge  made  in 
the  petition  and  affidavit  of  appellee,  we  may,  in  the  absence* 
of  a  verification  of  the  bill  and  amendments,  look  onlv  to 
the  petition  and  affidavit,  to  ascertain  if  there  is  therein 
presented  a  good  faith  and  meritorious  cause  from  which  it 
may  be  seen  that  the  order  appealed  from  is  just  and  equi- 
table, and  that  must  be  determined  with  reference  to  the  time 
the  bill  was  filed.  If  appellee  had  no  good  cause  at  the 
time  she  filed  her  bill,  her  case  as  here  presented  must  fail. 

It  is  indispensable  to  the  maintaining  of  a  bill  for  sepa- 
rate maintenance  that,  at  the  time  of  beginning  the  suit,  the 
wife  should  be  living  separate  and  apart  from  her  husband. 

The  cause  of  the  appellee  living  separate  and  apart  from 
the  appellant  consists,  therefore,  in  the  alleged  desertion  by 
the  appellant  of  the  appellee,  commencing  on  December  4, 
1893,  and  continuing  up  to  the  time  the  bill  was  filed  on 
May  12,  1894. 

When  on  December  4,  1893,  the  appellant  went  away, 
and  prior  thereto,  the  parties  were  living  together  as  man 
and  wife,  in  their  home  in  Chicago,  which,  inferentially,  at 
least,  was  owned  by  the  appellant,  and  from  the  time  he 
went  away  until  after  appellee's  bill  was  filed,  she  continued 
to  live  in  the  same  house.  In  the  absence  of  proof  to  the 
contrary,  the  home  so  occupied  by  the  appellee  continued 
during  all  his  absence  to  be  appellant's  home  also.  •  Most 
of  that  time  was  spent  by  appellant  in  Florida,  where  he 
was  possessed  of  much  valuable  property,  according  to  cer- 
tain of  the  affidavits  filed  by  appellee  touching  the  extent 
of  thp  appellant's  possessions. 

It  is  admitted  by  appellee  that  during  the  time  of  appel- 
lant's absence  she  was  given  credit  for  provisions  and  other 
necessaries  of  life,  and  although  she  states  that  he  sent  her 
no  money  while  he  was  absent,  she  does  not  state  that  he 
refused  any  application  made  by  her  upon  him  for  money 
for  other  purposes,  nor  that  while  he  was  absent  she  needed 
anything  further. 

On  the  other  hand  she  admits  that  she  received  from 
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debtors  of  appellant  the  sum  of  $284.25  while  he  was 
absent. 

She  nowhere  states  that  his  going  away  was  contrary  to 
her  desire,  nor  that  she  ever  solicited  him  to  return,  but  on 
the  contrary  it  is  not  a  violent  inference  that  some  part  of 
the  expenses  of  $1,274.61  for  the  pay  of  detectives  in  her 
employ  was  incurred  in  the  unwifely  attempt  to  discover 
some  derelictions  on  his  part  during  his  absence  which 
would  afford  her  more  certain  grounds  than  she  then  had 
for  a  suit  for  separate  maintenance. 

When  appellee  filed  her  bill  she  was  already  provided  by 
appellant  with  the  home  which  had  been  deemed  by  them 
to  be  a  suitable  one  for  them  to  live  together  in,  and  she  was 
living  in  it,  undisturbed  by  appellant,  and  for  anything  that 
appears  to  the  contrary  he  was  paying  or  admitting  his  lia- 
bility for  all  the  bills  that  she  incurred  for  her  support 
there.  At  all  events  it  does  not  appear  that  she  was  held 
responsible  for  such  bills.  A  decree  in  her  favor  would 
give  her  but  little  more,  and  until  she  has  shown  some 
refusal  by  him,  beyond  a  mere  absenting  himself  from  their 
home,  to  perform  his  marital  obligation  to  suitably  provide 
for  her  in  their  home,  a  court  of  equity  should  refuse  to  aid 
her  in  any  unmeritorious  effort  to  reside  at  his  expense, 
pendente  lite^  in  expensive  hotels,  attended  by  a  personal 
maid,  and  subject  him  to  great  costs  in  solicitor's  fees  and 
detectives'  services. 

"We  conclude  that  the  order  appealed  from  was  improvi- 
dently  entered,  and  it  is  therefore  reversed. 
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1,  IsiSEL—Itestraint  of  Publication  "by  Injunction,— That  a  court  of 
equity  can  not,  under  its  common  law  powers,  by  injimction,  reetrain 
the  publication  of  a  libel,  seems  to  be  most  in  accordance  with  the  author* 
ities  in  this  country  as  weU  as  in  England. 
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2.  Injunction — Asserting  a  Claim  to  Pi'operty, — A  person  believing 
himself  to  be  the  owner  of  property  and  that  none  other  has  title  thereto, 
can  not  be  restrained  by  a  court  of  equity  to  stating  his  claim  as  a  mere 
belief. 

3.  Patents— Jurwdicf ion  of  Claims  for  Infringements.— -ThQ  truth 
or  falsity  of  a  claim  that  a  certain  article  is  an  infringement  upon  a 
patent  case,  can  be  conclusively  determined,  only  by  the  judgment  of  a 
Federal  court. 

4.  Maxicb — When  not  to  he  Inferred. — Where  an  owner  of  a  patent 
his  been  advised  in  good  faith  by  counsel  that  a  certain  article  is  an 
infringement,  his  public  assertion  of  the  fact  can  not  be  held  to  be 
malicious. 

Bill  for  an  Injanction,— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1805.  Reversed.  Opinion  filed  October 
31,  1805. 

Statement  of  the 

This  suit  is  on  a  bill  in  equity  for  an  injunction,  and  dam- 
ages for  an  alleged  malicious  interference  with  complain- 
ant's trade. 

George  P.  Bent,  the  appellee  herein,  filed  a  bill  in  equity 
in  the  Superior  Court  of  Cook  County,  against  the  appel- 
lants, alleging  that  the  complainant  below  had  a  large 
manufacturing  establishment,  manufacturing  "  Crown '' 
pianos,  and  had  a  large  capital  invested  in  said  business,  and 
a  trade  established  throughout  the  United  States. 

It  was  also  alleged  that  the  Everett  Piano  Company  and 
others,  made  defendants  in  the  bill,  "  with  the  intention  of 
willfully  and  maliciously  destroying  the  business  of  your 
orator,  as  aforesaid,  in  the  manufacture  and  sale  of  pianos, 
*  *  *  malignantly  caused  a  circular  to  be  issued  to  all 
parties  throughout  the  United  States  dealing  in  your  ora- 
tor's pianos,  as  aforesaid,  in  which  said  circular  the  Everett 
Piano  Company,  aforesaid,  falsely  and  maliciously  stated 
that  every  person  making,  selling  or  using  the  pianos  so 
manufactured  by  your  orator  as  aforesaid,  is  an  infringer 
and  liable  to  prosecution  as  such." 

Also  that  said  false  representations  and  statement  had 
greatly  interfered  with  the  complainant's  trade  and  caused 
many  to  rescind  orders  for  goods,  and  caused  many  to  state 
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that  they  desired  either  to  give  up  the  business  of  selling 
the  "Crown"  piano  in  their  towns  and  cities,  or  that  the 
complainant  should  guarantee  such  dealers  and  customers 
against  any  loss  or  damage;  that  unless  some  relief  could  be 
had  from  such  interference  with  complainant's  trade,  it  was 
feared  that  his  trade  would  be  entirely  ruined;  that  he  had 
requested  the  defendants  to  desist  from  such  malicious 
interference  w^ith  his  trade,  but,  notwithstanding  such 
request,  they  had  continued  said  interference.  The  usual 
prayer  for  an  injunction  was  made,  together  with  a  prayer 
for  a  decree  for  recovery  of  damages. 

The  defendants  in  their  answer  admitted  the  issuing  of 
such  circulars,  but  denied  the  malicious  intent  as  well  as  the 
allegations  that  they  were  false,  setting  forth  that  they  did 
not  know  whether  they  interfered  with  complainant's  trade 
or  not.  A  preliminary  injunction  was  issued  upon  the  filing 
of  said  bill.  Afterward,  on  motion  of  the  defendants  to  dis- 
solve the  injunction,  affidavits  were  filed  by  both  parties, 
upon  which  full  arguments  were  had  in  the  court  below, 
and  the  motion  to  dissolve  the  injunction  was  overruled. 
Whereupon  it  was  stipulated  by  both  parties  that  the  afl3- 
davit  filed  might  be  used  as  testimony  in  the  case  and  the 
case  proceed  to  final  decree,  whereupon  a  final  decree  was 
entered,  making  the  preliminary  injunction  perpetual;  also 
that  the  damages  in  said  cause  having  been  waived  by  the 
complainant,  it  was  further  ordered  that  the  complainant 
recover  of  the  defendants  its  cost  to  be  taxed. 

An  appeal  was  taken  to  this  court,  it  being  stipulated  be- 
tween the  parties  that  the  ex,parte  affidavits,  together  with 
the  exhibits  and  models  used  in  the  court  below  be  used  as 
evidence  in  said  cause. 

The  circular  complained  of  is  as  follows : 

"  Office  and  Factory  of  the  Everett  Piano,        ) 
Albany  street,  from  Wareham  to  Maiden  streets.  J 

Boston,  Nov.  14,  1894. 

Notification — Infringement  of  the  Plectbaphonb. 

All  persons  are  hereby  notified  that  the  so-called  '  Or- 
chestral Attachment'  contained  in  the  '  Grown  Pianos'  man- 
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ufactured  by  George  P.  Bent,  of  Chicago,  111.,  is  an  infringe- 
ment of  letters  patent  of  the  United  States,  No.  515,426, 
granted  to  La  Martine  M.  French  and  Charles  Nalence, 
February  17,  1894,  and  known  as  the  '  Plectraphone,'  now 
controlled  by  The  Everett  Piano  Company,  of  Boston, 
Massachusetts. 

You  are  hereby  notified  that  under  the  law  any  person 
who  '  makes,  uses  or  sells '  such  a  piano  is  an  infringer  and 
liable  to  prosecution  as  such. 

In  order  to  protect  our  rights  in  this  matter  we  are  about 
to  begin  suit  against  the  manufacturers  of  said  '  Orchestral 
Attachment,'  and  shall  prosecute  all  infringers  wherever 
found  as  we  may  be  advised. 

Yours  truly, 
The  Everett  Piano  CoMPANr, 

Sole  lessees  of  the  Plectraphone." 

The  proof  shows  that  the  Everett  Piano  Company  was 
engaged  in  making  a  piano  having  an  attachment  known  as 
the  "Plectraphone;"  the  other  defendants  called  them- 
selves the  "  Factors "  controlling  the  sale  of  the  Everett 
piano  and  the  plectraphone  attachment.  This  plectraphone 
attachment  was  patented.  Mr.  George  P  Bent  was  making 
the  "  Crown "  piano,  and  also  had  a  patented  attachment 
which  he  was  making,  which  he  called  an  '^  Orchestral  Atr 
tachment." 

Bond,  Adams,  Piokabd  &  Jackson,  attorneys  for  appel- 
lants, contended  that,  under  the  bill  of  complaint,  the 
circulars  complained  of  as  having  been  sent  out  by  appel- 
lants, and  the  others  of  like  character  that  they  were  about 
to  send  out,  if  false  and  malicious,  as  stated,  constitute 
simply  a  libel  or  written  slander.  Clark  v.  Freeman,  11 
Beav.  112;  Prudential  Assurance  Co.  v.  Knott,  L.  R,  10, 
Ch.  App.  142;  Baltimore  Car  Wheel  Co.  etal.  v.  Bemis  et 
al.,  29  Fed.  Rep.  95;  Kidd  v.  Horry,  28  Fed.  Rep.  773; 
Boston  DiatiteCo.  v.  Florence  Mfg.  Co.,  114  Mass.  69;  Fran- 
cis V.  Flinn,  US  U  S.  385. 

Without  a  statutory  enactment  a  court  of  chancery  has 
no  jurisdiction  to  enjoin  the  publication  of  libel  or  slander. 
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or  of  false  representations  as  to  the  character  or  quality  of 
a  person's  property  or  business,  and  has  no  jurisdiction  to 
grant  the  relief  sougl^t  in  the  bill  in  this  cause.  Pomeroy's 
Eq.  Jur.,  Sec.  1358;  High  on  Injunctions,  Sees.  23-28,  666, 
693;  Story's  Eq.  Jur.,  Vol.  2,  Sec.  948;  Robinson  on  Patents, 
Vol.  3,  Sees.  888,  889;  Asbestos  Felting  Co.  v.  Foreign  Sal. 
Co.,  13  Blatch.  453  (1876);  Roach  v.  Garvan,  2  Dick;  724; 

5.  C,  2  Atk.  469;  Gee  v.  Pritchard,  2  Swanst.  402  (413); 
Martin  v.  Wright,  6  Sim.  297;  Seeley  v.  Fisher,  11  Sim. 
581;  Clark  v.  Freeman,  11  Beav.  112;  Prudential  Assurance 
Co.  V.  Knott,  L.  R.,  10  Ch.  App.  142;  Fisher  v.  ApoUinaris 
Co.,  Id.  297  (302);  Chase  et  al.  v.  Tuttle  et  al.,  27  Fed.  Rep. 
110;  Flint  v.  Hutchinson  Smoke  Burner  Co.,  110  Mo.  492; 
Baltimore  Car  Wheel  Co.  et  al.  v.  Bemis  et  al.,  29  Fed. 
Rep.  95;  Kidd  v.  Horry  et  al.,  28  Fed.  Rep.  773;  Singer 
Mfg.  Co.  V.  Domestic  Sewing  Machine  Co.  et  al.,  49  Ga.  70; 
Whitehead  et  al.  v.  Kitson,  119  Mass.  484;  Boston  Diatite 
Co.  V.  Florence  Mfg.  Co.,  114  Mass.  69;  Life  Ass'n  of 
America  v.  Broogher,  3  Mo.  App.  173;  Mauger  v.  Dick,  65 
How.  Pr.  Rep.  132,  134;  Raymond  v.  Russell,  143  Mass. 
295;  Brandreth  v.  Lance,  8  Paige  24;  N.  Y.  Juv.  Guard 
Soc.  V.  Roosevelt,  7  Daly  (N.  Y.)  188;  Croft  v.  Richardson, 
59  How.  Pr.  356;  Hovey  v.  Rubber  Tip  Pencil  Co..  33  Sup. 
Ct.  N.  Y.  522;  Francis  v.  Flinn,  118  U.  S.  885,  389;  Fou- 
geres  v.  Musbarger,  44  Fed.  Rep.  292;  International  Tooth 
Crown  Co.  v.  Carmichael,  44  F.  R.  350,  351;  Kelly  r. 
Ypsilanti,  etc.,  Mfg.  Co.,  44  Fed.  Rep.  19  (p.  23),  by  Brown, 
J.;  New  York  Filter  v.  Schwarzwalder,  58  F.  R.  577. 

The  English  cases  in  which  such  jurisdiction  was  afiSrmed 
and  injunction  granted  are  all  based  upon  the  Common  Law 
Procedure  Act  of  1854  (17-18  Vict.,  Chap.  125,  Sec.  79), 
and  upon  the  Judicature  Act  of  1873.  Prudential  Assur- 
ance Co.  V.  Knott,  L.  R.  10,  Ch.  App.  142;  Thorley  Cattle 
Food  Co.  V.  Massam,  L.  R.  14,  Ch.  D.  763;  see,  also,  L.  R. 

6,  Ch.  D.  582,  p.  588,  etc.;  Hermann  Loog  v.  Bean,  L.  R. 
26,  Ch.  D.  306;  Halsey  v.  Brotherhood,  L.  R.  19,  Ch.  D. 
386;  Quartz  Hill  Co.  v.  Beall,  L.  R.  20,  Ch.  D.  501. 

The  case  made  by  the  bill  of  complaint  involves  directly 
the  trial  of  the  validity  and  infringement  of  letters  patent 
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of  the  United  States,  and  therefore  the  State  court  has  no 
jurisdiction  of  the  subject-matter.  Hovey  v.  Kubber  Tip 
Pencil  Co.,  57  N.  Y.  119;  Elmer  v.  Pennell,  40  Me.  430;  Con- 
soL  Fruit  Jar  Co.  v.  Whitney,  2  Bann.  &  Ard.  30,  32;  Cur- 
tiss  on  Patents,  Sec.  496;  Kev.  Statutes  U.  S.  Sec.  711. 

L,  L.  CoBUEN  and  H.  H.  Taloott,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 

COUBT. 

That  a  court  of  equity  can  not,  under  its  common  law 
jX)wers,  by  injunction,  restrain  the  publication  of  a  mere 
libel,  seems  to  be  most  in  accordance  with  the  authorities  in 
this  country,  as  well  as  in  England.  Boston  Diatite  Co.  v. 
Florence  Mfg.  Co.,  114  Mass.  69;  High  on  Injunctions,  Sees. 
1015-1093. 

It  is  urged,  however,  that  in  the  present  case,  a  false  state- 
ment was  made  concerning  'appellant's  property  and  busi- 
ness, calculated  and  intended  to  intimidate  customers  and 
ruin  his  trade;  that  appellant,  before  an  adjudication  as  to 
the  same,  could  not  know  that  the  "  so-called  orchestral  at- 
tachment"  was  an  infringement  of  letters  patent  No.  515,- 
426;  that  its  conduct  in  causing  to  be  published  in  a  trade 
journal  the  statement  that  it  was  about  to  begin  suit  against 
appellee  for  such  alleged  infringement,  when  no  such  suit 
had  been  instituted,  and  none,  it  is  insisted,  was  then  in- 
tended, shows  that  its  circular  was  false  and  malicious.  That 
appellant  had  the  right  to  assert  its  belief  that  the  "  orches- 
tral attachment"  was  an  infringement,  and  to  warn  persons 
not  to  use  the  same,  is  admitted. 

A  person  believing  himself  to  be  the  owner  of  property, 
and  that  none  other  has  title  thereto,  can  not  be  by  a  court 
of  equity  restrained  to  stating  his  claim  in  this  regard  as  a 
mere  belief.  Dicks  v.  Brook,  L.  K.,  15  Ch.  Div.  22-39; 
Halsey  v.  Brotherhood,  L.  E.  19,  Ch.  Div.  386. 

It  is  insisted  in  this  cause  that  a  court  of  equity  will  in- 
terfere when  such  statements  are  false  and  malicious. 

The  record  fails  to  make  clear  that  the  statement  made 
by  appellant  is  either  false  or  malicious. 
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The  assertion  that  the  "  orchestral  attachment "  is  an  in- 
fringement of  appellant's  patent  may  be  untrue,  but  such 
untruth  can  be  conclusively  determined  only  by  the  judg- 
ment of  a  Federal  court,  and  is  a  question,  the  investigation 
of  which,  under  the  allegations  of  this  bill,  a  State  court 
ought  not  to  enter  upon.  Baltimore  Car  Wheel  Co.  v.  Bemis 
et  al.,  29  F.  R.  95;  International  Tooth  Crown  Co.  v.  Car- 
michael,  44  Fed.  E.  360. 

That  the  circular  in  question  was  maliciously  put  forth 
does  not  appear.  Appellant  had  been  advised  by  counsel 
that  the  attachment  manufactured  by  appellee  is  an  infringe- 
ment; its  public  assertion  of  what  it  had  apparently  in  good 
faith  been  advised,  and,  so  far  as  appears,  believed,  can  not 
be  held  to  be  malicious.  Hovey  v.  Rubber  Tip.  Co.,  67  N. 
Y.  119;  Celluloid  Manfg.  Co.  v.  Goodyear  Co.,  13  Blatch. 
375. 

The  granting  of  injunctions  in  Casey  v.  Cincinnati  Typo- 
graphical Union  and  others,  45  Fed.  Rep.  135,  Coeur  D'Alene 
Consolidated  &  Mining  Co.  v.  Miners'  Union  et  al.,  51  Fed. 
Rep.  260,  Blindell  v.  Hagan,  54  Fed.  Rep.  40,  Toledo  & 
Ann  Arbor  Railway  Co.  v.  Penn.  Co.,  54  Fed.  Rep.  730,  and 
Sherry  v.  Perkins,  147,  Mass.  212,  cited  by  appellee,  in  each 
case  depended  upon  the  existence  of  a  conspiracy  to  injure 
the  business  of  the  complainant,  in  which  conspiracy  there 
had  been  clearly  manifested  a  malicious  design  to  thwart 
his  legitimate  efforts  to  carry  on  his  trade.  No  such  con- 
spiracy or  design  is  here  shown. 

It  does  not  appear  that  appellant  is  not  perfectly  respon- 
sible and  able  to  respond  for  any  pecuniary  loss  that  appel- 
lee may  sustain  by  reason  of  the  issuance  of  the  circular  in 
question,  or  others  of  a  similar  nature;  a  feature  of  this  case 
which  it  is  apparent  did  not  exist  in  any  of  the  instances  in 
which  the  acts  of  strikers  and  boycotters  have  been  enjoined 
as  an  unlawful  interference  with  the  business  of  those  thev 
sought  to  injure. 

The  decree  of  the  Superior  Court  is  reversed. 
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Empire  Laundry  Machinery  Co.  t.  Sarah  A.  Brady, 

Administratrix. 

1.  Negugence — In  the  Construction  of  Machinery. — A  machinery 
company  put  up  a  wringer  in  a  laimdry  and  afterward  sent  its  engineer 
to  make  some  changes  in  it  at  the  request  of  the  laundry  company.  The 
engineer  requested  the  superintendent  of  the  laundry  to  assist  him  in 
placing  a  helt  on  the  machine;  as  soon  as  the  helt  was  placed,  the  wringer, 
owing  to  its  having  been  improperly  fastened  to  the  floor,  was  pulled  loose 
and  fell  over  upon  the  floor;  the  belt  was  thrown  off  and  left  free  at  one 
end;  it  wrapped  itself  about  the  superintendent  and  drew  him  over  the 
line  shaft,  as  a  result  of  which  he  died.  It  was  held  that  the  jury  were 
warranted  in  flnding  that  the  superintendent  came  to  his  death  by  reason 
of  the  negligence  of  the  machinery  company  in  not  properly  fastening 
down  the  wringer. 

2.  VoLUNTEEE— PTTio  is  Not. — A  person  who  is  specially  requested  by 
another  to  assist  him  in  adjusting  a  machine  and  does  so,  is  not  to  be 
considered  as  a  mere  volunteer. 

Trespass  on  the  Case.— Death  resulting  from  negligence.  Appeal 
from  the  Superior  Court  of  Cook  County;  the  Hon.  Theodore  Brent  ano, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1895. 
Affirmed.    Opmion  filed  October  81,  1805. 

Statement  of  the  Case. 

On  March  1,  1889,  appellant  was  engaged  in  the  man- 
ufacture and  sale  of  laundry  machinery,  washers  and 
wringers. 

On  that  date  Wilson  &  Fuchs  were  doing  business  at  103 
Canal  street,  Chicago,  of  which  business  Mr.  Fuchs  was 
manager,  and  Stafford  N.  Brady,  the  deceased,  was  in  their 
employ  as  superintendent  of  their  laundry  at  that  place. 

Wilson  &  Fuchs  purchased  from  appellant  company  an 
ordinary  laundry  wringer,  which,  when  sold  and  delivered, 
was  adapted  to  use  as  a  power  or  hand  machine;  it  was  used 
as  a  hand  machine  very  little,  if  at  all;  it  was  adapted  to 
use  as  a  power  machine,  by  taking  olf  the  handle  with  which 
the  wringer  was  operated,  and  placing  upon  the  shaft  of  the 
wringer  a  tight  pulley  and  a  loose  pulley,  and  belting  it  to  a 
line  shaft  which  was  furnishing  power  to  the  washing  ma- 
chine in  the  same  room. 
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Evidence  was  given  by  the  plaintiflf  to  the  effect  that 
about  ten  days  after  the  machine  was  put  in,  Mr.  Potter, 
the  agent  of  appellant  company,  called  at  103  Canal  street, 
where  the  machinery  was  in  operation,  and,  upon  having  his 
attention  directed  by  Fuchs  to  the  fact  that  the  wringer 
was  held  down  to  the  floor  by  but  two  bolts,  he  said  that 
two  bolts  were  enough.    This  was  denied  by  Mr.  Potter. 

On  the  29th  of  March,  1889,  Fuchs  requested  appellant  to 
send  a  man  over  and  put  a  larger  pulley  on  the  line  shaft, 
in  order  to  increase  the  speed  of  the  wringer.  Appellant 
sent  one  Hay  ton,  an  engineer  or  machinist  of  several  years' 
experience,  who  went  over,  took  the  pulley  off  the  line 
shaft,  and  replaced  it  with  one  four  or  six  inches  more  in 
diameter,  and  lengthened  the  belt  used  for  driving  the 
wringer  by  inserting  a  piece  sixteen  inches  in  length. 

Hayton  asked  Brady,  the  deceased,  to  help  him  in  placing 
the  belt  on  the  machine.  As  soon  as  the  belt  was  placed 
by  Brady  on  the  pulley  on  the  line  shaft,  the  wringer  was 
pulled  from  the  floor  and  fell  over  on  one  side,  throwing  the 
belt  off  the  pulleys  on  the  wringer,  thus  leaving  the  belt 
free  at  one  end;  the  belt  in  some  way  wrapped  itself  about 
Brady,  and  drew  him  over  the  line  shalf,  as  a  result  of 
which  he  died  within  a  few  weeks. 

The  negligence  charged  in  tlie  declaration  is,  that  the  de- 
fendants did  not  use  reasonable  skill  and  diligence  in  set- 
ting up  the  machinery,  etc.,  and  in  fact,  so  negligently  and 
unskillfully  set  it  up,  constructed  and  fastened  it  to  the 
floor,  that  it  was  wholly  insecure  and  liable  to  give  wa\''  and 
cause  injury  to  those  who  had  occasion  to  work  at  and 
around  there,  and  also  that  the  defendants  did  not  use 
proper  skill  and  diligence  in  furnishing,  setting  up  and  con- 
structing reasonably  safe  machinery  to  be  used  for  laundry 
purposes,  and  did  not  employ  and  have  a  sufficient  number 
of  men  reasonably  skilled  in  that  behalf. 

The  wringer  was  an  ordinary  laundry  wringer,  consisting 
of  two  wooden  rollers  in  an  iron  frame  weighing  about  75 
to  100  pounds,  and  each  of  its  four  feet  had  an  enlargement 
for  receiving  casters,  and  also  an  opening  to  receive  the 
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sorew  or  bolt  by  which  it  might  be  fastened,  and  there  were, 
at  the  time  of  the  accident,  but  two  wooden  screws  or  bolts 
fastening  this  wringer  to  the  floor. 

At  the  close  of  the  case,  defendant  asked  the  court  to  in- 
struct the  jury  to  return  a  verdict  for  the  defendant,  appel- 
lant company,  which  was  denied  by  the  court,  after  which 
the  jury  found  a  verdict  against  appellant  for  $5,000,  upon 
which  the  court  entered  judgment. 

Gbobgb  L.  Shorby  and  Jesse  A.  &  Henry  R.  Baldwin, 
attorneys  for  appellant,  contended  that  if  the  death  was 
caused  by  the  negligence  of  appellant's  servant,  plaintiff 
can  not  recover,  as  the  deceased  was  acting  as  a  volunteer, 
or  interloper,  in  assisting  and  was  under  no  obligation  to  do 
the  work.  Texas  &  N.  O.  Ry.  Co.  v.  Skinner,  23  S.  W.  Rep. 
1001;  Evarts  v.  St.  P.  &  M.  Ry.  Co.,  22  L.  R.  A.  663;  Osborn, 
Admx.,  V.  Knox  &  L.  R.  R.  Co.,  68  Maine  49;  Degg  v.  Mid- 
land Ry.,  1  Hurl.  &  Nor.  773. 

If  appellant  was  guilty  of  negligence  in  not  sufficiently 
bolting  the  wringer  to  the  floor,  nevertheless  the  acceptance 
of  the  machine  by  its  purchasers,  the  employers  of  the  de- 
ceased, would  relieve  the  appellant  company  from  liability 
in  this  cdse,  and  the  owners  would  be  liable.  First  Pres. 
Congr.  V.  Smith,  26  L.  R.  A.  504;  Albany  v.  Cunliflf,  2  K  Y. 
175;  Curtain  v.  Somerset,  12  L.  R.  A.  322;  140  Pa.  St.  70; 
Fitzmaurice  v.  Fabian,  147  Pa.  St.  199;  Swan  v.  Jackson,  66 
Hun  (N.  T.)  194;  Hyams  v.  Webster,  L.  R.,  2  Q.  B.  26^; 
Boswell  V.  Laird,  8  Cal.  469;  Fan  joy  v.  Scales,  29  Cal.  249. 

Unless  this  wringer  weisper  se  a  dangerous  machine,  the 
duty  owed  by  the  appellant  in  relation  to  it  is  governed 
by  the  terms  of  the  contract  between  appellant  and  its  pur- 
chasers. No  duty  was  due  from  appellant  to  the  deceased. 
There  was  no  privity  between  him  and  the  company,  hence, 
no  liability.  Broom's  Com.  Law,  662-668;  Longmudo 
V.  Halleday,  6  Exch.  761;  Blakemore  v.  B.  &  E.  R.  Co.,  8 
El.  &  Bl.  1035;  Winterbottom  v.  Wright,  10  Mees.  &  Wei. 
109  (92  E.  C.  L.  1035);  Burke  v.  De  Castro,  11  Hun  (18  Sup. 
N.  Y.  354);  Heiser  v.  Kingsland,  110  Mo.  605;  305  Cent.  Law 
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Jour.  108;  Bank  v.  Ward,  100  U.  S.  195,  204;  State  ex  rel. 
Hartlove  v.  Fox  &  Son,  24  L.  Eep.  An.  679;  Collins  v.  Sel- 
(len,  L.  R,  3  C.  P.  495;  Blunt  v.  Aicken,  15  Wend.  522; 
Necker  v.  Harvey,  49  Michigan  517;  14  KW.  Rep.  503; 
Safe  Co.  V.  Ward,*^46  K  J-  Law  19;  Eoddy  v.  R.  R.,  104  Mo. 
234;  15  S.  W.  Rep.  1112;  Kahl  v.  Love,  37  N.  J.  Law  5;  Os 
born  V.  Knox  &  L.  R.  R.  Co.,  68  Maine  49;  T>egg  v.  Midland 
Ry.  Co.,  1  Hurl.  &  Nor.  773  (68  Me.  49);  Ziemann  v.  Kieck- 
hefer  Mfg.  Co.,  41  Cent.  L.  Jour.  213;  28  Chi.  Leg.  News,  p. 
26;  Gordon  v.  Livingston,  12  Mo.  App.  267;  Wharton  Neg. 
(2d  Ed.),  Sec.  438. 

Kavanagh  &  O'DoNNELL,  attomcys  for  appellee,  con- 
tended that  where  one  without  any  interest  in  a  matter,  vol- 
unteers and  without  the  consent  or  knowledge  of  the  owner, 
places  himself  in  a  dangerous  position,  he  cannot  recover  for 
an  injury  received  thereby.  "  But  it  does  not  follow  that 
under  all  circumstances,  the  person  who  assists  the  servants 
of  another  in  the  discharge  of  their  duties,  without  employ- 
ment by  the  master,  is  to  be  regarded  as  voluntarily  assuming 
the  relation  of  a  fellow-servant,  or  the  risks  pertaining  to  that 
relation.  To  illustrate :  Suppose  a  servant  in  driving  his 
master's  team  on  the  highway  founders  in  such  a  manner  as  to 
prevent  the  use  of  the  highway  by  others  for  the  time  being; 
another  person  who  is  thus  impeded  in  the  use  of  the  road, 
assists  the  servant  either  with  or  without  request  to  remove 
the  impediment  to  travel  from  the  highway.  Such  other 
person  does  not  thereby  become  the  fellow-servant  of  the 
driver.  Indeed,  in  no  just  sense  has  he  voluntarily  entered 
the  service  of  the  master,  and  the  rule  of  law  first  above 
stated  does  not  apply  to  the  case  supposed.  And  therefore 
it  was  no  error  in  the  court  below  to  refuse  it."  Street  Ry. 
Co.  V.  Bolton,  43  Ohio  State  Report  224;  Penn.  Co.  v.  Ga^- 
lagher,  40  Ohio  St.  637;  Johnson  v.  Ashland  Water  Co.,  71 
Wis.  553;  Holmes  v.  North  Eastern  Ry.  Co.,  L.  R.,  4  Ex. 
254;  Eaton  v.  The  Ry.,  65  Tex.  577;  Wright  v.  London,  etc., 
Ry.,  1  Q.  B.  Div.  252;  Fox  v.  R.  R.  (la.),  53  N.  W.  Rep. 
259;  Wischan  v.  Richards,  136  Pa.  St.  109;  Chicago  Law 
Journal,  1893,  page  1. 
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Most  employments  about  powerful  machinery  are  dan- 
gerous, and  may  easily  be  seen  to  be  so;  but  the  danger,  the 
extent  and  nature  of  it,  may  only  be  learned  from  extended 
experience.  Chicago  Pressed  Brick  Co.  v.  Eemburg,  51  111. 
App.  543;  Mundle  v.  Hill  Mfg.  Co.,  30  Atl.  Rep.  16. 

Mr.  Justice  Waterman  dblivebed  the  opinion  of  the 
Court. 

We  think  that  the  jury  were  warranted  by  the  evidence 
in  finding  that  the  deceased  came  to  his  death  by  reason  of 
negligence  of  appellant. 

The  deceased  was  not  a  mere  volunteer;  he  not  only  had 
an  interest  in  the  work  appellant  was  doing,  but  he  was 
specially  asked  by  appellant's  agent  to  assist  him  in  his 
work.     Street  Ey.  Co.  v.  Bolton,  43  Ohio  State  Rep.  224. 

The  jury  have  found  that  the  machine  was  not  properly 
set  up  and  fastened  to  the  floor  with  reference  to  the  pur- 
pose for  which  it  was  adapted  and  intended.  It  was 
because  of  such  negligence  that  it  was  thrown  over  and 
Brady  caught  by  the  belt. 

The  jury  have  found  that  the  deceased  could  not  have 
avoided  the  accident  by  the  exercise  of  ordinary  care  and 
prudence.  There  is  no  evidence  that  Brady  either  knew 
that  the  machine  was  insufliciently  fastened,  or  that  his 
knowledge  of  machinery  was  such  that  he  must  be  pre- 
sumed to  have  so  known;  the  defect  was  not,  so  far  as  is 
shown,  obvious  to  a  person  of  ordinary  intelligence,  or  the 
superintendent  of  a  laundry. 

It  is  perhaps  the  case  that  appellant  owed,  in  respect  to 
this. machine,  a  duty  only  to  Wilson  &  Fuchs,  with  whom  it 
contracted,  and  that  if  the  deceased  had  been  injured  when 
merely  operating  the  wringer  for  his  emplo)^ers,  appellant 
would  not  have  been  liable;  we  are  not  called  upon  to  con- 
sider such  a  case.  The  mangle  was  in  care  of  appellant 
when  Brady  was  injured;  its  agent  procured  the  assistance 
of  the  deceased,  put  him  at  work  about  a  machine  which  it 
^  had  insuflSciently  sustained,  and  which  it  must  be  presumed 
it  knew  was  not  sufficientlj'^  fastened  for  the  work  then  put 
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upon  it.  The  case  is  very  diflferent  from  that  of  Heiser  v. 
Kingsland,  110  Mo.  605,  and  others  to  which  our  attention 
is  directed. 

We  find  no  error  in  the  giving  or  refusing  of  instructions 
warranting  a  reversal  of  this  judgment,  and  it  is  aflBu'med. 

Shefasd,  J.,  dissents. 
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City  of  Chieago  v.  The  Ferris  Wheel  Company. 

1.  Ordinances — License  Fees— Confiscation  of  Property  Invested, — 
An  ordinance  requiring  a  license  for  a  business,  lawful  in  itself,  which 
amounts  to  a  confiscation  of  the  property  inyested  in  puch  business  or  to 
a  prohibition  of  the  business,  is  void. 

Interlocutor  J  Order,  granting  an  injunction.  Appeal  from  the  Su- 
perior Court  of  Ckx)k  County;  the  Hon.  John  Barton  Payne,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1895.  Affirmed. 
Opinion  filed  October  81, 1895. 

Wm.  G.  Beale,  Corporation  Counsel,  attorney  for  appel- 
lant; Wilson,  Moore  &  McIlvaine  and  Eubens  &  Mott,  of 
counsel. 

Green,  Bobbins  &  Honorr,  attorneys  for  appellee;  Wm. 
A.  Vincp:nt,  of  counsel. 

Mr,  Presiding  Justice  Gary  deuvered  the  opinion  or 
THE  Court. 

This  is  an  appeal  from  another  interlocutory  order  grant- 
ing an  injunction.  The  decision  on  the  first  one  is  reported 
in  58  111.  App.  625. 

When  that  decision  was  made,  an  ordinance  was  immedi- 
ately adopted,  the  effect  of  which  is  to  require  a  revolving 
wheel,  carrying  passengers  for  gain,  to  pay  $50  for  each 
day  as  a  license  fee;  and  prohibiting  it  upon  any  lot  or  in- 
ciosure,  any  part  of  which  is  within  1,500  feet  of  any  of  the 
public  parks  of  the  city. 
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The  lot  or  inclosure  of  the  Ferris  Wheel  is  within  a  little 
more  than  1,100  feet  from  Lincoln  Park.  Whether  that  or- 
dinance was  validly  adopted — which  the  appellee  questions 
— we  shall  not  determine. 

At  the  time  of  its  adoption,  the  appellee  had  rightfully — 
as  the  decision  of  this  court  in  the  first  case  requires  us  now 
to  hold — expended  $12,000  upon  the  work  of  erecting  the 
wheel  upon  its  own  property,  where  its  right  to  erect  it  was 
as  perfect  as  its  right  to  plant  potatoes.  The  effect  of  the 
ordinance  is  to  confiscate  that  expenditure. 

Assume  the  competency  of  the  city  to  fix  the  place  and 
terms  tor  an  entertainment  of  the  character  of  the  Ferris 
Wheel  before  the  expenditure  begins,  yet  may  the  city,  after 
the  expenditure  of  such  a  large  sum  toward  its  erection, 
then  fix  terms  that  are  prohibitory  ? 

The  total  expenditure  now — for  of  the  progress  of  such  a 
gigantic  undertaking  wjd  may  almost  take  judicial  notice — 
must  be  very  largely  more  than  twelve  thousand  dollars;  and 
if  the  city  is  justified  in  its  action,  when  but  the  twelve  thou- 
sand had  been  expended,  it  might  have  waited  until  a  hun- 
dred thousand  was  invested,  and  then  made  it  a  total  loss. 

The  object  seems  to  be  to  do  by  indirection  what  there 
is  not  quite  the  confidence  to  attempt  to  do  directly.  The 
statute  empowers  cities  and  villages  "  to  license,  tax,  regu- 
late, suppress  and  prohibit,  hawkers,  peddlers,  pawnbrokers, 
keepers  of  ordinaries,  theatricals  and  other  exhibitions, 
shows  and  amusements,  and  to  revoke  such  license  at 
pleasure.''  Ch.  24,  Art.  5,  CI.  4J,  R.  S.  Yet  in 'Village  of 
Des  Plaines  v.  Payer,  123  111.  350,  the  Supreme  Court  held 
that  the  village  could  not  prevent  picnics  and  open  air 
dances. 

The  record  of  this  case  presents  this  wheel  as  offering  an 
entertainment  as  innocent  as  Arcadian  simplicity  ever  en- 
joyed. 

An  ordinary,  as  the  word  is  used  in  the  statute  quoted — 
if  we  accept  the  dictionary  definition — is  an  eating  house 
where  there  is  a  fixed  price  for  a  meal — what  we  usually  re- 
gard a3  the  special  feature  which  distinguishes  a  hotel  kept 

Tot.  LX  2ft  ^ 
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on  the  American  plan  from  one  kept  on  the  European  plan. 
Can  the  city  of  Chicago  by  exorbitant  license  fees  compel 
an  abandonment  of  the  American  custom,  and  thereby  re- 
duce the  value  of  hotel  property  in  Chicago  by  an  amount 
which  can  not  be  conjectured  t 

These  decisions  we  make  on  interlocutory  orders  can  not 
be  reviewed  by  the  Supreme  Court.  Perhaps  that  consid- 
eration may  prevent  the  application  of  the  general  rule- 
should  this  case  ever  reach  this  court  on  appeal  from  a  final 
decree — that  the  law  of  a  case  is  settled  for  that  court  by 
the  decision  on  a  first  appeal. 

The  case  shows  that  the  license  fees  to  principal  theaters 
is  three  hundred  dollars  per  year,  and  that  the  highest 
license  to  unenumerated  permanent  performances  is  fifty 
dollars  per  month.  This  last  sum  the  appellee  offered  to 
pay. 

We  have,  on  this  record,  nothing  to  do  with  the  question 
whether  the  city  should  accept  it;  but  the  injunction  to 
restrain  the  city  from  interfering  with  the  operation  of  the 
wheel  while  the  appellee  pays  it  to  the  appellant,  or  into 
court,  is  affirmed. 


22  386  Prederlek  F.  Day  v.  Hibbard  Porter  et  al. 


1.  Brokers — When  Entitled  to  Commissions. — The  principal  can  not, 
when  the  broker's  efforts  have  resulted  in  negotiations  for  a  sale  and  the 
expected  customer  stiU  has  the  matter  under  consideration,  step  in,  and, 
taking  up  the  unbroken  thread  by  which  the  broker  and  customer  are 
connected,  weave  it  into  a  completed  fabric  and  escape  liability  for  the 
work  of  the  broker  thus  turned  to  his  profit. 

2.  Same— Sate*— iVb  Time  Fixed,  efc— Where  no  time  within  which 
a  broker  is  to  seU  real  estate  is  fixed,  he  is  entitled  to  a  reasonable  time 
in  which  to  make  the  sale. 

Assnm  psl  t,  for  services  as  real  estate  broker.  Apx)eal  from  th  e  Superior 
Court  of  Cook  County;  the  Hon.  Jonas  HUTcmNSON,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed 
October  8,  .1895. 
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Statement  of  the  Case, 

This  is  an  action  brought  by  appellees  against  appellant 
to  recover  for  services  alleged  to  have  been  performed  for 
appellant  as  real  estate  brokers  in  negotiating  for  appellant 
a  sale  of  real  estate  situated  in  the  city  of  Chicago.  The 
property  in  question,  547  and  549  Wabash  avenue,  in  the 
city  of  Chicago,  which  was  alleged  to  have  been  sold 
through  the  efforts  of  appellees,  was  at  the  time  the  alleged 
services  were  rendered,  owned  by  the  mother  and  wife  of 
appellant. 

Appellees  were  licensed  real  estate  brokers  in  the  city  of 
Chicago  during  the  years  of  1889  and  1890. 

Appellees  being  employed  and  authorized  by  appellant  to 
find  a  purchaser  for  the  property  in  question,  it  appears  that 
in  the  latter  part  of  May,  1890,  William  P.  Porter,  who 
was  a' member  of  the  appellees'  firm,  went  to  Day,  the 
appellant,  and  submitted  to  him  an  offer  of  $35,000  for  the 
property,  saying  that  he  had  a  party  who  was  interested  in 
Wabash  avenue  property,  but  whose  name  he  did  not  dis- 
close, and  who  offered  that  sum  for  the  property.  This  offer 
was  submitted  on  behalf  of  David  E.  Oorneau.  Mr.  Day  de- 
clined the  offer  of  $35,000.  Appellee  reported  to  his  cus- 
tomer, Corneau,  that  the  offer  of  $35,000  was  declined,  and 
Mr.  Corneau  wanted  to  know  if  $40,000  would  buy  the 
property.  Appellee  replied  that  he  would  go  and  see  Mr. 
Day.  He  went  to  Mr.  Day  and  asked  him  if  $40,000  would 
buy  the  property.  Mr.  Day  said  that  the  price  was  $45,000. 
Appellee  then  reported  to  Corneau  that  the  offer  of 
$40,000  had  been  refused.  Corneau  considered  it,  and  then 
instructed  Porter  to  offer  $40,000.  Porter  then  went  to 
Mr.  Day  and  offered  on  behalf  of  Corneau  $40,000,  and  Mr. 
Day  declined  that  offer  and  said  the  price  was  $50,000. 
Porter  then  had  a  further  conversation  with  Corneau,  and 
he  wanted  to  know  if  $45,000  would  then  buy  the  property. 
Porter  said  he  would  see  Mr.  Day  in  order  to  find  out.  He 
went  to  Mr.  Da}^,  and  Day  said  the  price  was  $50,000. 
Porter  then  reported  to  Corneau  that  Day  had  refused 
$45,000,  and  that  his  price  was  $50,000. 
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Three  offers  were  made  during  the  latter  part  of  May  and 
in  J  ane,  the  last  one  being  as  late  as  June  25th  or  26th,  a  few 
days  before  the  sale.  Corneau  had  not  broken  off  negotia- 
tions thus  inaugurated,  nor  had  he  declined  to  make  further 
offers,  or  to  negotiate  for  the  property  through  Porter  Bros.; 
to  use  his  own  words,  he  was  still  "  holding  it  under  consid- 
eration," and  *'  had  not  abandoned  the  idea  of  buying  it," 
'up  to  the  time  he  actually  closed  for  it.  His  attention  was 
first  directed  to  the  property  by  appellees. 

Some  few  days'  after  the  submission  of  the  last  offer  of 
$45,000  by  Porter,  Wilson  sent  for  Day  to  come  to  his 
office,  and  he  there  for  the  first  time  met  David  E.  Corneau 
and  there  learned  for  the  first  time  that  Porter  had  ever 
spoken  to  Corneau  about  the  property.  This  took  place  on 
the  30th  of  June,  1890, 

Appellant  then  wrote  a  letter  to  appellees  that  he  had 
given  Wilson  the  exclusive  agency  of  the  property,  and 
afterward,  through  Wilson,  and  at  Wilson's  office,  con- 
cluded a  trade  with  Corneau,  by  which  Corneau  agreed  to 
pay  the  sum  of  $50,000  for  the  property,  and  which  agree- 
ment was  fully  consummated  by  a  deed  of  the  property  on 
those  terms,  made  on  the  3d  day  of  July,  1890. 

Appellees  brought  suit  and  have  recovered  commission 
on  the  sale  of  the  property  to  Corneau. 

HoYNB,  FoLLANSBEB  &  O'CoNNOK,  attomcys  for  appel- 
lant. 

Albebt  0.  Babnes,  attorney  for  appellees. 

Mb.  Justice  Watebman  deltvbbed  the  opiniow  of  the 

COUBT. 

Appellant  employed  appellees  to  sell  his  property.  They 
went  to  work  and  had  negotiations  with  Mr.  Corneau,  ob- 
taining an  offer  equal  to  what  appellant  had  at  first  asked  for 
his  land,  but  not  equal  to  the  increased  price  to  which  from 
time  to  time  he  raised  his  terms.  The  customer  whom  ap- 
pellees had  found,  whose  attention  they  had  first  engaged, 
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having  yet  the  matter  of  purchasing  under  consideration, 
went  to  the  office  of  another  broker.  Appellant  was  sent 
for  and  there  informed  that  appellees  had  been  negotiating 
with  such  customer,  Mr.  Corneau.  Appellant  then  and 
there,  without  giving  to  appellees  any  time  in  which  to 
carry  to  a  successful  end  the  negotiations  they  had  begun, 
wrote  them  a  letter  terminating  the  agency. 

If  appellant  had  then  sold  the  property  to  Mr.  Oorneau, 
without  the  intervention  of  Mr.  Wilson,  we  think  no  one 
would  have  doubted  the  right  of  appellees  to  commissions 
on  the  sale. 

Knowing  that  appellees  were,  by  his  procurement,  nego- 
tiating with  and  had  procured  an  offer  from  Mr.  Corneau 
on  the  25th,  and  were  still  endeavoring  to  sell  to  him,  he 
could  not  on  the  30th,  without  giving  them  a  reasonable 
time  in  which  to  effect  a  sale,  avail  himself  of  their  efforts 
and  deprive  them  of  all  compensation,  by  suddenly  termi- 
nating their  employment. 

The  principal  can  not,  when  the  broker's  efforts  have 
resulted  in  negotiations  for  a  sale  and  the  expected  cus- 
tomer still  has  the  matter  under  consideration,  step  in,  and, 
taking  up  the  unbroken  thread  by  which  broker  and  cus- 
tomer are  connected,  weave  it  into  a  completed  fabric  and 
escape  liability  for  the  work  of  his  agent  he  has  thus  turned 
to  profit.  Mechem  on  Agency,  Sec.  967;  Keys  v.  John- 
son, 68  Penn.  State  42;  Chilton  v.  Butler,  1 E.  D.  Smith,  150. 

Where  no  time  within  which  a  broker  is  to  sell  is  fixed, 
he  is  entitled  to  a  reasonable  time.  Mechem  on  Agency, 
Sec.  968. 

The  verdict  of  the  jury  in  this  case  must  be  held  as  estab- 
lishing that  appellant,  when  the  negotiations  of  appellees 
^vith  the  customer  were  in  progress,  terminated  their  author- 
ity for  the  purpose  of  avoiding  the  payment  of  commissions 
to  them..  We  think  that  ihere  was  evidence  warranting 
such  conclusion. 

If  appellant,  without  notice  of  the  negotiations  with  Mr. 
Corneau,  had  sold  to  him,  the  case  would  be  different;  or  if 
appellant  had  gone  to  appellees  and  limited  them  to  a  reason- 
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ably  short  time  in  which  to  sell  to  Mr.  Corneau,  and  after 
the  expiration  of  such  time  had  sold,  either  personally  or 
through  another  broker,  appellees'  claim  would  not  have 
stood  as  it  stands  now. 

As  we  have  before  said,  between  principal  and  broker, 
the  utmost  good  faith  must  be  exercised. 

We  think  that  Mr.  Corneau  was  properly  permitted  to 
answer  that  he  had  the  matter  under  consideration,  and  had 
not  abandoned  the  idea  of  buying  it  when  the  employment 
of  appellees  was  revoked. 

In  the  case  of  Mansell  v.  Clements,  L.  S.,  9  C.  P.  139,  the 
right  to  ask  a  similar  question  was  sustained. 

We  perceived  no  such  error  as  to  giving  or  refusing  in- 
structions as  would  justify  the  reversal  of  the  judgment  in 
this  case,  and  it  is  affirmed. 

Shepaicd,  J.y  took  no  part  in  this  case« 
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Independent  Dryer  Co.  t.  Liyermore  Foundry  and  Ma- 
chine Co. 

1.  Set-ofp — When  to  he  Pleaded. — A  set-off  can  only  be  pleaded  of 
demands  existing  at  the  time  of  the  commencement  of  the  suit. 

2.  I>KPOsmoJX»— Requisites  of  the  Notice, — Where  a  deposition  shows 
upon  its  face  that  the  testimony  of  the  witness,  a  non-resident,  is  ma- 
terial and  therefore  necessary,  it  is  not  to  the  extent  of  invalidating  the 
deposition  that  the  fact  should  have  been  made  to  appear  on  the  face  of 
the  notice. 

8.  Samb — Necessity  of  Naming  Witnesses  in  the  Notioe.-rA  notice  to 
take  the  depositions  of  certain  named  witnesses  *'  and  others"  is  suffi- 
cient to  authorize  the  taking  of  the  depositions  of  any  additional  wit- 
nesses not  specificaUy  named  in  the  notice. 

4.  Special  Findings— -4nd  the  Oeneral  Verdict.— la  determining  the 
question  whether  the  special  findings  are  so  inconsistent  with  the  general 
verdict  as  to  control  it,  all  reasonable  presumptions  will  be  entertained 
in  favor  of  the  verdict,  while  nothing  will  be  presumed  in  aid  of  the 
special  findings.  The  inconsistency  must  be  irreconcilable,  so  as  to  be 
incapable  of  being  removed  by  any  evidence  admissible  under  the  issues. 

6.    Ratification — By  a  Principal  of  Contract  Made  by  an  Agent 
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Without  Authority,  —Ratification  by  a  principal  of  contracts  made  by  an 
agent  without  authority,  is  as  firmly  established  aa  any  other  doctrine 
ot  the  law;  the  only  limit  to  the  doctrine  is  where  the  principal  himself 
is  without  power  to  do  the  act  done  by  the  agent,  and  even  then  there 
must,  under  many  circumstances,  exist  notice  to  the  other  party  that  the 
act  is  beyond  the  power  of  the  principaL 

Assnmpsit,  for  goods  sold  and  delivered.  Error  to  the  Circtdt  Court 
of  Cook  County;  the  Hon.  Edward  F.  Dunnb,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed  Octo- 
ber, 81, 1895. 

Special  interrogcdories  one,  ttoo,  three,  four  and  five,  and  answers. 

1.  Did  the  defendant,  by  its  board  of  directors,  ever  authorize  the  pur- 
chase from  the  plaintiff  of  the  goods  in  question  ?    No. 

2.  Did  said  defendant  ever  approve  of  said  purchase  ?    No. 
8.    Did  said  def aidant  receive  said  goods?    No. 

4.  Did  the  said  defendant  at  any  time  authorize  the  said  W.  J.  Tanner 
to  purchase  said  goods  and  merchandise  or  any  part  thereof  ?    No. 

5.  Did  the  said  defendant  ever  agree  to  pay  the  plaintiff  for  the  said 
goods  and  merchandise  or  any  part  thereof  ?    Yea 

James  W.  Bbach,  attorney  for  plaintiff  in  error. 

HoYNB,  FoLLANSBEE  &  O'CoKHOB,  attomcys  for  defendant 
in  error. 

Mr.    Justice  Shepabd  deliyebed  the    opinion  of  the 

COCET. 

One  J.  W.  Tanner,  who  was  the  vice-president  of  the 
plaintiff  in  error,  the  Dryer  company,  bought  in  its  name 
a  bill  of  goods,  amounting  to  $411.88,  from  the  Livermore 
company,  tlie  defendant  corporation.  In  accordance  with 
Tanner's  directions,  the  goods  were  shipped  to  Red  Fork, 
Arkansas,  and  were  charged  to  the  Dryer  company  on  the 
Livermore  company's  books,  and  a  bill  for  them  was  sent 
to  the  Dryer  company,  at  its  business  office  in  Chicago. 
This  was  in  September,  1894. 

No  objection  to  the  bill  or  the  purchase  was  made  by  the 
Dryer  company,  until  about  the  time  this  suit  to  recover 
the  amount  of  the  bill  was  begun,  when  for  the  first  time 
the  authority  of  Tanner  to  make  the  purchase  in  the  name 
of  the  Dryer  company  was  denied  and  payment  refused. 
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When  the  account  matured,  the  Livermore  company 
wrote  to  the  Dryer  company  about  its  payment,  and  re- 
ceived in  reply  the  following  letter,  dated  January  4,  1895  : 

**  LiVBRMORB  FoDNDRY  AND  MaCHINE  CoMPAlTi', 

229  Second  Street,  Memphis. 

Gentlemen  :  We  have  yours  of  recent  date  in  regard  to 
account.  Our  Mr.  Tanner  will  be  in  Memphis  early  next 
week.  We  have  written  him  to  call  on  you.  Would  prefer 
that  you  make  settlement  with  him  instead  of  drawing  on 
Chicago.  Yours  truly, 

Independent  Dryer  Company.^ 

The  Dryer  company  seems  to  have  done  business  both  in 
(Chicago,  Illinois,  and  Memphis,  Tennessee,  and  by  the  terms 
of  its  charter,  the  object  for  which  it  was  formed  w^as  stated 
to  be  '^  the  manufacture  and  building  of  dry -kilns,  heating 
apparatus  and  machinery,  and  sale  thereof,"  and  in  its  by- 
laws its  object  was  stated  to  be  "  building  dry-kilns,  heat- 
ing apparatus,  and  other  like  work  for  profit.'' 

It  has  not  been  pointed  out  to  us,  and  we  have  been  un- 
able to  find  an  accurate  description  of  what  the  goods  were 
that  were  sold,  but  they  are  spoken  of  generally  as  "  iron 
goods,"  and  by  one  witness  it  is  said,  "  this  bill  calls  for 
plows,  scrapers — mostly  iron  goods,  in  fact." 

It  is  perhaps  Unimportant  what  they  were,  except  as  their 
character  would  have  a  tendency  to  justify  or  otherwise  the 
Livermore  company  in  accepting  and  relying  upon  the  rep- 
resentations made  by  Tanner,  that  they  were  being  bought 
for  the  Dryer  company,  to  be  used  in  its  business.  Some 
kinds  of  iron  goods  would  certainly  be  needed  in  the  line  of 
the  Dryer  company's  business  as  above  stated,  and  as  all  of 
the  goods  were  sent  to  the  same  place,  we  think  that  the 
Livermore  company  had  a  right  to  rely  upon  the  statement 
of  Tanner,  that  all  of  them  were  for  the  use  of  the  Dryer 
company,  of  which  he  was,  at  the  time  of  making  the  rep- 
resentation, the  vice-president.  There  is  nothing  in  the 
record  to  show  but  that,  by  the  course  of  the  Dryer  com- 
pany's business.  Tanner,  its  vice-president,  had  authority  to 
purchase  all  such  goods  as  his  company  might  need. 
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True,  it  is  shown  by  the  by-laws  of  the  Dryer  company 
that  the  president  of  the  company  should  purchase  all  ma- 
terial or  supplies  needed  in  the  business,  but  it  is  not  pre- 
tended that  the  Livermore  company  had  any  knowledge  of 
that  by-law,  nor  does  it  appear  what  the  actual  course  of 
business  was  in  that  regard. 

But,  however  that  may  be,  we  think  that  the  special  find- 
ing of  the  jury  that  the  Dryer  company  agreed  to  pay  for 
the  goods  was  justified  by  the  evidence. 

It  is  not  disputed  but  that  the  Dryer  company  was  im- 
mediately informed  of  the  fact  that  the  Livennore  company 
had  sold  the  goods  and  charged  them  to  the  Dryer  com- 
pany, and  on  the  strength  of  its  credit  had  shipped  them  to 
Ked  Fork,  and  that  it  had  been  done  through  Tanner,  its 
vice-president.  h 

If  the  Dryer  company  had  a  right  to  question  or  deny 
Tanner's  authority,  or  wished  to  do  so,  or  did  not  wish  to  be 
responsible  for  the  goods,  it  was  its  duty,  at  once  upon  be- 
ing informed,  to  have  interposed  an  objection.  That  it  per- 
formed any  duty  in  that  regard  is  not  claimed,  and  by  its 
failure  to  do  so,  the  Livermore  company  lost  all  opportu- 
nity and  right  to  reclaim  the  goods. 

But  still  f urtHer,  the  Dryer  company,  on  January  4, 1S95, 
nearly  three  months  after  the  sale,  upon  being  urged  for 
payment  of  the  bill,  wrote  the  letter  above  set  forth. 

Under  the  circumstances,  the  only  fair  and  honest  con- 
struction to  be  placed  upon  that  letter  is  to  treat  it  as  it  was 
treated  by  the  Livermore  company,  as  a  recognition  by  the 
Dryer  company  of  the  obligation  it  owed,  and  a  request 
for  delay  in  its  enforcement  until  Tanner  could  arrive  in 
order  to  facilitate  its  own  matters  with  him. 

The  assigned  errors  concerning  the  placing  of  the  cause 
upon  the  short  cause  calendar  are  not  well  taken.  The  affi- 
davit for  that  purpose  is  in  the  form  prescribed  by  the  stat- 
ute, and  was  sufficient. 

It  is  next  urged  that  it  was  error  to  refuse  to  allow  plaint- 
iff in  error  to  file  a  plea  of  set-off. 

The  motion  was  to  allow  the  defendant  (plaintiff  in  error) 
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"  to  file  a  plea  of  set-oflf  here,  alleging  damages  because  of 
the  bringing  of  this  suit,  to  the  end  that  we  may  recover 
attorney's  fees." 

Set-off  can  only  be  pleaded  of  demands  existing  at  the 
time  of  the  commencement  of  the  suit. 

Ohitty's  Fl.  (16th  Am.  Ed.)  464,  and  notes  a  and  b. 
Manifestly,  damages  from  bringing  the  suit  do  not  exist  until 
after  the  suit  is  brought,  and  the  motion  was  properly 
denied. 

Another  objection  is,  that  the  notice  to  take  the  depositions 
of  "  Mrs.  A.  S.  Livermore,  H.  A.  Taturn  and  others,"  was 
insufficient,  in  that  it  did  not  state  that  they  were  necessary 
witnesses,  and  further,  that  it  did  not  name  George  Skeene, 
whose  deposition  was,  in  fact,  also  taken  under  the  com- 
mission. 4i 

The  depositions  show  on  their  face  that  the  testimony  of 
the  witnesses,  who  were  non-residents,  was  material,  and 
therefore  necessary,  and  it  was  not  necessary,  to  the  extent 
of  invalidating  the  depositions,  that  the  fact  should  have 
been  made  to  appear  on  the  face  of  the  notice;  The  notice 
being  to  take  the  depositions  of  certain  named  witnesses  "and 
others,"  was  sufficient  to  authorize  the  taking  of  the  depo- 
sition of  an  additional  witness  not  specifically  named  in  the 
notice.    Weeks  on  Depositions,  Sec.  246  and  cases  cited. 

The  last  contention  is  that  the  special  findings  by  the  jury 
are  inconsistent  with  the  general  verdict  and  should,  there- 
fore, control. 

The  special  findings  numbered  1,  2,  3  and  4  were  in  the 
negative  on  questions  as  to  whether  the  board  of  directors 
of  the  Dryer  company  authorized  the  purchase  of  the  goods; 
whether  the  Dryer  company  approved  of  the  purchase; 
whether  the  said  company  received  the  goods;  and  whether 
it  authorized  the  purchase  of  the  goods  by  Tanner;  and  the 
finding  numbered  5  was  in  the  affirmative,  on  the  question  of 
whether  the  Dryer  company  agreed  to  pay  for  the  goods. 

The  rule  stated  in  C.  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129 
111.  132  (page  148)  is  that  in  determining  whether  the  special 
findings  are  inconsistent  with  the  general  verdict,  so  that 
the  latter  must  be  held  to  be  controlled  by  the  former,  this 
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court  can  not  look  at  the  evidence.  All  reasonable  pre- 
sumptions will  be  entertained  in  favor  of  the  verdict,  while 
nothing  will  be  presumed  in  aid  of  the  special  findings  of 
fact.  The  inconsistency  must  be  irreconcilable,  so  as  to  be 
incapable  of  being  removed  by  any  evidence  admissible 
under  the  issues. 

Whether  the  board  of  directors  authorized  the  purchase 
of  the  goods  is  not  material  if  the  company  agreed  to  pay 
for  them,  and  same  is  true  of  the  approval  of  the  purchase 
by  the  company,  and  of  whether  it  ever  received  the  goods, 
or  gave  authority  to  Tanner  to  purchase  them. 

Batification  by  a  principal  of  contracts  made  by  an  agent 
without  authority,  is  as  firmly  established  as  any  other  doc- 
trine of  law.  The  only  limit  to  the  doctrine  is  where  the 
principal  itself  is  without  power  to  do  the  act  done  by  its 
agent,  and  even  then  there  must,  under  many  circumstances, 
exist  notice  to  the  other  party  that  the  act  is  beyond  the 
power  of  the  principal. 

It  can  not  be  contended  under  the  evidence  concerning 
its  business,  that  the  Dryer  company  had  no  powder  to  have 
made  the  purchase  of  such  goods,  as  were  the  subject  of  this 
contract. 

Upon  the  whole  record,  we  are  not  warranted  in  reversing 
the  judgment  below,  and  therefore  affirm  it. 


The  People,  etc.,  ex  rel.  The  Ferris  Wheel  Company  v, 

George  B.  Swift,  Mayor  of  the  City  of  Chicago, 

J.  B.  B.  Tan  Cleave,  City  Clerk,  and 

Philip  Mass,  City  Collector. 


60    395 
162s  hM 


1.  Mandamus — WTien  it  Lies  to  Compel  the  Issue  of  DramsTiop  Li- 
cense,— A  writ  of  mandamus  will  lie  to  compel  the  issue  of  a  dramshop 
license*  wrongly  refused,  under  a  general  ordinance. 

2.  Ordinances— DraTiw/iop  License,  upon  Petition  of  the  Legal 
Voters. — An  ordinance  which  provides  that  in  a  certain  district  named, 
no  dramshop  license  shall  he  granted  unless  the  applicant  therefor  shall 
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present  with  his  application  a  petition  signed  by  a  majority  of  the  legal 
voters  of  the  district  in  question,  is  void  as  tending  to  make  discriminar 
tions  and  create  monopolies. 

Petition  for  Mandamus.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Francis  Adams,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1895.  Reveised  and  remanded.  Opinion 
filed  October  81, 1895. 

Copy  of  the  ordinance  in  question : 

Be  U  Ordained  by  the  City  Council  of  the  City  of  Chicago :  Section  1. 
That  the  mayor  of  the  city  of  Chicago  shall  not  grant  a  license  for  the 
keepmg  of  a  dramshop  within  that  portion  of  the  city  of  Chicago  which 
is  bounded  on  the  west  by  the  center  line  of  Clark  street,  on  the  east  by 
the  center  line  of  Lake  View  avenue,  on  the  north  by  the  center  line 
of  Diversey  avenue,  and  on  the  south  by  the  center  line  of  Fullerton 
avenue,  unless  the  person  applying  for  the  same  shall  apply  to  the  mayor 
in  writing,  furnish  suflScient  evidence  to  satisfy  the  mayor  that  he  or 
she  is  a  person  of  good  character,  and  execute  to  the  city  of  Chicago  a 
bond  with  at  least  two  sureties,  to  be  approved  by  the  mayor,  in  the  sum 
of  |500,  conditioned  that  the  licensed  party  shall  faithfully  observe  and 
keep  all  ordinances  now  in  force  or  hereafter  to  be  passed  during  the 
period  of  such  license,  and  that  he  will  keep  closed  on  Sunday  all  doors 
upon  any  street  from  the  bar  or  room  where  such  dramshop  is  kept; 
and  that  all  windows  opening  upon  any  street  from  such  bar  or  room  shall, 
Sundays,  be  provided  with  blinds,  shutters  or  curtains,  so  as  to  obstruct 
the  view  from  such  street  into  such  room;  and  unless  such  person  so  ap- 
plying shall  present  to  the  mayor,  with  his  application,  a  petition  signed 
by  a  majority  of  the  legal  voters  of  that  portion  of  the  city  of  Chicago 
hereinbefore  defined,  and  asking  for  the  granting  of  such  license. 

Green,  Bobbins  &  Honore,  attorneys  for  appellant; 
William  A.  Vincent,  of  counseL 

Wm.  G.  Beale,  corporation  counsel,  and  George  A.  Du- 
puY,  attorneys  for  appellees;  Rubens  &  Mott  and  Wilson, 
Moose  &  McIlyaine,  of  counseL 

Mb.  Peesidino  Justice  Gary  delivered  the  opinion  of 
THE  Court. 

A  general  ordinance  of  the  city  of  Chicago — of  which  the 
appellee  Swift  is  mayor,  and  the  other  appellees  city  clerk 
and  city  collector — provides  for  the  issuing  of  dramshop 
licenses  upon  certain  terms. 


■ 
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The  relator,  complying  with  those  terms,  applied  for  a 
license.  It  was  refused,  and  the  relator  sued  out  this  man- 
damus to  compel  the  issuing  of  such  license,  and  being 
denied  that  relief  in  the  Circuit  Court,  has  appealed  to 
this. 

The  question  for  us  is  the  validity  of  another  ordinance 
which  the  appellant  attacks  upon  two  grounds :  First,  that 
the  text  of  the  ordinance  makes  it  void.  Second,  that  it 
was  not  properly  passed  by  th6  common  council.  We  shall 
only  need  to  consider  the  first  ground.  That  ordinance  pro- 
vides that  in  a  certain  limited  district  embracing  the  prem- 
ises of  the  relator,  no  dramshop  license  shall  be  granted 
unless  the  applicant  shall  present  to  the  mayor,  with  the 
application,  "a  petition  signed  by  a  majority  of  the  legal 
voters  of  that  portion  of  the  city "  embraced  within  that 
district. 

It  is  conceded  by  the  appellant  that  the  city  may  prohibit 
the  sale  of  liquor  within  defined  districts  of  the  city — create 
prohibition  districts.  It  is  not  denied  by  the  appellees  that 
a  mandamus  may  issue  to  compel  the  issue  of  a  license 
wrongly  refused. 

Under  the  general  ordinance  any  applicant — complying 
with  the  terms — is  entitled  to  a  license.  Under  the  ordi- 
nance  attacked,  the  success  of  his  application  depends  upon 
the  favor  or  good  vrill  of  his  neighboffe. 

In  a  cosmopolitan  city,  in  which  the  voting  population  of 
considerable  districts  are  of  like  blood,  descent,  race,  religion, 
politics,  or  any  other  distinguishing  trait,  they  might — if 
such  districts  were  separated  from  the  city  at  large  by  ordi- 
nances like  the  one  in  question — prevent  all  competition 
with  those  like  themselves  by  signing  petitions  for  those 
only  who  were  so  like. 

Clans  could  monopolize  the  traffic. 

While  happily  in  modern,  times  prejudices  and  antipathies 
growing  out  of  religious,  political,  or  other  differences,  are 
much  mollified,  they  are  not  eradicated,  and  no  encourage- 
ment by  law  should  create  a  field  for  their  exercise.  Why, 
*if  the  option  of  license  or  no  license  is  made  dependent  upon 
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the  favor  of  a  majority  of  the  legal  voters,  may  it  not  be 
made  dependent  upon  the  favor  of  a  majority  of  the  married 
women — which  probably,  in  the  abstract,  has  much  more  to 
commend  it  ?  The  good  will  of  the  women  might  be,  in  a 
measure,  dependent  upon  the  degree  of  personal  pulchritude 
of  the  applicant;  of  the  voters,  by  their  expectation  of  the 
liberality  with  which  he  would  "  chalk  it  up."  Voters,  as 
such  only,  have  no  interest  in  property  within  the  defined 
district.  Then  why  should  they,  more  than  others,  be  con- 
sulted? The  operation  of  such  ordinances  is  to  make  dis- 
criminations, and  create  monopolies;  and  ordinances  of  that 
character  are  invalid.  City  of  Lake  View  v.  Tate,  33  111. 
App.  78;  130  III  217;  City  of  Chicago  v.  Stratton,  58  111. 
App.  539. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded,  with  directions  to  the  Circuit  Court  to 
award  a  mandamus,  as  in  the  petition  therefor  is  prayed. 

Mr.  Justicb  Shepard. 

I  should  dissent  from  the  above  decision  if  it  were  not 
that  the  case  of  City  v.  Stratton,  supra,  wherein  I  dissented, 
binds  the  court,  and  it  is  therefore  becoming  in  me  to  remain 
silent  in  subsequent  cases  where  the  same  doctrine  is  in- 
volved. 


Alfred  Ennis  v.  Pallman's  Palace  Car  Company. 

1.  PRACfTiCE— ^rror  Without  Injury, — Error  without  injury  is  no 
cause  for  reversing  a  judgment. 

Assninpsit,  for  legal  services.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  ELBRmoB  Hanecy,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1895.    Opinion  filed  October  81,  1895. 

S.  S.  Gregory,  attorney  for  appellant. 

F.  B.  Daniels,  attorney  for  appellee;  Williams,  Holt,  & 
Wheeler,  of  counsel. 
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Mr.  Presiding  Justiob  Gaby  delivered  the  opinion  of 
THE  Court. 

The  appellant  sued  for  services  as  general  counsel  of  the 
appellee. 

His  services  began  in  ^une,  1884,  and  ended  with  October, 
1888.  This  suit  was  commenced  September  30,  1893.  The 
appellee  pleaded  the  limitation  of  five  years. 

About  the  time  of  the  trial  the  appellee  paid  into  court 
$1,000  for  the  two  months — September  and  October,  1888 
— which  money  the  appellant  withdrew;  but  that  is  of  no 
significance  now,  except  that  perhaps  it  explains  the  verdict 
for  the  appellant  for  $180  as  being  interest  (as  the  jury  cal- 
culated) on  the  $1,000.  The  court  instructed  the  jury  that 
the  appellant  could  not  recover  for  any  services  rendered 
prior  to  the  month  of  September,  1888.  That  instruction 
may  be  conceded  to  be  wrong  without  affecting  the  result 
we  must  reach. 

The  appellant  testified  that  often,  during  his  service  and 
after  it  had  ended,  he  had  conversations  with  the  president 
of  the  company,  who  alone  had  authority  to  fix  the  salary 
of  the  appellant,  as  to  what  his  salary  should  be,  and  that 
the  president  never  did  fix  it,  but  always  said  that  it  should 
be  fixed  satisfactorily  and  dated  back.  Now  if  that  position 
were  established,  the  statute  would  not  probably  begin  to 
run  until  the  salary  was  fixed,  or  fixing  it,  refused.  And  so, 
theoretically,  the  jury  should  not  'have  been  instructed  in 
such  a  way  as  to  take  that  question  from  them. 

But  it  is  familiar  law  that  error  without  injury  is  no 
cause  for  reversing  a  judgment.  If  a  verdict  for  the  ap- 
pellant, upon  thd  theory  that  his  salary  was  never  fixed, 
could  not  have  stood,  no  harm  was  done  by  the  instruction. 

The  testimony  of  the  president  of  the  company  was  that 
early  in  July,  1885,  the  salary  was  fixed  between  himself 
and  the  appellant,  giving  the  appellant  $300  for  June,  1884, 
and  $500  per  month  thereafter,  and  that  nothing  more  was 
ever  said  about  it.  Now  if  neither  witness  had  been  corrob- 
orated, decisions  can  be  found  both  ways,  that  the  appel- 
lant, having  the  affirmative,  might  succeed  or  must  fail.  i 
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But  the  fact,  undisputed,  is  that  of  the  date  of  July  1,  18S5, 
the  appellant  gave  to  the  appellee,  a  receipt  in  full  to  that 
date,  expressing  that  it  was  for  services  as  general  counsel 
for  June,  1884,  at  $300,  and  for  the  next  twelve  months 
at  $500  per  month.  And  the  evidence  is  conclusive  that 
thereafter,  to  and  including  August,  1888,  the  appellant 
received  $500  for  each  month,  and  signed  receipts  as  being 
in  full  for  his  services  for  the  month. 

With  the  neffative  thus  corroborated  bv  the  conduct  of 
the  appellant  for  more  than  two  years,  no  substantial  ver- 
dict in  his  favor  could  have  been  permitted  to  stand;  and 
no  explanation  by  his  own  testimony  of  circumstances 
under  which  such  receipts  were  given,  contradicted  by  all 
living  persons  cognizant  of  the  circumstances,  would  aid 
him. 

The  value  of  his  services — ^whether  more  or  less  than 
$500  per  month — cuts  no  figure  on  the  question  whether 
the  salary  was  agreed  upon.  Upon  the  single  ground  that 
a  substantial  verdict  for  the  appellant  could  not  have  stood, 
and  therefore  any  error  against  him  is  merely  theoretical 
and  not  practical,  the  judgment  is  affirmed. 


60    400 
63    257 
63.  277' 
60    Ado 

!63s  2o-  Simon  Minchrod  et  al.  y.  Joseph  Ullman  et  al. 

1.  Equity  Practice— .EJax»pfian«  ton  Master's  Beport, — Exceptions 
to  a  master's  report  should  point  out  by  reference  to  the  proofs  the  evi- 
dence relied  upon  to  sustain  the  exceptions.  The  court  is  under  no  obli- 
gation to  search  through  the  evidence  to  see  if  something  can  not  be 
found  which  will  sustain  the  exceptions. 

2.  SiiMS,^ Assigning  Numerous  Exceptions, — The  practice  of  assign- 
ing a  great  number  of  objections  and  exceptions  to  a  master's  report  or 
to  a  decree  is  one  not  to  be  commended. 

In  Eqnity,  Foreclosure,  Accoanting,  etc^Error  to  the  Cirooit  Court 
of  Cook  County;  the  Hon.  Murray  F.  Tulby,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1805.  Affirmed  in  part  and  reversed 
ui  pait.    Opinion  filed  October  81, 1895. 

Moses,  Pam  &  Kennedy,  attorneys  for  plaintiffs  in  error. 
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E.  E.  Jewett,  attorney  for  defendants  in  error. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

On  the  17th  day  of  June,  1895,  at  the  June  term,  the 
Circuit  Court  of  Cook  County  entered  a  decree  of  fore 
closure  against  Simon  Mmohrod,  requiring  him  to  pay  to 
the  defendants  in  error,  upon  their  supplemental  cross-bill, 
the  sum  of  $25,556.62,  and  one-fifth  of  the  cost  of  the  pro- 
ceeding. Simon  Minchrod  and  Hattie  Minchrod  have  sued 
out  this  writ  of  error  for  the  purpose  of  procuring  a  reversal 
of  said  decree,  and  they  have  severally  and  jointly  assigned 
a  large  number  of  errors  on  the  record. 

The  litigation  commenced  on  the  23d  day  of  December, 
1887,  by  Simon  Minchrod  filing  a  bill  for  an  accounting 
against  the  firm  of  Joseph  Ullman,  of  which  he  had  been  a 
partner.  The  bill  also  attacked  the  real  estate  mortgage, 
which  is  by  the  decree  in  this  case  foreclosed.  The  princi- 
pal defendants  impleaded  by  Simon  Minchrod  were  tM^jeph 
Ullman,  Charles  Ullman,  Samuel  Ullman  and  Hattie  ^ach- 
rod,  the  wife  of  Simon  Minchrod.  Emanuel  S.  Ullthai#was 
not  impleaded.  The  then  holders  of  the  mortgage^g^urity, 
Messrs.  Ladenburg,  Thalmann  &  Co.,  were  also  impleaded, 
and  they  thereafter  filed  a  cross-bill  for  the  fopficldfeure  of 
the  mortgage,  but  upon  the  re-assignment.of  siud^ortgage 
to  the  firm  of  Joseph  Ullman,  said  firm  (includin^Emanuel 
S.  Ullman  as  a  partner)  filed  a  supplemental  ^ss-bill  for 
the  foreclosure  of  the  mortgage  in  question,  up«ft-which  the 
decree  at  bar  rests. 

The  original  defendants,  Joseph  Ullman,  Charles  Ullman 
and  Samuel  Ullman,  answered  the  bill  of  complaint  filed  by 
Simon  Minchrod,  substantially  denying  the  allegations  of 
wrongful  conduct  charged  in  Minchrod's  bill. 

On  the  9th  day  of  July,  1889,  by  consent,  the  bill  and 
'  cross-bill  were  referred  to  a  master  to  take  proofs  and  report 
the  same  with  his  conclusions  thereon. 

On  the  14th  of  June,  1895,  the  master  made  his  report, 
returning  therewith  a  large  amount  of  proofs  by  him  taken, 
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the  voluminous  evidence  filling  over  550  pages  of  the  record 
here  presented. 

To  the  draft  of  this  report,  plaintiff  in  error  filed  with 
the  master  seventy-four  objections,  which,  being  by  him 
overruled,  were  filed  in  court  as  exceptions.  The  defend- 
ants in  error  filed  no  exceptions.  The  plaintiffs  in  error 
have  assigned  in  this  court  forty-two  errors. 

Nearly  all  of  these  objections  and  exceptions  are  in 
effect  as  to  findings  upon  matters  of  fact,  yet  in  only  four 
instances  is  there  any  attempt  to  point  out  by  reference  to 
the  proofs  the  evidence  relied  upon  to  sustain  the  exception. 
Neither  of  these  four  references  is  a  compliance  with  the 
rule  in  this  regard.    One,  illustrative  of  all,  is  as  follows : 

"  43.  The  master  erred  in  not  finding  that  the  share  of 
the  profits  of  Minchrod  for  the  year  1885,  according  to 
Mr.  Ullman's  statement,  would  be  between  $15,000  and 
$16,000.     (Rec.  181-205.)" 

We  presume  that  "  Rec.  181-205  "  is  a  reference  to  pages 
of  testimony  taken  before  the  master.  Turning  to  this  we 
find  that  pages  201  to  205  are  occupied  with  the  testimony 
in  part  of  Simon  Minchrod.  Even  had  a  statement  by  Mr. 
Ullman  somewhere  therein  appeared,  the  reference  thereto 
would  be  entirely  insufficient,  because  too  indefinite,  requir- 
ing the  court  to  make  a  search  which  counsel  should  have 
saved  it  the  time  and  labor  of  making  by  specificaUy  point- 
ing out,  or  setting  forth,  the  evidence  relied  upon. 

Under  these  many  exceptions,  the  court  is  called  upon 
to  search  through  the  entire  mass  of  evidence  to  see  if  some- 
thing can  not  be  found  which  will  sustain  the  exception. 

The  court  is  under  no  obligation  to  do  this.  Such  a 
course  renders  the  report  of  the  master  of  no  assistance, 
and  is  one  which  it  is  under  no  obligation  to  tolerate. 
Huling  V.  Farwell,  33  111.  App.  236;  132  111.  112;  Heffron 
V.  Gore,  40  HI.  App.  257;  Moffett  v.  Hammer,  154  111.  649- 
655;  Brown  v.  McKay,  51  111.  295;  Hodson  v.  Eugene  Glass 
Co.,  54  111.  248;  Daniell's  Ch.  Pr.,  1300-1315-1317;  Springer 
V.  Kroeschell,  111.  App.,  March  term,  1895;  Mott  v.  Harring- 
ton, 15  Vt.  185-197;  Pierce  v.  Cutter,  69  111.  267;  Wolcott 


First  District — October  Term,  1895.      403 

Minchrod  y.  UUman. 

V.  Lake  View  Bldg.  &  Loan  Assn.,  1st  Dist.  111.  App.,  opin- 
ion filed  July  5, 1895;  Friedman  et  al.  v.  Schoengen  et  al., 
59  m.  App.  376. 

The  practice  of  assigning  a  great  number  of  objections 
and  exceptions  to  a  master's  report,  or  to  a  decree,  is  one 
not  to  be  commended.  "  Counsel  throw  out  a  drag  net  and 
ask  the  court  to  do  the  sorting."  The  C,  R.  I.  &  P.  K.  R.  Co. 
V.  Moffitt,  75  111.  524^529;  Dime  Savings  Institution  v.  Allen- 
town  Bank,  65  Penn.  St.  116-123;  The  Chicago  City  Ey. 
Co.  V.  Van  Vleck,  40  111.  App.  367;  Harding  v.  Sandy,  43  111. 
App.  442;  Phillips  &  Colby  Construction  Co.  v.  Seymour,  91 
U.S. 646;  Brewster  v.  Baxter,  2 Washington  Ter.  Rep.  135; 
Duncan  v.  Kohler,  87  Minn.  379;  Finch  v.  Karster,  97  Mich. 
20;  Encyclopaedia  of  Pldg.  &  Prac.,  Vol.  2,  960. 

For  these  reasons  the  court  might  well  have  affirmed 
the  report  of  the'  master  without  an  examination  thereof. 
The  court  did  enter  upon  an  examination  of  the  report,  and 
added  to  the  amount  of  $24,672.04,  therein  found  due  to 
the  supplemental  cross-complainants,  Joseph,  Charles,  Sam- 
uel and  Emanuel  Ullman,  the  sum  of  $834.58,  making  the 
amount  due  $25,556.62. 

As  no  exceptions  to  the  master's  report  were  presented 
by  the  cross-complainants,  we  do  not  think  that  the  court 
should  have,  under  exceptions  of  the  character  of  those  filed 
by  the  complainants  in  the  original  bill,  increased  as  against 
such  original  complainants  and  in  favor  of  such  cross-com- 
plainants, the  amount  found  due  by  the  master.  The  orig- 
inal bill  was  for  an  accounting,  and  the  master  had  stated 
an  account;  the  items  entering  into  this  are  very  numerous, 
and  the  testimony  concerning  the  same  of  great  length.  In 
such  a  case,  if  the  court  finds  upon  exceptions  taken  that 
the  account  is  not  correctly  stated,  it  should,  with  proper 
directions,  re-refer  the  matter  to  the  master  for  him,  in  ac- 
cordance with  its  order,  to  restate  the  account.  Beale  v. 
Beale,  116  111.  292. 

Under  the  decree  of  the  court  certain  property  was  sold, 
realizing  the  sum  of  $19,000,  and  thereafter  a  deficiency 
decree  for  the  sum  of  $6,207.13  was  entered.    We  do  not 
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regard  the  fact  that  in  the  answer  to  the  original  bill  it  was 
not  set  forth  that  Emanuel  Uliman  was  a  partner  or  inter- 
ested in  the  firm  of  Joseph  Uliman,  as  important. 

Inasmuch  as  the  property  sold  for  much  less  than  the  de- 
cree ought  to  have  been,  the  only  legitimate  complaint  of 
the  plaintiffs  in  error  is  that  the  deficiency  decree  is  too 
large. 

This  error  we  correct  by  affirming  that  decree  for 
$5,318.39,  and  reversing  it  as  to  the  residue,  leaving  the 
original  decree  unaffected. 

Neither  party  will  recover  costs  in  this  court. 


The  City  of  Chicago  and  the  Holly  Manufacturing  Co. 

y.  Fraser  &  Chalmers. 

1.  MuNicn»AL  Corporations— ^M^Tiorify  to  Make  Ccmtracts.—'^o 
power  exists  either  in  the  commifisioner  of  public  works  or  the  mayor  of 
the  city  of  Chicago,  or  in  both  of  said  officers  acting  together,  to  enter 
into  a  contract  for  the  erection  of  water  pumping  machinery  to  be  em- 
ployed in  connection  with  the  water  works  system  of  the  city  without 
previous  authority  of  the  city  council  and  an  appropriation  therefor. 

2.  Same — Passage  of  Ordinances — The  Yeas  and  Nays. — ^The  statute 
requiring  that  the  yeas  and  nays  shall  be  taken  upon  the  passage  of  or- 
dinances, and  on  propositions  to  create  liabilities  against  the  city,  or  for 
the  expenditure  or  appropriation  of  its  money,  is  not  compUed  with  by 
making  up  and  passing  what  is  called  an  **  omnibus;*'  i.  6.,  many  ordi- 
nances, from  various  departments  of  the  city  administration,  which  the 
law  requires  shall  be  adopted  upon  a  **  yea  and  nay  **  vote,  are  put 
together,  and  all  passed  by  one  roll  call. 

Bill  for  an  Injunction,  etc.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Oliver  H.  Horton,  Judge,  presiding.  Heard  intliis 
court  at  the  October  term,  1895.  Affirmed.  Opinion  filed  October  31, 
1895. 

Wm.  G.  Beale,  corporation  counsel,  for  the  city  of 
Chicago. 

William  J.  Bulger  and  John  Mayo  Palmer,  attorneys 
for  the  Holly  Manufacturing  Company,  appellant. 
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Tenney,  McConnell  &  Coffeen,  attorneys  for  appellee. 

Me.  Justice  Shepakd  delivered  the  opinion  of  the 
Court. 

This  was  a  bill  by  appellee  as  a  tax  payer,  in  its  own  be- 
half, and  of  all  .other  tax  payers  of  the  city  of  Chicago,  for 
an  injunction  against  the  city  from  paying,  out  of  any  of  the 
funds  of  the  city,  any  of  its  money  on  account  of  a  certain 
alleged  contract  between  the  city  and  the  Holly  Manufact- 
uring Company,  and  that  said  contract  be  set  aside  and 
canceled;  and  from  a  decree  as  prayed,  this  appeal  is  pros- 
ecuted. 

The  contract  in  question,  dated  March  15,  1896,  was  en- 
tered into  March  18,  1895,  by  the  commissioner  of  public 
works  of  the  city  of  Chicago,  with  the  approval  of  the 
mayor,  on  behalf  of  the  city,  with  the  Holly  Manufacturing 
Company,  by  which  the  company  agreed  to  erect  certain 
water  pumping  machinery  to  be  employed  in  connection 
with  the  water  works  system  of  the  city,  for  the  sum  of 
$275,668. 

It  appears  that  the  finance  committee  of  the  city  council 
of  the  said  city  had  in  contemplation  the  matter  of  ad- 
ditional pumping  machinery,  and  that  for  the  purpose  of 
informing  itself  of  the  cost  thereof,  the  said  committee 
directed  the  commissioner  of  public  works  to  advertise  for 
bids  therefor. 

Accordingly  bids  were  advertised  for  by  the  commissioner 
in  the  usual  form,  and  bids  were  returned  by  various  parties, 
including  the  Holly  Manufacturing  Company. 

The  letter  of  M.  B.  Madden,  as  chairman  of  the  finance 
committee,  to  the  commissioner,  instructed  him  to  advertise 
for  bids,  and  to  report  the  bids  that  might  be  received  to 
the  finance  committee,  and  concluded  with  the  statement 
that  "  it  is  understood,  and  I  presume  the  contractors  who 
are  asked  to  bid  should  be  so  notified,  that  the  bids  are 
simply  for  information  of  the  finance  committee,  which  com- 
mittee desires,  in  taking  up  this  question,  to  know  exactly 
what  the  necessary  improvements  will  cost,  after  which  it 


406  Appellate  Courts  of  Illinois. 

Vol.  60.]  City  of  Chicago  v.  Fraaer  &  Chalmers. 

will  be  decided  whether  or  not  it  is  desirable  or  feasible  to 
make  them." 

That  letter  was  dated  July  11, 1894.  Again  on  Septem- 
ber 27,  1894,  he  wrote  to  the  commissioner  in  relation  to  the 
same  matter,  and  concluded,  "  I  notice  you  have  advertised 
as  directed,  and  I  am  instructed  by  the  finance  committee, 
to  request  that  no  contract  be  let  until  the  report  (of  the 
bids)  be  made  as  originally  intended.'' 

The  bids  that  were  received  were  opened  by  the  commis- 
sioner on  November  12,  1894,  but  no  bid  was  accepted  by 
him,  and  he  was  afterward  directed  by  the  finance  commit- 
tee to  return  to  the  bidders  the  checks  which  accompanied 
their  bids,  which  was  done.  Up  to  that  time  the  city  coun- 
cil had  not  acted  in  the  matter,  and  had  made  no  appropria- 
tion of  funds,  in  whole  or  in  part,  for  the  proposed  machin- 
ery, and  except  that  the  finance  committee,  of  the  council 
continued  its  inquiries,  in  order  to  be  prepared  to  make 
S6ane  recommendation  to  the  council  in  the  future,  no  further 
action  was  taken  until  March  11,  1895. 

At  a  meeting  of  the  city  council  held  March  11,  1895,  cer- 
tain orders  or  ordinances  were  passed  in  what  is  known  as 
the  "  omnibus  " ;  that  is  to  say,  there  was  but  one  roll  call, 
and  but  one  casting  of  votes  upon  a  batch  of  several  ordi- 
nances included  in  the  "  omnibus." 

'  After  that  vote  had  been  cast  and  recorded,  and  later  in 
the  evening,  the  following  order  was  introduced  by  one  of 
the  aldermen  with  a  request  by  him  that  it  be  placed  in  the 
''  omnibus,"  and,  no  one  objecting,  the  clerk  of  the  council 
wrote  up  the  minutes  of  the  meeting  so  as  to  show  the 
order  in  question  to  have  been  included  in  the  "  omnibus," 
and  passed  by  the  same  yea  and  nay  vote,  when  in  fact  it 
was  not.    The  order  referred  to  was  as  follows : 

"  Ordered.  That  the  mayor  and  commissioner  of  public 
works  be,  and  they  are  hereby  directed  to  make  such  addi- 
tions to  the  pumping  capacity  of  the  several  pumping  en- 
gines and  boilers,  as  in.  their  judgment  may  be  necessary  to 
furnish  the  inhabitants  of  the  city  with  an  abundance  of 
water,  and  that  one  hundred  and  fifty  thousand  ($150,000) 
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dollars  be,  and  hereby  is,  appropriated  from  the  water  fund 
of  the  city  of  Chicago,  for  the  commencement  and  continu- 
ance of  this  work  during  the  year  1895." 

The  testimony  of  the  clerk  of  the  council  shows  the 
method  pursued  and  the  fact  that  there  was  no  yea  and  nay 
vote  taken.     It  was  as  follows : 

**  The  Court  :  How  did  it  happen  these  minutes  show  a 
yea  and  nay  vote  if  there  was  no  such  vote  taken? 

A.  When  the  order  was  introduced  in  the  council  Alder- 
man Eyan  asked  that  the  order  be  placed  in  the  omnibus 
vote,  and  previous  to  the  passage  of  this  order  a  number  of 
department  ordinances  for  street  improvements,  sidewalks, 
eta,  were  passed  by  a  yea  and  nay  vote,  and  that  is  called 
the  "  omnibus "  vote  of  the  council.  It  is  the  practice  of 
the  council  that  an  alderman  may  ask,  if  there  is  no  objec- 
tion, and  have,  the  order  included  in  the  roll  call,  which  he 
did.  Alderman  Ryan  moved  that  it  be  put  in  the  omnibus 
roll  call,  and  then  we  drew  up  our  minutes  showing  that 
the  order  was  passed  by  a  yea  and  nay  vote,  viz.,  by  the 
omnibus  vote;  but  the  council  does  not  take  any  yea  and  nay 
vote  in  fact.  The  omnibus  vote  had  been  taken  before 
Mr.  Ryan  introduced  his  order,  and  he  asked  it  to  be  put 
back  on  the  omnibus  vote — in  the  yea  and  nay  roll  call. 
There  was  no  yea  and  nay  vote  on  putting  it  in — the  coun- 
cil consented  that  it  be  put  in." 

By  agreement  of  counsel  it  was  admitted  that  the  order 
*'  referred  to  was  passed  in  the  manner  described  by  Alder- 
men Powers,  according  to  established  usage.  And  it  was 
further  agreed  that  when  it  was  introduced,  and  partially 
read,  it  was  read  a  second  time  by  request  of  some  alder- 
man." 

The  testimony  of  that  alderman  was  as  follows : 

"I  was  present  at  the  council  meeting  on  March  11, 1895, 
when  the  order  for  $150,000  appropriation  was  introduced. 
The  order  was  regularly  presented  during  the  call  of  wards. 
The  aldermen  from  the  fifteenth  ward  presented  the  order 
and  it  was  read,  and  Alderman  Ryan  asked  to  have  it  placed 
in  the  "  omnibus,"  which  is  a  lot  of  ordinances  sent  from 


408  Appellate  Courts  of  Illinois. 

Vol.  60.]  City  of  Chicago  v.  Fraser  &  Cb aimers. 

m 

the  various  departments.  They  are  all  read  at  one  time; 
the  caption  is  read  off  by  the  clerk,  and  the  vote  taken  at 
,the  same  time  on  all.  Of  course,  in  the  records,  each  ordi- 
nance appears  to  have  been  passed  by  a  yea  or  nay  separately, 
although  there  is  only  one  vote  taken.  So  when  it  came  to 
the  regular  call  of  wards.  Alderman  Eyan  asked  to  have  it 
placed  in  the  omnibus.  There  was  no  objection,  and  it  was 
done. 

The  omnibus  had  been  passed  previous  to  that.* 

There  was  no  objection  to  this  ordinance  being  put  in  the 
omnibus  bill.  The  yea  and  nay  vote  on  putting  this  in  the 
omnibus  bill  was  only  as  I  say.  There  was  no  roll  call  on 
that  specific  order  at  that  time,  nor  at  any  time,  as  I  re- 
member. It  is  a  usual  thing  in  the  council  if  there  is  no 
objection." 

Cross-examination :  "  The  first  order  in  meetings  of  the 
council  is  communication  from  the  mayor  and  heads  of  de- 
partments and  then  all  tke  dei>artment  ordinances  ar^  taken 
up.  The  caption  of  each  ordinance  is  read  by  the  clerk,  and 
then  a  vote  taken  on  the  whole,  one  roll  call  on  the  entire; 
that  is  what  we  call  the  omnibus. 

By  unanimous  consent  the  roll  is  called  once,  and  the 
record  shows  that  each  one  had  a  roll  call  separately.  The 
minutes,  as  printed  afterward,  show  that  each  ordinance  is 
reported  passed  separately.  On  this  night  when  Mr.  Ryan 
introduced  the  order  it  was  read  once  I  know,  and  consent 
asked  and  given  that  it  be  placed  in  the  omnibus  bill.  That 
was  on  the  11th.  I  was  present  on  the  18th  when  the  mat- 
ter came  up.  It  may  have  been  that  the  order,  when  intro- 
duced by  Alderman  Eyan,  was  read  a  second  time.'^ 

The  next  regular  meeting  of  the  common  council  was 
held  a  week  later,  on  March  18,  1895,  and  at  that  meeting 
the  approval  of  the  minutes  of  the  last  meeting,  on  March 
11th,  being  in  order,  it  was  moved  and  carried  that  the 
said  minutes  be  corrected  by  striking  out  the  yea  and  nay 
vote  on  the  order  in  question. 

In  the  interval  between  the  two  council  meetings  of  March 
llth  and  March  ISth,  the  contract  in  question  was  entered 
into. 
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We  will  not  extend  this  opinion  by  incorporating  into  it 
the  several  sections  of  the  act  relating  to  the  incorporation 
of  cities,  or  the  several  ordinances  of  the  dty  of  Chicago 
bearing  upon  the  question  of  the  validity  of  this  contract. 

It  is  enough  to  say,  considering  them  all,  that  no  power 
existed,  either  in  the  commissioner  of  public  works,  or  in 
the  mayor,  or  in  both  of  said  officers  acting  together,  to 
enter  into  a  contract  of  this  character,  without  previous  au- 
thority of  the  city  council,  and  an  appropriation  therefor. 

It  is  not  pretended  that  any  such  authority  was  given  or 
appropriation  made,  except  by  the  order  of  March  11, 1895, 
above  copied. 

The  evidence  that  was  heard  relating  to  the  passage  of 
that  order,  is  all  that  is  needed  to  condemn  it. 

There  was  never  a  yea  and  nay  vote  taken  upon  its  pas- 
sage as  is  required  by  the  statute,  and  even  the  form  of  hav- 
ing it  so  appear  upon  the  journal  of  the  council,  was  denied 
by  the  council  itself  at  its  next  meeting,  and  while  the  mat- 
ter was  within  the  control  of  that  body. 

If  either  is  the  contract  in  any  manner  aided  by  the  claimed 
reliance  by  the  Holly  Manufaoturiug  Company  upon  the 
record  of  the  council  proceedings  as  they  stood  within  the 
week  that  elapsed  between  the  purported  passage  of  the 
order  and  the  striking  from  the  minutes  of  the  council  of 
the  fictitious  record. 

That  company,  by  its  representatives,  was  a  bidder  for  the 
work  some  four  months  before,  and  received  back,  as  did  all 
other  bidders,  the  check  it  had  deposited  as  an  earnest  of  its 
willingness  to  contract  in  accordance  with  its  bid,  and  so 
participated  in  the  subsequent  inquiries  pursued  by  the 
finance  committee  as  to  be  charged  with  notice,  if  none  was 
expressly  given  when  its  check  was  returned,  about  which 
there  is  some  uncertainty,  that  no  contract  was  intended  to 
be  let  under  the  bids  that  were  advertised  for.  The  general 
agent  of  the  company  testified  that  the  contract  in  question, 
although  dated  March  15,  1895,  was  not  in  fact  signed  by 
him  until  the  following  Monday,  March  18, 1895,  which  was 
the  sam  3  day  on  which  the  council  struck  from  its  minutes 
the  record  of  the  passage  of  the  order. 
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It  also  appears  by  his  testimony  that  the  works  of  the  com- 
pany are  located  in  Lockport,  New  York,  and  it  does  not  re- 
quire argument  to  free  the  question  from  all  equitable 
consideration  on  the  ground  of  expense  incurred  upon  the 
faith  of  the  contract,  no  expense  being  proved. 

We  think  the  decree  of  the  Circuit  Court  was  right,  and  it 
is  affirmed. 


Edward  A.  Filkins  y.  John  Q,  Adams. 

1.  RsCEiyERS — F^ssession  of  Property. — ^A  receiver  may  apply  to  the 
court  to  aid  him  in  obtaining  possession  of  propertjy  which  should  be 
surrendered  to  him,  but  it  is  not  necessarily  a  part  of  his  duty  to  do  so. 

2.  Same — Rent  of  Premises — Expenses. — ^The  rent  of  premises  oc- 
cupied by  a  receiver  while  closing  up  the  business,  is  a  part  of  the 
expenses  of  administration. 

3.  Samb— 126«poiMiW/tYy  for  Losses, — Where  a  receiver  acts  with  due 
caution,  and  for  what,  in  his  judgment,  is  for  the  best  interest  of  the  es- 
tate, and  a  loss  occurs,  without  any  fault  on  his  part,  he  wiU  not  ordi- 
narily be  liable  for  the  loss. 

4.  Samb — Compensation  Where  Losses  Have  Occurred. — A  receiver  is 
entitled  to  compensation  out  of  the  funds  in  his  hands,  notwithstanding 
losses  may  have  occurred. 

Bill  to  Adjust  Go-partnership  Transaetlons.— Error  to  the  Circuit 
Ck>urt  of  Cook  County;  the  Hon.  John  Barton  Patne,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Affirmed  in  part  and  re- 
versed in  part    Opinion  filed  October  31,  1895. 

Martin  A.  Mayo,  attorney  for  plaintifif  in  error;  Hollett 
&  TiNSMAN,  of  counsel. 

Swift,  Campbell,  Jones  &  Martin,  attorneys  for  defend- 
ant in  error. 

Mr.  Presidino  Justice  Gary  delivered  the  opinion  of 
the  Court. 

Adams  was  owner  of  premises  demised  by  him  to  Phile- 
mon L.  Austin,  suited  for  a  hotel.   Austin  entered  into  a  co- 
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partnership  with  a  couple  of  women,  who,  on  the  29th  day  of 
April,  1893,  filed  a  bill  against  him  to  adjust  the  co-partner- 
ship transactions,  and  under  that  bill  Filkins  was  appointed 
receiver  and  carried  on  the  hotel  business  from  May  11, 1893, 
to  March  17,  1894.  The  hotel  was  in  fact  but  a  lodging 
house;  no  meals  were  furnished.  Austin  continued  in  pos- 
session of  two  rooms. 

On  a  reference  to  the  master,  of  the  accounts  of  Filkins  as 
receiver,  the  master  found  that  Filkins  should  be  charged 
the  rent  of  those  rooms,  amounting  to  $312.50,  and  that 
charge  raises  the  first  question, 

Filkins  demanded  rent  from  Austin  and  sent  him  bills 
every  week.  Three  times  in  June  and  July,  1893,  Filkins 
endeavored  to  get  leave  of  the  court  to  put  Austin  out,  but 
the  court  would  not  give  it.  Adams'  position  now  is  that 
Filkins  should  have  applied  to  the  court  again  when  it  began 
to  appear  that  the  business  would  not  be  as  profitable  as 
had  been  expected.  Adams  had,  by  leave  of  the  court,  inter- 
vened in  the  suit  as  landlord  of  the  premises  on  the  10th 
day  of  June,  1893.  He  was  entitled  to  apply  to  the  court 
for  any  proper  order.  ^Leopold  v.  People,  41  111.  App.  293; 
140  111.  552.  While  many  cases  hold  that  a  receiver  may 
apply  to  the  court  to  aid  him  in  obtaining  possession  of 
property  which  should  be  surrendered  to  him,  none  hold  that 
it  is  his  duty  so  to  apply,  and  many  hold  that  he  can  not 
apply,  but  such  applications  are  to  be  made  only  by  parties. 
Beach,  Rec,  Sec.  258;  High,  Rec,  Sec.  181.  He  was  not  bound 
to  imitate  the  widow  mentioned  in  St.  Luke's  Gospel,  Ch. 
18,  and  ought  not  to  be  charged  with  Austin's  rent. 

The  master  reported  that  Filkins  should  have  $600  as  his 
compensation  for  services  as  receiver.  Both  Adams  and 
Filkins  excepted  to  the  items.  The  court  overruled  both 
exceptions,  yet  by  the  decree  directed  that  Filkins  should 
pay  to  Adams  all  the  money  he  had  on  hand  as  well  as  the 
room  rent  of  Austin. 

Now  it  is  true,  as  we  have  held  in  several  cases,  that  the 
rent  of  premises  occupied  by  a  receiver,  or  assignee  of  an 
insolvent,  while  closing  up  the  business,  is  part  of  the  ex- 
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penses  of  administration.  White  v.  More,  54  HL  App.  606. 
But  the  difficulty  in  this  case  is  that  the  assets  are  all 
gone  and  that  there  is  not  enough  money  to  pay  Adams' 
rent  and  Filkins  for  his  services.  Adams  argues  that  Fil- 
kins should  not  be  paid,  because  he  conducted  the  business 
at  a  loss  after  he  knew  that  a  loss  would  accrue.  What  was 
Filkins  to  do  ?  If  any  party  interested  wished  him  to  disr 
pose  of  the  furniture  and  close  up,  why  did  not  such  party 
apply  to  the  court  for  an  order  to  that  eflfect  ?  It  is  in  the 
record  that  Adams,  through  his  attorney,  as  late  as  February 
27,  1893,  only  eighteen  days  before  the  close  of  the  business, 
was  asking  for  delay  by  Filkins  in  the  sale  of  the  furniture, 
hoping  for  a  settlement. 

What  kind  of  settlement,  and  with  whom  it  does  not  ap- 
pear, but  it  was  one  that  would  "  discharge  the  receiver  and 
close  the  matter  up."  There  is  no  evidence  tending  to  show 
any  neglect  or  breach  of  duty  by  the  receiver. 

Witnesses  say  his  services  should  be  valued  higher  than 
$600;  but  we  are  satisfied  with  the  conclusion  of  the  master 
upon  that  matter,  and  will  not  go  into  the  circumstances. 

Adams  assigns  as  a  cross-error  that  Filkins  should  have 
been  charged  with  the  expense  of  some  master's  reports. 
We  are  referred  to  no  place  in  the  record  showing  that  the 
Circuit  Court  was  ever  called  upon   to  act  on  such  an  item. 

The  rent  that  Adams  ought  to  have  is  more  than  $2,000. 
The  court  found  $1,675.20  in  the  hands  of  Filkins  by  deny- 
ing him  any  compensation  and  charging  him  $312.50  for 
Austin's  rent  and  directed  the  whole  to  be  paid  to  Adams. 

In  our  judgment  the  current  expenses  of  the  business,  ex- 
clusive of  the  rent,  must,  in  a  deficiency  of  assets,  be  paid 
first.  The  money  in  hand  is  not,  as  in  Hooven  v.  Burdette, 
153  111.  672,  the  proceeds  of  any  property  of  Adams  con- 
verted into  money;  though  it  may  not  be  easy  to  distin- 
guish between  proceeds  of  a  sale  and  the  value  of  the  use; 
nor  were  the  losses  incurred  by  engaging  in  new  enter- 
prises. If  it  be  true  that  early  in  the  case,  the  court  erred 
in  not  surrendering  the  premises  to  Adams,  op  permitting 
liim  to  recover  them  by  legal  proceedings,  the  receiver 
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ought  not  to  be  the  suflferer.    The  record  indicates,  however, 
that  Adams  did  not  press  his  claim  for  possession. 

On  the  whole,  we  find  that  Filkins  should  be  required  to 
l>ay  Adams  $762.70  and  no  more,  and  we  therefore  affirm 
the  decree  for  that  amount,  and  reverse  it  as  to  the  residue 
at  the  cost  of  the  appellee. 

Mb.  Justice  Waterman. 

I  am  of  the  opinion  that  a  receiver  can  not  either  with- 
hold from  the  owner  property  to  which  he  is  entitled,  or 
convert  the  same  to  the  use  of  the  estate  and  deprive  of 
compensation  him  whose  possessions,  not  a  part  of  the  estate 
have  thus  been  used.  By  using  the  funds  thus  obtained 
in  payment  of  the  expenses  of  administration,  the  receiver 
becomes  a  debtor  of  the  party  whose  property  he  has  made 
use  of,  and  can  not  set  up  his  own  claim  to  compensation 
for  services  against  the  right  of  the  person  to  whom  he  is 
thus  indebted. 


Lucie   Whitford,  Executrix  of  Lot   C.  Whitford,   v. 

Julia  U.  Herting,  Administratrix  of 

William  A.  Herting. 

1.  Promissory  Notes— Corwiderafion. — ^A  promissory  note  imports  a 
consideration. 

2.  Same — Indorsements  in  Blank. — ^Where  a  promissory  note  is  in- 
dorsed in  blank,  a  suit  upon  the  same  may  be  brought  in  the  name  of  any 
person  consenting. 

Claim  in  Probate  on  a  promissory  note.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Reversed  and  remanded. 
Opinion  filed  October  31,  1895. 

Arnd,  Evans  &  Arnd,  attorneys  for  appellant,  con- 
tended that  the  holder  of  a  note  who  takes  after  ma- 
turity, from  a  bona  fide  holder  who  took  before  maturity, 
is  entitled  to  the  rights  of  his  indorser,  and  no  defense  can 
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be  urged  against  him,  which  can  not  be  urged  against  such 
indorser.  2  Am.  and  Eng.  Enc,  390,  notes  6  and  7,  and  cases 
cited;  Kice  v.  Van  Ackere,  22  111.  App.  588;  Randolph  on 
Commercial  Paper,  Sec.  987,  and  cases  cited;  Edwards  on 
Commercial  Paper,  Sec.  517. 

When  a  note  has  been  assigned,  the  presumption  is  that 
it  was  for  value  and  bona  fide,  Clapp  et  al.  v.  Hart,  37  111. 
123;  Depuy  V.  Schuyler,  45  111.  306;  Richards  v.  Betzer,  53 
111.  466. 

The  possession  of  the  notes  by  the  deceased  is  evidence 
that  he  was  the  bona  fide  holder  thereof.  Brinkley  v.  Go- 
ing, Breese,  366;  Parks  v.  Brown,  16  111.  453;  Fawsett  v. 
National  Life  Ins.  Co.,  97  111.  11. 


William  J.  Bulger,  attorney  for  appellee. 

Reviewing  courts  will  not  reverse  the  decision  of  infe- 
rior courts  for  some  technical  error,  when  the  decision  of  the 
lower  court  metes  out  substantial  justice.  Grier  v.  Puter- 
baugh,  108  111.  602;  Howe  Machine  Co.  v.  Ballweg,  89  111. 
318;  Chicago  &  W.  I.  Ry.  Co.  v.  Dooling,  95  111.  202;  Tut- 
tle  V.  Robinson,  78  HI.  332;  Millikin  v.  Jones,  77  111.  372; 
Field  V.  Chicago,  D.  &  V.  R.  R.  Co.,  68  111.  367. 

A  promissory  note,  to  be  the  subject  of  sale,  must  be  an 
existing  valid  note  in  the  hands  of  the  payee,  and  given  for 
some  actual  consideration,  so  that  it  can  be  enforced 
between  the  parties.  Zabriskie  v.  Spielman,  46  N.  J.  36; 
Hall  V.  Earnest,  36  Barb.  585. 

As  between  the  original  parties  to  a  note,  a  consid- 
eration is  essential  to  its  validity.  Hill  v.  Buckmist^r,  5 
Pick.  391,  overruling  Bowers  v.  Hurd,  10  Mass.  426.  See 
also  Boutell  v.  Cowdin,  9  Mass.  254;  Slade  v.  Halsted,  7 
Cow.  (N.  M.)  322;  Dennistpn  v.  Bacon,  10  John.  (N.  M.)  198; 
Pearson  v.  Pearson,  7  John.  (K  M.)  26;  Fink  v.  Fink,  18 
John.  (N.  M.)  145;  Home  v.  Fuller,  6  K  H.  511. 

Mr.  Presiding  Justice  Gary  delivered  the  opdhon  of  the 
Court. 

This  is  an  appeal  from  the  judgment  of  the  Circuit  Court 
on  appeal  from  the  Probate  Court,  rejecting  a  claim  of  the 
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appellant  against  the  estate  of  William  A.  Herting,  upon 
two  promissory  notes,  each  for  the  sura  of  $500,  payable  to 
the  order  of  P.  W.  Quinlan,  and  by  him  indorsed  in  blank. 
It  may  be  admitted  that  the  appellee  succeeded  in  raising 
suspicions  as  to  the  consideration  of  the  notes;  that  the  tes- 
timony of  the  only  witness  who  spoke  to  the  origin  of  the 
notes  may  be  untrustworthy,  and  yet  the  appellant  should 
have  recovered. 

She  produced  the  notes,  signed  by  the  deceased,  William 
IL  Herting,  indorsed  in  blank  by  the  payee. 

The  notes  imported  a  consideration.  Stacker  v.  Hewitt, 
1  Scam.  207,  is  still  the  law. 

The  indorsement  being  in  blank,  the  claim  upon  them 
might  be  in  the  name  of  anybody  consenting.  Kuehne  v. 
Goit,  64  111.  App.  596. 

The  unsatisfactory  affirmative  testimony  of  a  considera- 
tion, does  not  fill  the  place  of  proof  of  no  consideration. 
Gage  V.  Parmalee,  87  111.  329. 

The  judgment  is  reversed  and  the  cause  remanded. 

Mb.  Justice  Watebmait. 

I  am  of  the  opinion  that  in  the  Probate  Court  claims 
should  be  presented  and  proven  in  the  name  of  the  real 
owner.  It  appearing  in  the  present  case  that  one  Brooks 
was,  when  the  claim  was  proven,  its  owner,  as  the  court  be- 
low must  be  presumed  to  have  found,  I  think  the  judgment 
should  be  affirmed. 


Dominic  Botto  v.  Raymond  Ringwald. 

1.  Mechanics'  iJESsSiatutorp  Notice  Bequisite.-^A.  peAon  con- 
tracted with  a  builder  to  furnish  miU  work  for  a  house  for  a  named  sum; 
becoming  dissatisfied  he  refused  to  go  on  with  the  contract,  but  agreed 
with  the  owner  to  furnish  the  materials  upon  his  promise  to  pay  for 
them.  As  the  contract  was  for  one  amount  for  many  articles  and  the 
owner's  promise  was  to  pay,  if  the  materials  were  delivered  according  to 
the  contract,  it  was  held  that  the  party  furnishing  the  material  could 
not,  in  the  statutory  notice  required  to  be  filed  with  the  clerk  of  the  Cir- 
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cuit  Court,  put  a  value  or  price  upon  the  several  items  furnished,  as,  imdcr 
the  contract,  one  price  was  agreed  upon  for  all. 

2.  Same — Requisites  of  the  Notice — Dollar  Mark. — A  notice  for  a 
mechanic's  lien  under  the  statute,  if  .otherwise  sufficient,  is  not  invalid  be- 
cause there  is  no  dollar  mark  opposite  the  figures  showing  the  value  or 
price  of  material  furnished,  where  the  figures  are  in  ruled  columns,  an:l 
it  clearly  appears  that  those  representing  cents  are  in  the  column  to  the 
right  of  those  representing  dollars. 

Petition  for  a  Mechanic's  Lien.— Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1895.  Affirmed  in  part  and  reversed  in 
part    Opinion  filed  October  31,  1895. 

"W.  T.  Burgess,  attorney  for  appellant. 

Coleman  Williams  &  Linden,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  a  petition  for  a  mechanic's  lien,  appellant  bav- 
ins: made  a  contract  with  one  Charles  Wulff  to  furnish  the 
materials  and  do  the  carj^enter  work  upon  a  house  about  to 
be  built  by  appellant.  WolflE  contracted  with  the  appellee 
to  furnish  the  mill  work,  including  stairs  for  said  building, 
for  the  sum  of  $1,450. 

The  master  has  found  that  appellee,  under  this  contract, 
furnished  materials  of  the  value  of  $63.08  which  were  not 
paid  for,  and  then,  being  fearful  that  he  would  not  get  his 
pay,  declined  to  go  on  with  his  contract;  that  thereupon  he 
saw  appellant  and  agreed  with  him  to  furnish  materials 
upon  the  promise  of  appellant  to  pay  for  the  same,  and  that 
deducting  from  the  value  of  the  total  material  not  paid  for, 
that  supplied  prior  to  the  arrangement  of  appellee  with 
appellant,  there  is  now  due  to  appellee  from  said  Botto  the 
sum  of  8665.52. 

According  to  the  testimony  of  appellee's  bookkeeper, 
which  as  to  amounts  seems  undisputed,  the  total  value  of 
the  materials  delivered  to  appellant  by  appellee  was 
$1,229.20,  upon  which  appellant  has  paid  $500,  leaving  a 
balance  of  $729,205  deducting  from  this  sum  $63.68,  the 
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value  of  material  which  the  master  finds  was  delivered  prior 
to  the  promise  of  appellant  to  appellee,  leaves  the  amount 
of  $665.52. 

We  do  not  find  in  the  record  of  this  cause  any  sufficient 
warrant  for  setting  aside  the  conclusion  of  the  master  and 
court  as  to  the  facts  of  this  case. 

The  clear  preponderance  of  the  evidence  sustains  the  mas- 
ter's finding.  There  were  reasons  why  appellant  should 
have  promised  to  pay  appellee,  as  well  as  those  set  forth 
by  counsel  to  show  why  appellant  would  not  have  made  such 
promise. 

As  the  contract  with  Wulflf  was  not  for  special  sums  for 
particular  items,  but  for  one  amount  for  many  articles,  and 
as  appellant's  promise  was  merely  to  pay  if  appellee  would 
deliver  according  to  such  contracts,  appellee  could  not,  in  the 
statutory  notice  by  him  filed  with  the  clerk  of  the  Circuit 
Court,  put  a  price  or  value  to  the  several  items  thereof;  under 
the  contract  the  several  items  had  not  a  separate  price  or 
value;  one  price  for  all  was  agreed  upon. 

In  the  notice  there  is  no  dollar  mark  opposite  the  figures 
showing  the  value  or  price;  but  the  figures  are  in  ruled 
columns,  and  it  clearly  appears  that  those  representing  cents 
are  in  the  column  to  the  right  of  those  representing  dollars. 
No  business  man,  indeed  no  person  of  fair  intelligence  and 
education,  looking  at  this  notice,  would  have  any  doubt  as  to 
what  the  figures  mean;  why,  then,  should  a  master  or  court 
affect  to  be  ignorant  of  what  is  clearly  communicated,  or 
declare  that  the  notice  does  not  give  information,  which  it 
plainly  does  ?  Kinsley  v.  International  Military  Encamp- 
ment Co.,  41  IlL  App.  259-267. 

We  regard  the  amendment  to  the  petition  as  material, 
but  see  no  reason  why  it  should  not  have  been  permitted. 
Culver  V.  Scroth,  155  III.  437. 

No  notice  to  begin  suit  was  given  by  appellant  to  appellee, 
and  therefore  the  provisions  of  section  32  of  the  mechanic's 
lien  statute  do  not  apply. 

According  to  the  record  here  filed  the  statement  in  the 
verification  of  the  notice  filed  with  the  clerk  of  the  Circuit 
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Court  is  that  the  sum  of  $723.20  is  due ;  deducting  from  this 
$63.68,  leaves  $659.52  as  the  amount  which  the  master  should 
have  found.  Add  interest  from  February  27th  to  June  26th, 
at  five  per  cent  per  annum,  $10.90,  and  the  total  makes  the 
sum  of  $670.40. 

The  decree  of  the  court  below  as  to  the  amount  for  which 
a  lien  was  awarded  is  set  aside  and  a  decree  here  entered  for 
the  sum  of  $670.40,  with  interest  at  five  per  cent  per  annum 
from  February  27,  1895;  in  all  other  respects  the  decree  of 
the  Circuit  Court  is  affirmed. 

Appellant  will  recover  his  costs  in  this  court.  Reversed 
in  part  and  affirmed  in  part 


Edward  A.  Price  et  al.  t.  German  Exchange  Bank. 

1.  Garnishment — Assignment  of  the  Debt. — ^A  gamishinent,  althoagh 
served  before  the  garnishee  has  notice  that  the  debt  has  been  assigned, 
does  not  take  precedence  of  the  assignmtfit. 

GarnlBhment. — ^Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Francis  Adams,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1895.    Affirmed.    Opinion  filed  October  31»  1895. 

L.  S.  Hodges,  attorney  for  appellants. 
Zaoh.  Hofhbimbr,  attorney  for  appellee. 

Mb.  Presiding  Justice  Gaby  delivered  the  opinion  of 
the  coubt. 

On  the  9th  day  of  November,  1893,  the  appellants,  resid- 
ing in  New  York,  commenced  in  the  Circuit  Court  an  ac- 
tion by  attachment,  against  Solomon  Simon  et  al.,  also  resid- 
ing in  New  York,  and  summoned  as  garnishees  the  firm  of 
Sweet,  Dempster  &  Co.,  of  Chicago,  who  answered  that  they 
were  indebted  to  Simon  et  al.  $858.36,  to  become  due  there- 
after. 

The  bank  interpleaded,  claiming  the  fund.    Simon  et  al. 
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assigned  the  indebtedness  of  the  garnishees  to  the  bank  in 
New  York,  with  other  indebtedness  of  other  parties,  No-  \ 

vember  6,  1893,  to  secure  $4,000,  which  Simon  et  al.  owed 
the  bank.  Of  this  assignment  the  garnishees  had  notice 
about  two  hours  after  they  were  served  with  the  garnish- 
ment summons. 

On  the  trial  it  appeared  that  all  of  the  indebtedness  of 
Simon  et  al.  to  the  bank,  except  $881.49,  had  been  paid,  and 
as  to  that  sum,  there  is  no  proof  whether  it  has  been  paid 
or  not.  But  payment  is  a  fact  to  be  proved  by  the  party 
claiming  the  benefit  of  it.  There  is  no  presumption  in  his 
favor. 

The  point  most  strongly  pressed  by  the  appellants  is  that 
a  garnishment  served  before  the  garnishee  has  notice  that 
the  debt — ^being  non-assignable  at  law — has  been  assigned, 
takes  precedence  of  the  assignment.  The  law  is  held  the 
other  way  in  this  court.    Gregg  v.  Savage,  51  111.  App.  281. 

The  judgment  discharging  the  garnishee,  and  for  costs  to 
the  bank,  is  the  proper  judgment.  Commercial  National 
Bank  v.  Payne,  No.  5792,  this  term;  Glover  v.  Wells,  40  111. 
App.  350 . 

It  is  affirmed. 


60      4191 
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Hugh  Hughes  t.  Willis  Melville  et  al. 

1.  Justices  of  the  VHiACEr— Holding  Court  Outside  of  His  District,— 
A  justice  of  the  peace  ought  not  to  hold  court  outside  of  the  district  for 
which  he  is  appointed. 

2.  Judgments— -4  NuUity  When  Void,— A  void  judgment  is  a  nuUily 
and  confers  neither  right  nor  authority  upon  any  one. 

3.  Same — Sales  Under — When  Void,— A  sale  under  a  void  judgment 
confers  no  title,  even  to  a  purchaser  without  notice. 

4.  Execution  &AJJS&—Eocempt  Property  Under  Void  Judgments- 
Remedy  at  Law, — Where  property  exempt  from  levy  and  sale  is  seized 
upon  execution,  or  when  one's  possessions  are  seized  under  process  issued 
upon  a  void  judgment,  a  court  of  law  affords  an  ample  remedy. 

I  5.    ExsMPTiOJH^— Judgments  for  Wages.— A  finding  in  a  judgment 
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that  the  debt  is  for  **  work  and  labor/*  is  not  a  compliance  with  the  statute 
providing  that  no  personal  property  shall  be  exempt  from  levy  of  attach- 
ment or  execution,  when  the  debt  or  judgment  is  for  the  wages  of  any 
laborer  or  servant,  and  requiring  the  court  rendering  the  judgment  to 
/  find  that  the  demand  is  for  wages  due  the  person  suing  as  a  laborer  or 

servant,  and  express  the  same  in  the  record  of  the  judgment. 

Bill  for  an  Injnnction.—Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Thomas  Wixdbs,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1895.  Affirmed.  Opinion  filed  Oclober  81, 
1895. 

Statement  of  the  Casb. 

This  is  an  appeal  by  the  complainant,  appellant,  from  the 
decree  of  the  Circuit  Court  dissolving  the  writ  of  injunction 
and  dismissing  the  bill  for  want  of  equity  on  the  face  of  the 
bill,  on  motion  of  the  defendants,  ap})ellees. 

The  bill  was  for  an  injunction  to  restrain  the  appellees 
from  levying  an  execution  issued  on  an  alleged  judgment  en- 
tered by  Willis  Melville,  a  justice  of  the  peace  of  the  town 
of  Proviso,  and  whose  office  as  such  justice  of  the  peace  was 
and  is  in  the  village  of  Grossdale  in  said  town  of  Proviso, 
against  the  the  appellant  and  in  favor  of  William  Hughes, 
one  of  the  appellees.  The  bill  alleges  that  Melville  is  also  a 
practicing  attorney,  with  his  office  in  the  Staats  Zeitung 
building,  in  the  South  Town  of  Chicago,  and  that  there  in 
his  law  office,  in  said  South  Town  of  Chicago,  he  heard  the 
evidence  and  tried  the  case. 

The  bill  also  alleges  that  the  appellant  was  present, 
not  for  the  purpose  of  trying  said  cause,  but  for  the  sole  and 
only  purpose  of  informing  the  justice  of  the  peace  that  ap- 
pellant's wife,  who  was  also  a  party  defendant  before  the 
justice  of  the  peace,  was  not  at  all  liable  or  in  any  way  in- 
terested in  the  case;  that  he,  appellant,  did  not  have  an 
attorney,  did  not  know  his  legal  rights,  was  not  sworn,  and 
was  present  for  the  sole  and  only  purpose  of  ieui vising  the 
justice  of  the  peace  that  appellant's  wife  was  not  liable. 
The  bill  sets  forth  that  appellant  has  no  property  save  such 
as  is  clearly  exempt  by  law,  and  that  the  justice  of  the 
peace,  in  violation  of  appellant's  rights  and  without  hearing 
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any  evidence  as  to  the  consideration  resulting  in  the  alleged 
juc'gment,  and  for  the  purpose  of  depriving  him  of  his  rights 
to  claim  his  exemptions,  willfully  entered  up  the  judgment 
as  for  work  and  labor,  and  that  the  constable,  McGinnis, 
the  plaintiff,  and  his  attorney,  David  K.  Tone,  claim  that 
in  consequence  of  the  form  of  the  judgment,  appellant  has 
no  exemptions;  that  execution  has  been  issued  and  that  he 
had  no  notice  thereof;  that  there  was  no  demand  on  him  to 
pay  until  he  learned  the  constable  had  a  custodian  in  his 
house  and  was  in  possession  of  his  furniture  and  effects. 

H.  0.  Bennett  and  W.  A.  Phelps,  attorneys  for  appel- 
lant. 

Ives  &  Tone,  attorneys  for  appellees,  contended  that 
where  a  court  has  jurisdiction  of  the  subject-matter  of  a 
cause  of  action,  jurisdiction  of  the  person  may  be  conferred 
by  consent,  and  errors  and  irregularities  in  the  mode  of  pro- 
cedure may  also  be  waived  by  consent  of  parties,  or  by  fail- 
ing to  object  at  the  proper  time.  Eobinson  v.  Moore,  25 
111.  118;  Price  v.  Peters,  15  Abb.  Pr.  197;  Rogers  v.  Loop, 
51  la.  41;  Allen  v.  Belcher,  3  Gil.  594;  Birks  v.  Houston, 
63  111.77;  Randolph  County  v.  Ealls,  18111.  29. 

Where  a  party  seeks  relief  in  a  court  of  equity  against  a 
judgment  at  law,  it  is  not  enough  to  show  merely  that  the 
court  of  law  was  without  jurisdiction,  but  it  must  further 
appear  that  the  judgment  is  inequitable  and  unjust.  Oolson 
V.  Leitch,  110  111.  504;  Peoria  D.  &  E.  Ey.  Co.  v.  Dugan,  32  111. 
App.  351;  Blackburn  v.  Bell,  91  111.  434;  Lemon  v.  Sweeney, 
6  111.  App.  507;  Burch  v.  West,  134  111.  258;  Hier  v.  Kauf- 
man,  134  111.  215;  Henkleman  v.  Peterson,  40  111.  App.  540; 
Combs  V.  Hamlin  Wizard  Oil  Co.,  58  111.  App.  123;  City  of 
Virginia  v.  Dunaway,  17  111.  App.  68;  Stokes  v.  Knarr,  1 1 
Wis.  389. 

Mb.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

A  justice  of  the  peace  ought  not  to  hold  court  outside 
the  district  for  which  he  is  appointed.    The  intent  of  the 
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statute  is  to  provide  numerous  minor  jsourts,  sitting  each 
within  the  precinct  for  which  it  exists,  that  the  people  may 
not  have  far  to  go  to  find  such  tribunal. 

If  the  action  of  the  justice  of  the  peace  set  forth  in  this 
record  was  such  that  the  judgment  by  him  attempted  to  be 
entered  is  void,  then  appellant  need  pay  no  attention  thereto. 
A  void  judgment  is  a  nullity;  confers  neither  right  nor  au- 
thority upon  any  one.  No  oflScer  having  knowledge  that  a 
judgment  is  void  ought  to  make  a  levy  thereunder,  and  if 
under  such  circumstances  he  does,  he  will  be  liable.  Mur- 
free  on  Sheriflfs,  Sees.  104  and  105. 

Upon  principle  it  would  seem  that  a  sale  under  a  void 
judgment  would  confer  no  title,  even  to  a  purchaser  with- 
out notice;  one  having  notice  can  not  acquire  title  under  a 
void  judgment.  Goudy  v.  Hall,  30  111.  109;  Herman  on 
Executions,  Sec.  255. 

Where  property  exempt  from  levy  is  seized  upon  execu- 
tion, or  when  one's  possessions  are  seized  under  process  issued 
upon  a  void  judgment,  a  court  of  law  aflFords  ample  remedy. 

It  is  not  alleged  that  appellant  does  not  owe  the  debt  for 
which  this  "judgment "  was  entered,  but  it  is  asserted  that 
appellant  has  met  with  reverses  and  that  the  only  property 
he  owns  is  the  household  furniture  and  effects  located  in 
the  flat  which  he  occupies  as  a  residence,  and  known  as  the 
first  flat  of  125  South  California  avenue,  in  the  city  of  Chi- 
cago; and  that  to  permit  said  execution  to  be  levied  and  his 
goods  carried  away  will  not  only  tuin  him,  but  will  turn  his 
wife  and  two  minor  children  into  the  street;  that  the  plaint- 
iff who  has  the  judgment,  his  attorney,  and  the  constable 
who  has  the  execution,  claim  that  the  judgment  being  for 
labor,  he,  appellant,  is  entitled  under  the  statute  to  no  ex- 
emptions therefrom. 

Section  four  of  the  statute,  an  act  concerning  exemptions, 
in  force  July  1, 1877,  is  as  follows : 

"  No  personal  property  shall  be  exempted  from  levy  of 
attachment  or  execution  when  the  debt  or  judgment  is  for 
the  wages  of  any  laborer  or  servant;  provided,  the  court 
rendering  judgment  shall  find  that  the  demand  so  sued  for 
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is  for  wages  due  such  person  as  laborer  or  servant;  which 
finding  shall  be  expressed  in  the  record  of  said  judgment 
and  indorsed  upon  the  execution  when  issued." 

Under  thi^  enactment,  from  a  judgment  for  the  wages 
of  any  servant  or  laborer,  when  the  finding  that  the  demand 
sued  for  is  for  wages  due  the  person  suing  is  expressed  in 
the  record  of  such  judgment  and  indorsed  upon  the  execu- 
tion issued  thereon,  all  of  the  house  goods  and  stores  of  a 
debtor  may  be  seized  and  carried  away  for  an  obligation 
which  he  who  owes  it  may  not  only  be  unable  to  pay,  but 
his  inability  may  have  been  caused  by  sickness  or  other  cir- 
cumstances over  which  he  had  no  coi^trol. 

It  is  perhaps  fortunate  for  complainant  that  the  judgment 
in  this  case  did  not  contain  the  recital  provided  for  in  the  stat- 
ute; to  enter  up  that  a  judgment  is  for  "  work  and  labor" 
is  not,  as  provided  in  the  statute,  to  express  in  the  record 
that  the  demand  "  sued  for  is  for  wages  due  such  person  as 
laborer  or  servant." 

From  the  operation  of  a  judgment  not  strictly  following 
the  provisions  of  section  16,  the  property  described  in  appel- 
lant's bill  may  be  claimed  as  exempt  to  the  extent  of  four 
hundred  dollars  in  value. 

Appellant  appearing  to  have  an  adequate  remedy  at  law, 
the  decree'  of  the  Circuit  Court  is  aflBirmed.  ^ 


Beck  Brothers  v.  Independent    Brewing    Association 

et  al. 

1,  Waiver— DccZarafion  Not  Filed  in  Time.— The  right  to  object  that 
the  declaration  is  not  filed  in  time  is  waived  by  asking  for  and  obtaining 
an  extension  of  time  in  which  to  plead. 

3.  Declaration— iVo<  Filed  in  Time^  When  to  Object —The  objection 
that  the  declaration  is  not  filed  in  time,  if  well  taken,  is  in  abatement 
only,  and  not  in  bar  of  the  suit,  and  must  be  made  before  any  steps  are 
taken  to  defend  the  suit  upon  its  merits. 

Beplevin. — Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1895.    Reversed  with  directions.    Opinion  filed  October  81,  1895. 
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Morris  Frisch,  attorney  for  appellants. 

ScHiNTz  &  Ives,  attorneys  for  appellees. 

Mr.  Presidino  Justice  Gary  delivered  the  opinion  of 
THE  Court. 

The  parties  have  here  argued  the  question  which  we  have 
decided  in  favor  of  the  appellants  in  Wilkins  v.  English,  60 
111.  App.  344,  but  that  question  is  not  in  this  case. 

January  22, 1895,  the  appellees,  defendants  below,  filed  a 
"  special  appearance  for  the  sole  purpose  of  moving  the 
court  to  dismiss  the  plaintiffs'  suit  for  the  failure  to  file  the 
declaration  within  the  time  required  by  the  statute,"  and 
on  the  same  day  obtained  an  order  of  the  court  "  that  the 
time  to  plead  herein  be  and  the  same  is  extended  ten  days." 

This  waived  the  right  of  the  appellees  to  object  to  the 
time  at  which  the  declaration  had  been  filed.  Such  objec- 
tion, if  valid,  would  be  only  in  abatement  of  this  suit — not 
in  bar  of  any — and  should  therefore  be  made  without  tak- 
ing any  step  to  defend  upon  the  merits.  It  makes  no  differ- 
ence which  was  first — the  appearance  or  the  order— the 
effect  is  the  same. 

The  judgment  is  reversed  with  directions  to  the  Circuit 
Court  to  set  aside  the  order  dismissing  the  suit  and  award- 
ing  a  retomo  hahendoy  and  to  reinstate  the  cause  for  further 
proceedings. 


Richard  P.  Ward  v.  Charles  T.  Segar  and  Ida  M.  Segar. 

« 

1 .  Debtors—  When  Not  Entitled  to  Protection  of  a  Court  ofEqyxH''^ 
A  corporation  or  an  individual  is  not  entitled  to  the  protection  of  a  court 
of  equity  against  the  process  of  the  law  to  coUect  debts,  because  of  tlie 
effect  on  the  prosperity  of  the  debtor. 

2.  Corporations  —  Dissolution  by  Courts  of  Chancery. — Cot^rte  of 
chancery  are  without  jurisdiction  to  decree  the  dissolution  of  cc^rpora* 
tions,  except  in  so  far  as  that  jurisdiction  is  conferred  by  statute. 

Bill  to  Dissolye  a  Corporation,  etc.— Appeal  from  an  order  apP^i^*' 
ing  a  receiver  entered  in  the  Sui)erior  Court  of  Cook  County;  the-    S^"' 
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Theodore  Brentano,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1895.  Reversed  and  remanded  with  directions.  Opinion 
filed  October  31, 1895. 

Louis  Spahn,  attorney  for  appellant;  Defbees,  Brace  & 
RiTTEB,  of  counsel. 

G.  Frank  White,  attorney  for  appellees. 

Mr.  PBEsronra  Justice  Gaby  delivered  the  opinion  of 
THE  Court. 

This  is  another  attempt  to  shield  an  embarrassed  corpora- 
tion from  molestation  by  its  creditors. 

October  9,  1895,  the  appellees  filed  the  bill  stating  the 
organization  and  business  of  the  Charles  T.  Segar  Manufact- 
uring Company,  and  how  its  stock  is  distributed;  that  Ida 
is  a  creditor  for  $203.65;  that  the  corporation  is  largely 
indebted  on  judgment  notes,  of  which  $10,000  belongs  to 
the  appellant,  who  holds  one  share  of  stock,  and  is  secretary 
and  treasurer  of  the  corporation,  and  that  he  intends  to 
enter  judgment,  secure  a  lien  upon  the  assets  to  the  prejudice 
and  against  the  rights  and  interests  of  all  other  creditors, 
and  destroy  the  corporation,  and  appropriate  its  assets  in 
his  own  interest  to  the  prejudice  of  all  other  creditors.  The 
bill  also  goes  into  detail  about  the  bad  condition  of  the  cor- 
poration, and  states  that  the  appellees  are  stockholders  (he 
having  one  share  of  the  total  hundred  and  she  ninety-eight), 
and  want  a  receiver  to  take  the  assets  and  wind  up  the 
corporation. 

Such  is  the  substance  of  this  bill.  An  undisguised  appeal 
to  a  court  of  chancery  to  throw  around  an  insolvent  corpo- 
ration a  protection  against  the  legal  process  to  which  cred- 
itors may  resort.  On  this  bill,  the  same  day  that  it  was 
filed,  the  court  made  an  order  for  the  appointment  of  a 
receiver,  an  order  which  is  not  only  erroneous,  but  void  for 
want  of  jurisdiction  in  the  court.  People  v.  Weigley,  51  111. 
App.  51;  155  111.  491. 

The  appellant  is  made  defendant  to  the  bill.  The  object 
of  it  is  to  prevent  him  from  proceeding  against  the  assets  of 
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the  corporation.  If  the  receiver  retains  the  assets,  that 
object  will  be  attained.  He  had  therefore  the  right  to 
appeal,  which  he  has  done  regularly. 

The  order  appointing  a  receiver  is  reversed  and  the  cause 
remanded  with  directions  to  discharge  the  receiver  and 
return  all  assets  to  the  corporation. 

The  appellant  will  recover  his  costs  in  this  court. 


Corning  Steel  Go.  v.  Western  Union  Telegraph  Co. 

1.  Yariauce— Pleadings  and  Proof. — Under  a  declaration  by  the 
Western  Union  Telegraph  Company,  assignee  of  the  reversion,  alleging 
that  the  Phenix  Insurance  Company,  by  a  certain  indenture  made  be- 
tween it  and  the  Coming  Steel  Company,  did  demise,  etc.,  and  the  said 
Steel  Company  did  thereby  for  itself  covenant,  etc.,  a  certificate  of  the 
insurance  company  purporting  to  contain  the  terms  of  the  demise,  but 
executed  only  by  the  steel  company  as  lessee,  is  not  admissible  in  evi- 
dence if  objected  to  on  the  ground  of  variance. 

2.  "P ABTJsa— Assignee  of  the  Reversion—Suits  upon  Covenants, — To 
enable  an  assignee  of  the  reversion  to  sue  upon  a  covenant,  it  must  be 
one  that  runs  with  the  land,  which  can  not  be  unless  there  is  a  privity 
of  estate  between  the  covenanting  parties. 

3.  Pleadings— iVon  JK«f  Facf  Mm. — Variance  under  a  plea  of  nonest 
factum,  a  variance  between  the  declaration  and  the  instrument  sued  on, 
is  fatal. 

Covenant  upon  a  lease  for  rent  Error  to  the  Superior  Court  of  Cook 
County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1895.  Reversed  and  remanded.  Opinion 
filed  October  31,  1895. 

W.  O.  Johnson  and  Stirlen  &  Kino,  attorneys  for  plaint- 
iff in  error,  contended  that  the  declaration  failed  to  show  an 

m 

attornment. 

The  action  being  in  covenant  upon  an  agreement  contained 
in  an  indenture,  by  a  stranger  thereto,  it  could  not,  at  com- 
mon law,  be  sustained.  Citing  Fisher  v.  Deering,  60  111. 
114;  Schiedt  v.  Beltz,  4  Brad.  431;  Harms  v.  McCormick, 
132  111.  104. 
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The  document  offered  in  evidence  as  a  lease  consisted  of 
two  parts,  the  first  of  which  was  intended  to  be  a  demise  by 
the  Phenix  Insurance  Company  of  certain  premises,  but  not 
executed;  and  the  second  part,  which  purports  to  be  exe- 
cuted by  plaintiff  in  error,  contains  stipulations  to  pay  rent, 
among  other  things.  The  consideration  of  the  covenant  to 
pay  rent  is  the  covenant  by  the  lessor  for  quiet  enjoyment, 
and  where  that  covenant  is  lacking,  because  of  the  absence 
of  the  execution  by  the  lessor,  the  action  of  covenant  can 
not  be  sustained  upon  proof  of  the  execution  by  the  lessee 
alone. 

A  lessee  entering  and  holding  under  a  lease,  not  executed 
by  his  landlord,  is  not  estopped,  in  an  action  by  the  assignee 
of  the  lessor,  from  showing  such  non-execution;  and  under 
such  circumstances,  although  the  lease  is  executed  by  the 
lessee,  if  it  is  not  executed  by  the  lessor,  the  lessee  is  not 
liable  upon  the  covenants  therein,  for,  the  lease  being  void, 
there  is  no  consideration  for  his  covenants,  even  though  he 
occupies  during  the  entire  term.  1  Wood's  Landlord  &  Ten- 
ant (2d  Ed.),  441;  Woodf all's  Landlord  and  Tenant  (Am. 
Ed.),  189;  2  Taylor's  Landlord  and  Tenant  (8th  Ed.),  Sec. 
66G;  1  Id.  147;  Piatt  on  Leases,  9;  1  Chitty  on  Pleading,  105; 
Saprani  v.  Skurro,  Yelverton,  19;  Laughran  v.  Smith,  75  N. 
r.  205;  Marlow  v.  Wiggins,  4  A.  &  E.  365;  Cleves  v.  Wil- 
loughby,  7  Hill  83;  Swatman  v.  Ambler,  8  Exch.  72;  Eawle 
on  Covenants  (5th  Ed.),  Sec.  245,  247. 

Williams,  Holt  &  Wheeler,  attorneys  for  defendant  m 
error,  contended  that  the  action  of  covenant  may  be  sup- 
ported, although  the  covenantee  did  not  sign  the  indenture. 
The  right  of  suit  is  constituted  by  covenantor's  execution 
of  the  deed.  The  acceptance  of  the  deed  by  the  covenantee 
and  his  production  of  it  at  the  trial  sulficiently  testify  his 
assent  to  the  contract,  if  necessary  to  render  it  binding. 
Citing  1  Chitty  on  Pleadings,  119;  Cooker  v.  Child,  2  Lev. 
74;  Petrie  v.  Bury  et  al.,  3  Barn.  &  Crer.  353;  4  Am.  & 
Eng.  Ency.  of  Law,  470;  Lay^thoarp  v.  Bryant,  2  Bing.  N. 
C.  735;  Smith  v.  Ransom,  21  Wend.  202;  Pitman  v.  Wood- 
bury, 3  Exch.  8;  Cooch  v.  Goodman,  21  Q.  B.  680. 
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The  beginning  of  almost  every  warranty  deed  used  in  this 
country  is,  "  this  indenture.''  These  deeds  are  universally 
executed  only  by  the  grantor,  and  yet  it  would  hardly  be 
maintained  that  an  averment  of  indenture  would  not  be  sus- 
tained by  the  introduction  of  such  a  deed.  5  Am.  &  Eng. 
Ency.  of  Law,  453;  10  Id.  437;  Morgan  v.  Pike,  14  C.  B. 
473. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
THE  Court. 

,  The  Phenix  Insurance  Company  of  Brooklyn,  N.  Y.,  being 
probably  the  owner  of  the  Phenix  building,  in  Chicago,  in- 
tended to  demise  to  the  plaintiff  in  error,  three  rooms  therein, 
and  as  a  mode  of  so  doing  kept  in  its  own  possession  a 
document,  purporting  to  be  a  certificate  that  it  had  so  de- 
mised, which  certificate  contained  the  terms  of  such  supposed 
demise,  and  ended  (being  a  printed  blank)  with  a  statement 
that  the  insurance  company  had  "  aflSxed  its  corporate  seal 
and  caused  these  presents  to  be  signed  by  its  general  agent " 
on  a  date  therein  named. 

No  corporate  seal  or  signature  was  aflRxed,  so  that  in  fact 
there  was  no  such  demise  as  was  stated  in  the  certificate. 
On  the  other  side  of  the  same  sheet  was  a  certificate  by  the 
defendant  in  error  under  seal  containing  the  usual  covenants 
by  leases. 

Now  this  suit  is  by  the  assignee  of  the  reversion — ^the 
grantee  in  fee  of  the  insurance  company.  To  enable  an  as- 
signee to  sue  upon  a  covenant,  it  must  be  one  that  runs  with 
the  land,  which  can  not  be,  unless  there  "  be  a  privity  of  es- 
tate between  the  covenanting  parties."  Keegan  v.  O'Cal- 
laghan,  35  111.  App.  142. 

When  the  certificate  of  the  plaintiff  in  error  was  executed 
it  had  no  estate  in  the  intended-to-be  demised  premises.  If 
it  ever  obtained  any  estate,  it  was  such  as  was  implied  by 
law  from  subsequent  occupation  and  payment  of  rent.  It 
would  seem  to  be  clear  that  the  defendant  in  error  can  not 
maintain  an  action  of  covenant.  It  is,  however,  not  neces- 
sary to  decide  that  question. 
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The  declaration  alleges  that  the  Phenix  Insurance  Com- 
pany, "  by  a  certain  indenture  then  and  there  made  between 
the  said  Phenix  Insurance  Company  of  the  one  part"  *  * 
*  "  did  demise "  *  *  *  "  and  the  said  Corning  Steel 
Company  di(i  thereby  for  itself  covenant,"  etc. 

The  plaintiff  in  error  pleaded — inter  alia — non  estfacturn.. 
Under  that  plea  a  variance  between  the  declaration  and  the 
instruments  produced  was  fatal.     1  Ch.  PL  (Ed.  1844),  483. 

When  the  certificates  were  offered  in  evidence,  the  defend- 
ant in  error  objected  on  the  ground  of  variance,  but  the  ob- 
jection was  overruled  and  the  defendant  in  error  excepted. 

There  was  a  variance.  No  indenture,  in  either  accep- 
tation of  the  word — ^as  an  instrument  between  two  or  more, 
or  as  an  instrument  under  seal,  whereby  the  insurance 
company  demised,  and  the  "  steel  company  did  thereby  for 
itself  covenant " — was  produced. 

The  certificate  should  have  been  rejected.  We  need  not 
consider  other  questions. 

The  judgment  is  reversed  and  the  cause  remanded. 


Siegel^  Cooper  &  Co.  t.  Henry  Schueck  et  al. 

1.  Garnishment— JVece««tfy  of  a  Judgment-^ln  garnishment  pro- 
ceedings there  must  he  a  judgment  upon  which  an  execution  can  issue 
against  the  judgment  debtor. 

Oamishment.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Frank  Baker,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1895.  Reversed  and  remanded.  Opinion  filed  October  81, 
1895. 

A.  Binswakger  and  Elmer  E.  Jackson,  attorneys  for  ap- 
pellant. 

Cratty  Bros.,  MaoLaren,  Jarvis  &  Cleveland,  attorneys 
for  appellees. 


1 
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!Mb.   JusncB  Shkpard    delivericd   the  opinion  of  the 

COUBT. 

This  appeal  is  from  a  judgment  recovered  in  a  garnish- 
ment proceeding  against  the  appellant  upon  a  certain  alleged 
judgment  against  the  appellees  in  favor  of  Edward  A.  Prior 
&Co. 

However  gratifying  it  might  be  to  discuss  all  the  ques- 
tions urged  upon  us  there  is  one  vital  error  insisted  upon  by 
appellant  to  which  we  must,  in  the  press  of  a  large  docket, 
confine  ourselves. 

The  record  is  absolutely  bare  of  any  evidence  of  the  al- 
leged judgment  upon  which  the  garnishment  purports  to  be 
founded.  This  is  fatal.  There  must  be  a  judgment  upon 
which  execution  can  issue  against  the  'judgment  debtor. 
Grilcreest  v.  Savage,  for  use,  etc.,  44  UL  66;  Pierce  v.  Wade, 
19  III.  App.  185;  McNeill  v.  Donohue,  44  111.  App.  42.  The 
judgment  of  the  Circuit  Court  is  reversed  and  the  cause  re- 
mandedi 


Nicholas  Eransz  v.  Henry  Eagebeln. 

1.  Injunctions  —  Damages  on  Disaolution^What  the  Decree  Must 
Show,— To  sustain  a  judgment  or  decree  for  damages  on  the  dissolution 
of  an  injunction,  the  record  must  show  facts  justifying  it;  such  show- 
ing may  be  by  a  recital  of  the  facts  in  the  judgment  or  decree,  but  the 
recital  must  be  of  facts  and  not  mere  conclusions. 

Bill  for  an  Injanction.— Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Mukray  F.  I^jlet,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1895.  Beversed  and  remanded.  Opinion  filed 
October  81,  1895. 

Coleman,  Williams  &  Linden,  attorneys  for  plaintiflf  in 
error. 

Story,  Westover  &  Story  and  W.  C.  Hoybr,  attorneys 
for  defendant  in  error. 


First  District — October  Term,  1895.     431 


KranBz  v.  Kagebein. 


Mr.  Presidino  Justiob  Gary  delivered  the  opinion  of 
THE  Court. 

Kransz  filed  his  bill  for  an  injunction  and  receiver,  with 
power  to  prepare  crops  for  market  and  sell  them,  against 
Kagebein,  w^ho  was  tenant  of  Kransz — the  premises  being  a 
market  garden. 

Upon  the  bill  an  interlocutory  injunction  was  granted  and 
afterward  dissolved,  but  the  bill  is  still  pending  below  on 
demurrer.  All  the  argument  here  on  behalf  of  Kransz,  upon 
the  merits  of  the  whole  case,  is  therefore  premature,  as  the 
case  is  not  here. 

Upon  suggestion  of  damages  sustained  by  Kagebein  by 
the  injunction,  the  court  found  "  that  defendant  (Kagebein) 
has  sustained  damages  by  reason  of  the  issuance  and  service 
of  said  injunction,  which  the  court  here  assesses  at  $116," 
and  entered  judgment  thereon.  That  judgment  only  is 
brought  before  us  by  this  writ  of  error. 

It  is  conceded  that  to  sustain  a  judgment  or  decree  for 
damages  sustained  for  an  injunction  the  record  must  show 
facts  justifying  it.  Such  showing  may  be  by  a  recital  of  the 
facts  in  the  judgment  or  decree. 

The  recital  must  be  of  facts,  not  mere  conclusions.  Adair 
V.  Adair,  54  111.  App.  502. 

It  is  contended  that  the  above  quotation  is  a  sufficient 
recital  of  facts.  We  regard  it  as  a  recital  of  a  conclusion. 
McGeoch  v.  Hooker,  11  111.  App.  649. 

Even  that  conclusion  is  simply  "  that  the  defendant  has 
sustained  damages,"  the  amount  of  which  is  not  recited  as 
having  been  sustained,  but  only  as  being  assessed.  The  re- 
cital is  no  better  than  the  finding  of  "  equitable  and  just " 
in  the  case  cited,  or  the  "  entitled  to  relief  "  in  Baird  v. 
Powers,  131  III.  66. 

The  judgment  is  reversed  and  the  cause  remanded. 
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The  Henry  Dibblee  Company  t.  Thomas  H.  Watson  and 

Charles  H.  Matthews^  Copartners  as 

Watson^  Little  &  Co. 

1.  Corporations— iZig^i  to  Prtfer  One  Creditor  Over  Anotlier.—A 
corporation  maj  prefer  one  creditor  over  another  in  the  payment  of  its 
honest  debts,  and  no  inference  of  fraud  can  be  drawn  from  the  mere 
fact  that  such  a  preference  has  been  given  by  the  execution  of  judgment 
notes. 

2.  Same— Gitnnflf  Judgment  Notes  to  Direetora— Constructive  Fraud, 
— ^The  act  of  an  insolvent  corporation  giving  a  preference  to  one  of  its 
directors,  by  the  execution  and  delivery  to  him  of  a  judgm^it  note  for 
a  debt  due  to  him,  is  not  an  actual  but  merely  a  constructive  fraud,  the 
remedy  against  which  exists  only  in  equity.  It  does  not  subject  the  cor- 
poration to  a  seizure  of  its  property  by  an  individual  creditor  under  an 
attachment  at  law. 

• 
Assumpsit,  for  goods  sold,  etc.    Attachment  in  aid.    Appeal  from 
the  Superior  Court  of  Cook  Coimty ;  the  Hon.  ELBEiDaE  Hanect,  Judge, 
presiding.    Heard  in  this  court  at  the  October  term,  1895.    Reversed 
and  remanded.    Opinion  filed  October  81, 1895. 

Plavntiff*s  seventh  instruction: 

The  jury  are  instructed  that  if  they  believe  from  the  evidence  that  on 
the  10th  day  of  October,  1893,  the  defendant  company  was  insolvent, 
and  that  the  defendant  on  or  about  that  day  executed  its  judgment  note 
or  notes  to  Silas  A.  Barton,  and  that  at  that  time  said  Silas  A.  Barton 
was  a  director  of  the  said  defendant  company,  and  that  thereafter  and 
on  or  about  the  18th  day  of  December,  1893,  judgment  was  confessed 
upon  said  judgment  note  in  favor  of  said  Silas  A.  Barton,  and  execution 
issued  thereon,  placed  in  the  hands  of  the  sheriff  and  by  said  sheriff  levied 
upon  the  property  of  the  defendant  company,  and  that  at  said  time  said 
defendant  company  was  insolvent,  then  the  jury  are  instructed  that 
they  shall  find  the  issues  upon  the  attachment  affidavit  for  plaintiffs. 

HoYNE,  FoLLANSBEE  &  O'CoNNOR,  attomeys  for  appel- 
lant, contended  that  an  attachment  will  not  lie,  under  the 
attachment,  for  a  constructive  fraud.  Weare  Commission 
Co.  V.  Druley,  166  111.  25;  Shove  v.  Farwell,  9  111.  A  pp.  256; 
First  Nat.  Bank  v.  Kurtz,  22  111.  App.  213;  Dempsey  v. 
Bowen,  25  111.  App.  192;  Rhode  v.  Matthai,  35  111.  App. 
147;  Spencer  v.  Deagle,  34  Mo.  455. 
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A  corporation,  while  insolvent,  may  convey  its  property 
to  a  creditor  in  payment  of  an  honest  debt,  in  the  same  man- 
ner as  an  individual.  Morawetz  on  Corporations,  Sec.  802; 
Reich wald  f.  Commercial  Hotel  Co.,  106  111.  451;  Covert  v. 
Richards,  38  Mich.  363;  Coats  v.  Downell,  94  K  Y.  168; 
Warner  v.  Mowe,  11  Vt.  390;  Whitewell  v.  Warner,  20  Vt. 
425;  Catlin  v.  Eagle  Bank,  6  Conn.  233. 

A  preference  given  to  one  of  its  directors  by  an  Insolvent 
corporation  is  only  constructively  fraudulent.  It  is  a  breach 
of  trust  for  which  the  remedy  lies  only  in  equity.  Mora- 
wetz on  Corporations,  Sec.  787;  Beach  v.  Miller,  130  111.  174; 
Richards  v.  Ins.  Co.,  43  N.  H.  263;  Bawley  v.  Farwell,  1 
Holmes  (TJ.  S.)  433;  Smith  v.  Lansing.  22  N.  Y.  521. 

Bangs,  Wood  &  Bangs,  attorneys  for  appellees,  contended 
that  insolvency,  as  applied  to  a  person,  firm  or  corporation 
engaged  in  trade,  is  inability  to  pay  debts  as  they  fall  due. 
Atwater  v.  Am..  Ex.  Bank,  152  111.  605. 

A  judgment  entered  by  confession  upon  a  judgment 
note  given  by  an  insolvent  corporation  to  one  or  more  of  its 
directors  is  fraudulent  and  void.  Roseboom  v.  Whittaker, 
132  111.  81.     • 

A  stockholder  contracting  with  the  corporation  is  held 
to  a  larger  measure  of  candor  and  good  faith  than  a  stranger, 
and  any  judgment  entered  against  the  corporation  upon  its 
judgment  note,  in  tavor  of  any  of  its  stockholders,  to  be 
valid  and  binding  as  against  other  corporation  creditors, 
must  be  entered,  free  from  sluv  well  grounded  suspicion  of 
any  complicity  with  the  directors  or  other  officers  of  the 
corporation  or  with  any  other  corporate  creditors,  thus  to 
gain  any  unlawful  advantage  over  other  creditors.  Atwater 
V.  American  Ex.  Bank,  152  111.  605, 

Corporate  creditors  may  sue  at  law  and  establish  liens 
by  execution  or  attachment  upon  corporate  property  at  any 
time  before  a  court  of  equity  has  acquired  jurisdiction,  not- 
withstanding the  corporation  is  insolvent.  Roseboom  v. 
Whittaker,  132  IlL  81;  Atwater  v.  American  Ex.  Bank, 
152  111.  605. 

Vol.  LX  0 
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The  entry  of  a  judgment  by  confession  upon  a  corporate 
judgment  note,  as  a  cover  to  protect  the  corporate  property 
from  other  corporate  creditors,  or  to  put  it  into  the  hands  of 
creditors  who  have  no  right  to  appropriate  it  to  their  own 
debts,  or  with  the  intent  to  hinder  and  delay  any  of  its  cred- 
itors, courts  will,  and  should,  deal  with  as  they  would  with 
any  other  fraudulent  contrivance.  Atwater  v.  American 
Ex.  Bank,  152  111.  605. 

Where  judgments  are  confessed  and  executions  levied  for 
such  an  amount  that  subsequent  judgment  creditors  find 
nothing  to  levy  on,  a  combination  between  the  parties  hav- 
ing been  proved,  fraud  will  be  established.  Such  judgments 
are  regarded  as  being  confessed  for  the  purpose  of  hindering, 
delaying  or  defrauding  other  creditors  and  are  void  under 
the  statute  of  frauds.  Atwater  v.  Am.  Ex.  Bank,  152  III. 
615. 

A  judgment  by  confession  may  be  founded  upon  an  honest 
debt,  and  yet  it  may  be  obtained  under  such  circumstances 
and  used  for  such  purposes  as  to  make  it  a  fraud.  Atwater 
V.  American  Ex.  Bank,  152  111.  616. 

Mr.  Justice  Shepabd  delivered  the  opimoK  of  the 
Court. 

This  was  an  action  of  assumpsit  with  attachment  in  aid 
brought  in  the  court  below  by  appellees  against  appellant 
to  recover  for  coal  delivered  by  appellees  to  appellant  from 
October  2d  to  December  12th,  in  the  year  1893. 

The  grounds  of  the  attachment,  as  set  forth  in  appellee's 
affidavit,  were  that  the  defendant  had,  within  two  years 
last  past,  conveyed  or  assigned  its  effects,  or  a  part  thereof, 
so  as  to  hinder  and  delay  its  creditors,  and  had,  within  two 
years  last  past,  fraudulently  concealed  or  disposed  of  its 
property  so  as  to  hinder  and  delay  its  creditors,  and  is  about, 
fraudulently,  to  conceal,  assign  or  otherwise  dispose  of  its 
property  so  as  to  hinder  or  delay  its  creditors. 

Issues  by  plea  traversing  the  allegations  of  the  affidavit, 
and  of  general  issue  in  assumpsit  were  made  and  tried 
by  a  jury,  and  found  for  appellees;  the  jury  returned  a 
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verdict  for  $320.94,  and  judgment  was  entered  in  appellees' 
favor  upon  the  finding.  This  appeal  is  from  that  judg- 
ment. 

The  appellant  especially  insists  that  there  was  no  proof 
whatever  of  any  actual  fraud.  That  the  utmost  that  was 
attempted  to  be  shown  was  constructive  fraud,  which  con- 
sisted in  preferring  a  director  of  the  appellant  corporation 
af t^r  it  had  become  insolvent  to  the  extent  of  an  already 
existing  debt,  and  that  such  preference  amounts  only  to  a 
breach  of  trust  for  which  a  remedy  does  not  exist  at  law, 
but  only  in  equity. 

It  appears  from  the  evidence  that  the  appellant  corpora- 
tion was  in  fact  insolvent  on  October  10, 1893,  and  had 
been  in  that  condition  for  a  considerable  time  prior  thereto. 

Its  board  of  directors  at  that  date  consisted  of  B.  F. 
Sunny,  George  Martin,  G.  H.  Atkins  and  S.  A.  Barton. 
It  had  no  president,  but  B.  F.  Sunny  was  its  vice-president. 
George  Martin,  one  of  the  directors,  was  its  bookkeeper. 

Of  the  payees  of  the  judgment  notes  on  that  day  exe- 
cuted, the  Messrs.  Sprague  and  Bartlett  were  among  appel- 
lant's stockholders,  S.  A.  Barton  was  one  of  its  directors, 
and  Mrs.  B.  McDowell,  a  sister  of  W.  K.  McClintock,  its 
secretary  and  treasurer,  and  the  Northwestern  National 
Bank  was  its  banker. 

On  said  October  10, 1893,  the  following  resolution  was 
adopted  at  a  meeting  of  appellant's  board  of  directors,  at 
which  meeting  directors  Sunny,  Martin  and  Atkins,  only, 
were  present : 

"  Whereas,  this  company  is  justly  indebted  to  Mrs.  B. 
McDowell  in  the  sum  of  $1,000,  and  A.  S.  Barton  in  the 
sum  of  $7,223.43,  and  has  also  long  been  indebted  to  Messrs. 
A.  O.  Bartlett,  O.  S.  A.  Sprague,  A.  A.  Sprague  and  0.  H. 
Morse,  jointly  in  the  sum  of  $10,778.95,  for  money  loaned 
and  long  overdue,  and  is  also  indebted  to  the  Northwestern 
National  Bank  of  Chicago  in  the  sum  of  $21,500,  a  portion 
of  which  is  secured  by  Congress  Hotel  bonds  and  Chicago 
Athletic  Club  notes;  and 

Whereas,  it  is  necessary  that  this  company  give  said  cred- 
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itors  further  assurance  and  security  for  said  amounts,  in 
order  to  procure  said  creditors  to  delay  the  enforcement  of 
their  claims  for  the  immediate  present,  thereby  preserving 
the  credit  of  the  company  and  giving  it  time  to  turn  its 
assets,  and  continue  in  business;  and 

Whereas,  judgment  notes  will  be  accepted  by  said  credit- 
ors as  such  further  assurance  and  security; 

Therefore,  be  it,  and  it  is  hereby  resolved,  that  the  oflBcers 
of  Bhis  company  be,  and  they  are  hereby  authorized  and 
directed  to  execute,  sign,  seal  and  deliver  in  the  name  of 
this  company,  and  on  its  behalf,  the  judgment  notes  of  this 
company  to  said  creditors,  payable  one  day  after  date  of 
said  notes.  The  said  notes  to  be  for  the  above  named 
respective  amounts,  except  in  the  case  of  said  bank,  the  note 
to  said  bank  to  be  for  the  difference  between  the  whole 
amount  owing  to  it,  and  the  reasonable  value  of  securities 
held  by  said  bank." 

In  pursuance  of  such  resolution  judgment  notes  payable 
one  day  after  date  to  the  parties  respectively  named,  and 
for  the  several  amounts  specified,  were,  on  the  same  day, 
executed  by  the  appellant,  and  were  delivered  to  the  attor- 
ney of  the  appellant,  who  appears  also  to  have  then  been, 
or  thereafter  to  have  become,  the  attorney  of  some,  if  not 
all,  of  the  payees. 

Afterward,  and  on  Decernber  18,  1893,  judgments  were 
confessed  on  said  judgment  notes,  and  on  the  same  day  exe- 
cutions were  issued  thereon  and  levied  upon  all  the  prop- 
erty of  the  appellant  in  the  forenoon  of  the  same  day.  The 
writ  of  attachment  in  this  case,  at  the  suit  of^ppellees,  was 
levied  upon  the  same  property  a  few  hours  later  and  in  the 
afternoon  of  the  same  day. 

On  the  day  thereafter,  December  14th,  a  special  meeting- 
of  the  board  of  directors  of  appellant  was  held.  Sunny  and 
Martin  being  the  only  directors  present,  at  which  a  resolu- 
tion was  adopted  as  follows  : 

"  Be  it,  and  it  is  hereby  resolved,  that  owing  to  levies  by 
the  sheriff  upon  the  property  of  this  company,  and  the  diffi- 
culties of  its  situation,  this  company  does  forthwith  cease 
doing  business." 
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All  of  the  acts  in  the  premises  done  by  the  appellant 
appear  to  hsfve  been  done  voluntarily,  and  the  appellee 
predicates  upon  that  fact  and  the  unanimity  and  harmoni- 
ousness  of  conduct  between  the  payees  of  the  several  notes 
after  their  execution,  that  there  was  a  secret  and  fraudu- 
lent purpose  to  benefit  those  particular  creditors  at  the 
expense  of  all  other  creditors. 

It  must  now  be  considered  as  settled  in  this  State  that  a 
corporation  may  prefer  one  creditor  over  another  in  the 
payment  of  its  honest  debts.  Reichwald  v.  Commercial 
Hotel  Co.,  106  111.  493.  Therefore,  from  the  mere  fact  of  a 
preference  having  been  made  by  the  appellant  by  the  giv- 
ing of  judgment  notes  in  favor  of  certain  of  its  good  faith 
creditors,  no  inference. of  fraud  can  be  drawn. 

It  is  only  upon  the  ground  that  one  of  the  judgment  notes 
was  given  to  Barton,  a  director  of  the  appellant,  at  a  time 
when  the  corporation  was  insolvent,  that  the  charge  of  fraud 
upon  other  creditors  can  be  predicated. 

But  it  seems  to  be  settled  that  in  such  a  case  the  fraud 
perpetrated  is  described,  not  as  actual  fraud,  but  only  such 
a  fraud  as  a  court  of  equity  will  impose  upon  the  transaction 
because  of  the  trust  relation  of  the  director  with  reference 
to  the  corporate  property,  as  to  creditors  of  the  corporation. 
Beach  v.  Miller,  130  IlL  162;  Roseboom  v.  Whittiker,  132 
111.  81;  Atwater  v.  Am.  Ex.  Bk.,  152  111.  513;  Illinois  Steel 
Co.  V.  O'Donnell,  156  111.  624.  See,  al^o,  Juillard  v.  Walker, 
54  lU.  App.  517. 

In  other  words,  whatever  fraud  upon  other  creditors  of  the 
appellant  was  committed  by  the  giving  of  the  preference  by 
judgment  note  to  Barton,  the  director,  was  not  actual,  but 
merely  constructive  fraud,  the  remedy  against  which  exists 
only  in  equity,  and  did  not  subject  the  corporation  to  a  seiz- 
ure of  all  its  property  by  an  individual  creditor  under  an 
attachment  at  law. 

The  giving,  therefore,  of  the  seventh  instruction  for  the 
plaintiff,  which  omitted  all  question  of  actual  fraud,  or  inten- 
tion on  the  part  of  the  company  to  hinder  or  delay  its  cred- 
itors, was  clearly  erroneous,  and  almost  necessarily  ex- 
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tremely  prejudicial  to  the  appellant,  and  we  do  not  find  that 
any  other  of  the  instructions  given  materially  aided  it. 

The  judgment  will  therefore  be  reversed  and  the  cause 
remanded. 


The  Sterling  Company  y.  C.  H.  Boys^  for  Use  of,  etc. 

1.  Ck)N8TRUC?ri0N  OF  CONTRACTS— Iw^enfion  of  the  Parties,— ^bi  con- 
struing a  contract,  the  tirst  point  is  to  ascertain  what  the  parties 
themselves  meant  and  understood. 

Assampslt. — Appeal  from  the  County  Ck>urt  of  Cook  Coimty;  the  Hon. 
Orbin  N.  Carter,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1895.    Affirmed.    Opinion  filed  October  81,  1895. 

Frank  P.  Blaib,  attorney  for  appellant. 
P.  H.  Bishop,  attorney  for  appellee. 

Mr.  Presidino  Justice  Gaby  delivered  the  opinion  of 
THE  Court. 

It  is  unnecessary  to  pass  upon  the  motion  to  strike  out 
the  bill  of  exceptions,  as  the  case  is  afSrmed  on  the  merits 
as  shown  by  the  bill. 

There  was  an  agreement  between  the  parties  as  follows : 

"  This  memorandum  of  agreement  made  between  the  Ster- 
liug  Company  and  C.  H.  Koys  &  Co.,  on  this  the  eighteenth 
day  of  November,  A.  D.  1893,  witnesseth: 

That  whereas,  the  Sterling  Company  has  two  batteries 
of  boilers  in  the  main  boiler  room  of  the  World's  Columbian 
Exposition,  all  fully  bricked  in; 

And  whereas,  the  said  Sterling  Company  is  desirous  of 
having  said  boilers  in  the  main  boiler  room  dismantled  and 
all  the  brick  work,  brick  and  rubbish  removed  from  the  ex- 
position grounds,  in  pursuance  with  the  agreements  and 
regulations  of  the  World's  Columbian  Exposition; 

And  whereas,  the  said  C.  H.  Eoys  &  Co.  is  anxious  *  to 
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undertake  the  removal  of  said  brick  and  rubbish,  therefore 
it  is  agreed  between  the  two  parties  above  mentioned  that 
the  Sterling  Company,  in  consideration  of  the  sum  of  one 
dollar,  to  it  in  hand  paid,  sells  and  assigns  to  the  said  0.  H. 
Roys  &  Co.  all  the  brick,  firebrick,  etc.,  used  in  the  two 
batteries  above  mentioned,  reserving,  however,  the  special 
title;  C.  H.  Eoys  &  Co.,  on  its  part,  agreeing  to  remove 
said  material  from  the  World's  Fair  grounds  in  conformity 
with  the  rules  of  the  Exposition  Company,  as  above  stated. 

The  Sterlino  Company, 

E.  R.  Stbttinius,  Treas. 
C.  H.  Roys." 

To  use  the  boilers,  an  iron  smokestack,  standing  upon  a 
brick  foundation,  the  nearest  part  of  which  was  about  five 
feet  from  the  boilers,  was  necessary.  This  suit  is  for  the 
value  of  the  brick  in  that  foundation,  such  brick  being 
claimed  by  the  appellee  under  the  contract,  and  having  been 
sold  by  the  appellant  to  another. 

Such  proof  as  there  was  of  the  value  went  in  without  ob- 
jection, and  there  were  no  instructions  asked.  That  proof 
showed  that  the  brick  of  the  foundation  proved  lo  be  worth, 
to  the  purchaser,  about  ninety  dollars;  which  under  such  cir- 
cumstances justified  the  verdict  for  eighty-one  dollars,  if  the 
appellee  was  entitled  to  recover  at  alL 

The  proper  construction  of  the  contract  is  that,  "  all  the 
brick,  fire-brick,  etc.,  used  in  the  two  batteries,"' mean  all  of 
that  kind  of  material  which  the  appellant  was  required  to 
remove  under  the  rules  of  the  exposition;  which  it  is  fair  to 
assume — in  the  absence  of  any  show  ing — required  exhibitors 
to  take  away  what  they  had  brought. 

The  appellant  proved  that  *'  a  battery  of  boilers  consists 
of  two  boilers,  side  by  side,  built  in  the  same  brick  wall,  as 
it  were,  as  distinguished  from  a  single  boiler  which  is  placed 
separate,  and  has  the  brick  work  by  itself."  And  that  defi- 
nition accords  with  the  contract,  which  assumes  that  the 
brick-work  is  no  part  of  the  battery;  and  so  when  the  con- 
tract speaks  of  the  "  brick,  fire-brick,  etc.,  used  in  the  bat- 
teries" it  means  used  with  the  batteries. 

The  judgment  is  affirmed. 
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Catharine  Kennedy  t.  Christian  Busse. 

1.  Personal  1sjxjrie&— Medical  Attendance— Not  a  Condition  to  Re- 
covery.—An  injured  person  who,  from  thecircumscanoee,  may  reasonably 
believe  that  his  injury  is  of  that  chai-acter  that  rest  alone  wtU  afford  a 
speedy  recovery,  should  not  be  required  to  incur  lieavy  expenses  of 
nursing  and  medical  attendance  as  a  condition  to  his  right  of  recovery 
of  adequate  damages  from  tlie  person  doing  the  wrongs 

Traspass  on  the  Case,  for  personal  injuries.  Elrror  to  the  Superior 
Court  of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding, 
lieard  in  this  court  at  the  October  term,  1895.  Reversed  and  remanded. 
Opmion  filed  October  81,  1805. 

James  C.  McShawe,  for  plaintiff  in  error,  contended  that 
it  is  within  the  province  of  an  appellate  court  to  revise  and 
set  aside  a  verdict  for  insufficiency,  as  well  as  for  excessive^ 
ness  of  damages.  Paul  v.  Leyenberger,  17  111.  App.  168; 
fS.  C,  12  App.  635,  and  25  App.  480),  citing  Eobbins  v. 
Hudson  R  R.  Co.,  7  Bosw.  (N.  Y.)  1;  McDonald  v.  Walter, 
41)  N.  Y.  551;  1  Sutherland  on  Damages,  810. 

It  is  now  settled  that  a  verdict  will  be  set  aside  as  inade- 
quate for  the  same  reasons  that  justify  setting  aside  if  ex- 
cessive. Sedgwick  on  Damages  (8th  ©i.,  par.  1326);  16  Am. 
&  Eng.  Ency.  591;  Platz  v.  Cohoes^  8  Abb.  (N.  C.)  392; 
Pollock  V.  Wanamaker,  65  IIow.  P*r.  510;  Whitney  v.  Mil- 
waukee, 65  Wis.  409;  Bennett  v.  Hobro,  72  Cal.  178;  Em- 
mons V.  Sheldon,  26  Wis,  648;  Clapp  v.  Hudson  R.  Ry.  Co., 
19  Barb.  461;  Phillips  v.  S.  W.  Ry.,  5  Q.  B.  Div.  78. 

SoHiNTZ  &  Ives,  attorneys  for  defendant  in  error. 

Mr.  Justice  Shepard  delivered  the  opinion  or  the  Coxtet. 

This  action  was  brought  by  the  plaintiff  in  error  to  recover 
damages  for  injuries  received  by  being  run  over  on  a  street 
in  Chicago,  by  a  horse  and  wagon  driven  by  the  defendant 
in  error. 

The  jury  awarded  her  a  verdict  for  twenty  dollars  danj- 
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ages,  and  judgment  thereon  was  entered.  She  now  prose- 
cutes this  writ  of  error  upon  the  two  principal  grounds  of 
insuflSciency  or  inadequacy  of  the  damages,  and  of  an  erro- 
neous instruction. 

Considering  it  to  be  our  duty  upon  the  whole  record  to 
reverse  and  remand  the  cause  because  of  the  faulty  in- 
struction complained  of,  we  omit  all  discussion  of  the 
facts. 

That  instruction  was  as  follows : 

"  The  court  further  instructs  the  jury  that  even  though 
they  may  believe  from  the  evidence  that  the  plaintiff  was 
free  from  carelessness  or  negligence,  and  that  the  defendant 
was  negligent,  and  that  his  negligence  caused  the  injury  in 
question,  still  it  became  the  duty  of  the  plaintiff  thereafter 
to  exercise  due  and  proper  care  of  herself,  to  procure  any 
medical  or  other  attention  which  she  needed,  and  which 
were  within  her  means  and  power,  and  if  the  jury  believe 
from  the  evidence  that  the  plaintiff  did  not  procure  for  her- 
self in  due  season  proper  medical  attention,  although  she 
had  the  means  of  so  doing,  and  that  as  a  result  thereof  she 
became  sick  and  disabled,  the  defendant  can  not  be  held 
liable  for  any  injury  which  the  jury  may  believe  from  the 
evidence  the  plaintiff  sustained  from  such  failure,  if  any  is 
shown  by  the  evidence,  to  procure  proper  and  reasonable 
medical  and  professional  attention." 

There  was  evidence  tending  to  show  that  the  plaintiff  at 
first  thought  herself  to  be  but  slightly  injured,  and  that  the 
physician  who  attended  her  at  her  home  on  the  same  even- 
ing that  she  was  hurt,  and  once  again  four  or  five  days 
afterward,  was  of  the  same  opinion,  and  she  offered  to  show 
that  for  a  considerable  period  after  the  occurrence  she  had 
no  medical  attention  with  the  exception  of  the  physician's 
two  visits  mentioned,  because  that  physician  told  her  that 
"  she  would  be  all  right  after  a  little."  But  the  court,  upon 
objection,  refused  to  receive  the  offered  proof. 

Under  the  tendency  of  the  evidence  that  was  in  the  case, 
an  instruction  like  the  one  quoted,  which  omits  all  reference 
to  her  having  knowledge  that  she  needed  more  care  or  med- 
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ical  attention  than  she  gave  herself,  or  had  reasonable  cause 
for  so  knowing,  was  erroneous  and  prejudicial. 

An  injured  person  who,  from  the  circumstances,  might 
reasonably  believe  that  her  injury  was  of  a  character  that 
rest  alone  would  aflford  a  speedy  recovery  from,  should  not 
be  required  to  incur  the  heavy  expenses  of  nursing  and  med- 
ical attention  as  a  condition  to  her  right  of  recovery  of 
adequate  damages,  if  any,  against  the  person  doing  the 
wrong. 

For  the  error  in  the  instruction  the  judgment  is  reversed 
and  the  cause  remanded. 


Thomas  B.  Smith  v.  Charles  H.  Tenney. 

1.  Appellate  Court  Practice— FaiZwrc  to  FUe  Abstracts  and 
Brief s^Excuse, — ^The  fact  that  an  attorney  had  **  so  much  to  do,"  is  not 
a  sufficient  excuse  for  his  failure  to  file  his  abstracts  and  briefs  as  re- 
quired by  the  rules  of  the  court 

Order  Appointing  ft  Receirer.— Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  S.  Tuthtt.l,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1805.  Dismissed  for  a  failure  to  com- 
ply with  the  rules,  etc. 

Moses,  Pam  &  Kennedy,  attorneys  for  appellant. 
Newman  &  Noethbup,  attorneys  for  appellee. 

Mb.  Pbesidino  Justice  Gaby  delivered  the  opinion  of 
the  Coubt. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  ap- 
pointing a  receiver.  The  record  was  filed  here  May  1, 1895. 
Such  appeal  must  be  taken  within  thirty,  and  perfected  here 
within  sixty  days  after  the  entry  of  the  order  appealed  from, 
and  when  the  record  is  filed  here  the  case  is  to  be  at  once 
docketed  and  "ready  for  hearing  under  the  rules"  of  this 
court.    Act  of  June  14,  1887. 
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Rule  25  requires  the  abstract  arfd  brief  of  an  appellant  in 
a  case  where  the  record  has  been  filed  not  less  than  twenty 
daj^s  before  the  first  day  of  the  term,  to  be  filed  at  least  five 
days  before  that  day,  and  a  failure  to  comply  with  the  rule 
is  cause  for  a  dismissal  of  the  appeal  unless  excused  upon 
circumstances. 

The  first  day  of  this  term  was  October  1,  1895.  No  ab- 
stract or  brief  was  filed.  The  only  excuse  offered  is  that 
appellant's  solicitor  had  so  much  to  do  during  the  last  half, 
of  September. 

On  the  appellee's  motion  the  appeal  is  dismissed,  with 
twenty-five  dollars  solicitor's  fee  allowed  to  the  appellee,  to 
be  taxed  as  part  of  the  costs. 


Angle  Traeger  y.  The  Mutual  Building  and  Loan  Asso< 

elation  and  Samuel  T.  White, .  Impleaded  with 

Darius  J.  Morey,  Ellen  A.  Martin  and 

George  Oliver^  Trustees. 
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1.  Bnxs  OP  Review — When  to  be  Brought.— A  biU  of  review  can  only 
be  brought  upon  error  in  law  appearinfi:  upon  the  face  of  the  decree 
without  further  examination  of  matters  of  fact,  or  upon  new  matter 
which  has  been  discovered  siiice  the  decree. 

2.  Appellate  Ck>URT  Practice— -4?)«^racf«. — Upon  an  abstract  con- 
taining no  copies  or  abridgments  of  any  part  of  the  record,  but  pointing 
only  to  places  in  the  record  where  the  same  may  be  found,  the  action  of 
the  coiurt  below  can  not  be  reviewed. 


Bill  of  Review. — Error  to  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1895.    Affirmed.    Opinion  filed  October  31,  1895. 

Matthews  &  Hughes,  attorneys  for  plaintiff  in  error. 

M.  L.  Raftree,  attorney  for  defendants  in  error. 

Mb.  Presiding  Justice  Gaby  delivebed  the  opinion  of 
the  coubt. 

The  abstract  of  the  plaintiff  in  error  entitled  the  bill  she 
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filed,  "  Bill  of  Keview  and  Supplement."  There  is  no  claim 
of  newly  discovered  evidence,  and  the  review,  if  any,  is  to  be 
— must  be,  for  error  apparent  on  the  record  of  the  former 
case.  Ebert  v.  Qerding,  116  111.  216;  and  therefore  that 
whole  record  must  be  inspected.    Griggs  v.  Gear,  3  Gilm.  2. 

The  abstract  filed  contains  no  copies  or  abridgments  of 
any  part  of  that  record,  but  only  points  us  to  places  in  the 
record  here  filed  where  such  copies  may  be  found.  Such 
places  constituting,  as  shown  by  side  paging  of  the  abstract, 
more  than  one  hundred  pages  of  the  record  here. 

Upon  such  an  abstract  we  can  not  review  the  action  of 
the  Superior  Court,  and  the  decree  dismissing  the  bill  must 
be  affirmed.  Wabash  R.  R.  v.  Smith,  58  111.  App.  419; 
Vocke  V.  Peters,  58  111.  App.  238;  Hepp  v.  Jaenemann,  23 
lU.  App.  453. 

From  the  abstract  we  can  learn  nothing  of  the  original 
case.    Affirmed. 

Shepard,  J.,  takes  no  part  in  this  decision. 


Atchison,  T.  &  S.  F.  B.  R.  Co.  t.  Arthur  S.  Bump. 

1.  Neolioencb — Burden  of  Proof. — In  an  action  to  recover  damages 
for  a  personal  injury  resulting  from  negligence,  the  burden  of  showing 
such  negligence  is  on  the  plaintiff. 

2.  CJoMMON  Cabriebs — No  Warranty  as  to  Condition  of  Goods  Trans- 
ported,— In  merely  delivering  goods  in  the  condition  in  which  they  are 
received  by  common  carriers,  there  is  no  warranty,  expressed  or  implied, 
that  it  will  be  safe  or  prudent  to  handle  or  use  such  goods. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  W.  Cufford,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1695.  Reversed  and  re- 
manded.   Opinion  filed  October  81, 1895. 

Statement  of   the  Case. 

On  January  12, 1892,  plaintiff  was  employed  as  a  switch^ 
man  in  the  yards  of  the  McCormick  Harvesting  Machine 
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Company,  in  Chicago.  The  yards  of  that  company  were 
inclosed  by  a  fence,  and  inside  the  inclosure  were  four  or 
five  miles  of  switch  track  belonging  to  the  McCormick 
company.  One  of  these,  known  as  the  Santa  Fe  switch 
track,  connected  with  the  track  of  the  defendant  outside 
the  inclosure,  there  being  a  gate  through  which  the  track 
ran.  The  McCormick  company  owned  a  locomotive  engine, 
used  in  switching  cars  which  were  delivered  to  them  to 
different  parts  of  the  yard  where  they  were  needed.  They 
employed  their  own  engineer,  who  ran  the  engine  and  had 
charge  of  the  work,  and  the  plaintiflF,  whose  duty  it  was,  as 
switchman,  to  set  switches,  couple  and  uncouple  cars,  etc. 
During  the  night  some  cars  had  been  brought  into  the  yards 
and  left  on  the  track  known  as  the  Santa  Fe  switch  track. 
This  was  the  manner  of  making  delivery  to  the  McCormick 
company.  The  McCormick  company  set  them  around  in 
their  yards  wherever  they  desired.  About  noon  of  the  day 
of  the  injury,  it  became  necessary  for  the  McCormick  com- 
pany to  take  a  car  loaded  with  sheet  steel  and  one  loaded 
with  coke  from  this  track  to  some  other  point  in  the  yard, 
and  plaintiff  coupled  the  engine  to  the  first  car  and  then 
walked  back  to  make  a  coupling  between  the  second  and 
third  car.  He  signaled  the  engineer  to  come  ahead,  which 
he  did  very  slowly.  As  the  two  cars  neared  one  another, 
plaintiff  went  in  between  them,  with  his  back  toward  the 
engine  to  make  the  coupling.  When  they  came  together, 
the  draw-bar  of  one  of  them  shoved  back  under  the  car,  and 
the  plaintiff  was  caught  and  squeezed  between  the  timbers 
running  across  the  ends  of  the  cars,  which  projected  about 
fifteen  inches.  When  the  engineer  saw  that  the  plaintiff 
did  not  come  out  from  between  the  cars,  he  backed  the 
engine  and  the  plaintiff  came  out  and  sat  on  the  rail  of  the 
next  track.  The  engineer  went  up  to  him  and  said,  '*  What 
did  you  go  in  there  for  ? "  to  which  the  plaintiff  replied,  "  I 
thought  I  could  make  it." 

Afterward,  the  engineer  examined  the  draw-bars  of  these 
cars  and  found  that,  on  one  of  them,  the  spiral  spring  which 
holds  the  draw-bar  in  place  was  missing,  and  he  could  pull 
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the  draw-bar  out  twelve  or  fifteen  inches  and  shove  it  back 
and  forth.  This  was  the  first  that  was  known  of  the  absence 
of  the  spring,  but  the  plaintiff,  when  the  cars  came  together, 
noticed  that  the  draw-bar  shoved  under  the  car.  One  of 
the  cars  by  which  plaintiff  was  injured  belonged  to  the 
Pittsburg,  Fort  Wayne  and  Chicago  Eailroad  Company, 
and  the  other  to  the  Baltimore  and  Ohio,  or  the  Chicago. 
Alton  &  St.  Louis;  neither  of  them  belonged  to  the  defend- 
ant, but  wats  received  from  another  company,  and  so  far  as 
appears,  were  simply  switched  over  to  the  McCormick  yards 
by  plaintiff  in  error,  and  had  been  delivered  to  the  McCor- 
mick company,  which  had  then  full  control  of  them. 

The  jury  returned  a  verdict  for  the  plaintiff  below  of  ' 
$6,000,  upon  which  there  was  judgment  for  $2,500, 

Robert  Dunlap  and  Eldon  J.  Cassoday,  attorneys  for 
plaintiff  in  error;  E.  D.  Kenna,  of  counseL 

BrRToN  &  Reichmann  and  D.  D.  O'Brien,  attorneys  for 
phiintiff  in  error. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  action  of  the  plaintiff  below  was  based  upon  the 
alleged  negligence  of  the  defendant  below  in  allowing  a  car 
it  had  dolivenxl  to  the  McCormick  Company,  for  which  the 
phiintiff  below  worked,  to  be  out  of  order,  by  reason  of 
which  condition  of  such  car,  he,  while  working  for  said 
McCormick  Comi>any,  was  injured. 

So  far  as  apj^ars,  the  only  relation  of  plaintiff  in  error  to 
this  car  was  that  it  had  switched  it  into  the  yards  of  the 
McCormick  Company,  and  delivered  it  to  said  company. 

Plaintiff  in  error  apjiears  to  have  merely  acted  as  a  car- 
rier or  transporter  of  said  car.  Under  these  circumstances, 
phiintiff  in  ern>r  oweil,  in  respect  to  a  condition  of  this  car, 
of  which  it  does  not  appear  it  had  any  notice,  no  duty  to 

anv  one, 

* 

Common  carriers  transport  equally  for  all,  new  and  olJ, 
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sound  and  broken  machinery,  carriages,  cars  and  utensils, 
not  necessarily  or  known  to  be  danoferous  to  handle  or  use. 
In  merely  delivering  goods  in  the  condition  in  which  they 
were  received  by  them,  they  make  no  warranty,  express  or 
implied,  that  it  will  be  safe  or  prudent  to  handle  or  use  such 
goods. 

The  plaintiff  below  was  not  an  employe  of  the  A.,  T.  & 
S.  F.  Ey.  Co.;  it  had  no  contractual  relations  with  him,  nor, 
so  far  as  is  shown,  with  the  McCormick  Company,  after  the 
delivery  of  these  cars  to  said  company.  Sawyer  v.  M.  & 
St.  L.  R.  Co.,  38  Minn.  103;  A.  T.  &  S.  F.  R.  R.  Co.  v. 
Meyers,  63  Fed.  Rep.  793. 

The  case  is  entirely  different  from  what  it  would  be  if  it 
appeared  that  plaintiff  in  error  had  been  employed  to  trans- 
port steel  or  iron  to  the  McCormick  Company,  and  in  such 
employment  had  selected  a  defective  car  and  delivered  such 
steel  or  iron  to  the  consignee  for  its  servants  to  unload  the 
goods  therefrom.  In  such  case  it  would  have  selected  the 
car  from  which,  to  its  knowledge,  the  goods  were  to  be 
taken  to  the  company  with  which  it  contracted;  in  the  pres- 
ent case  it  does  not  appear  that  it  had  any  power  of  selec- 
tion of  these  cars,  but  merely  transported  what  was  given 
to  it. 

Had  plaintiff  below  been  an  employe  of  the  defendant 
below,  and  been  injured  in  the  way  he  was  while  working 
for  it,  it  would  have  been  incumbent  on  him  in  an  action 
brought  to  recover  for  such  injury,  to  show  that  the  defend- 
ant below  had  notice  of  the  defective  condition  of  the  car. 
111.  Cent.  Ry.  Co.  v.  Barslow,  55  111.  App.  203. 

It  does  not  appear  when  the  defective  condition  of  the 
car  arose;  the  spring  may  have  been  broken  while  the  car 
was  in  the  possession  of  the  McCormick  Company  and  being 
moved  by  it.  Plaintiff  in  error  had,  therefore,  not  only  no 
notice  that  this  car  was  out  of  order,  but  it  does  not  appear 
that  by  any  act  upon  its  part  it  became  defective;  neither 
is  it  shown  that  there  was  originally,  or  at  any  time,  any 
such  defect  as  that  it  is  chargeable  with  notice  of  the  con- 
dition from  which  the  injury  to  the  plaintiff  below  hap- 
pened. 
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In  brief,  plaintiff  in  error  is  not  shown  to  have  been  in 
any  way  responsible  for  the  condition  of  this  car,  or  to  have 
had  at  any  time  any  relation  to  it  other  than  that  it  switched 
the  same  into  the  yards  of  the  corporation  for  whom  the 
plaintiff  below  worked. 

The  court  below  ought  to  have  instructed  the  jury  to  fintl 
for  the  defendant. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded. 

Gary,  J, 

I  concur  in  the  result  only  and  solely  upon  the  ground 
that  there  is  nothing  in  the  case  to  show  that  the  defect  in 
the  draw-bar  may  not  have  been  the  result  of  suddenly  stop- 
ping the  car  in  the  last  rod,  perch  or  pole  of  its  motion  in 
the  yard  of  the  McCormick  Company,  without  negligence 
by,  or  notice  to,  the  plaintiff  in  error.  It  is  in  principle  the 
same  as  the  Barslow  case  cited  by  Judge  Waterman. 
Whether  the  duty  to  exercise  care  grows  out  of  one  relation 
or  another,  the  proof  of  negligence  must  be  in  the  case,  or 
no  cause  of  action  is  shown. 

Shepard,  J. 

I  am  not  prepared  to  express  an  opinion  on  part  of  the 
views  expressed  by  Judge  Waterman,  but  concur  with  the 
other  members  of  this  court  in  opinion  that  no  negligence 
by  the  plaintiff  in  error  is  proved,  and  therefore  the  judg- 
ment should  be  reversed. 
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60    44H  ^^^^Se  S.  Poppers  v,  Frank  W.  Hynes  and  William  A. 
10    322  Hynes. 

1.  Bn.L  OP  Exceptions— Wi^n  It  Does  Not  Purport  to  Contain  All 
the  Evidence.— Where  a  bill  of  exceptions  doefl  not  purport  to  contain 
all  the  evidence  heard  by  the  court  below,  the  Appellate  Court  is  bound 
*x)  presume  there  was  other  evidence  sufficient  to  sustain  the  finding  and 
judgment. 
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Debt,  upon  a  forthcoming  bond.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Abnbb  Smith,  Judge,  presiding.  Heard  in  this 
c-ourt  at  the  October  term,  1895.  Affirmed.  Opinion  filed  October  81, 
1895. 

JiiMEs  E.  PuRNELL,  attomej  for  appellant. 
Masterson  &  Haft,  attorneys  for  appellees. 

Me.  Justice  Shepabd  delivered  the  opinion  of  the 
Court. 

This  was  an  action  begun  before  a  justice  of  the  peace 
upon  a  forthcoming  bond  signed  by  the  appellant  as  security 
from  a  judgment  against  him  in  the  justice's  court.  The  ap- 
pellant appealed  to  the  Circuit  Court  where  the  cause  was 
submitted  to  the  court  without  a  jury,  and  from  the  judg- 
ment there  rendered  against  appellant  this  appeal  comes. 

We  are  not  at  liberty  to  disturb  the  judgment.  The  bill 
of  exceptions  does  not  purport  to  contain  all  the  evidence 
that  was  heard  by  the  Circuit  Court,  and  we  are  therefore 
bound  to  presume  there  was  evidence  sufficient  to  sustain 
the  finding  and  judgment.  Goodwillie  v.  City  of  Lake 
View,  137  111.  51;  Redner  v.  Davern,  41  111.  App.  245,  and 
cases  cited;  Brown  v.  L.  &  F.  Coal  Co.,  40  111.  App.  602. 

It  is  our  duty,  therefore,  to  affirm  the  judgment,  and  it  is 
done  accordingly. 


B.  H.  McCreary  y.  Alexander  D.  Hannah  et  al. 

1.  Priorities. — Prior  and  Svbsequent  Mortgagees, — If,  while  a  debt 
secured  by  a  chattel  mortgage  is  yet  undue,  the  mortgagor  mortgagee 
the  same  property  to  another  to  secure  another  debt  becoming  due  later 
than  the  first,  it  is  not  necessary  for  the  first  mortgagee  to  take  posses- 
sion of  the  property  when  his  debt  becomes  due  in  order  to  preserve  his 
priority  over  the  second  mortgage.  Such  priority  will  continue  if  he 
takes  possession  before  the  second  mortgage  becomes  due. 

Repleyin. — ^Appeal  from  the  Circuit  Ck)urt  of  CJook  County;  the  Hon. 
ELBRmoE  Hanect,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1885.    Affirmed.    Opinion  filed  November  18,  1895. 
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L.  M.  Sheeve,  attorney  for  appellant,  contended  that 
allowing  a  mortgagor  to  retain  possession  of  personal  prop- 
erty contrary  to  the  terms  of  the  mortgage  is  fraud  jper  se 
and  admits  of  no  explanation.  Fink  v.  Stats,  24  111.  632; 
Sumner  v.  McKee,  89  111.  127;  Eead  v.  Evans,  19  111.  594. 

After  time  to  take  possession  is  past,  if  the  mortgagor  is 
permitted  to  retain,  it  is  fraudulent.  Constant  v.  Matson, 
22  111.  546. 

And  a  hona  jide  mortgagee  may  replevy.  Wilson  v. 
Whituck,  46  111.  25;  Wilson  v.  Eoundtree,  72  111.  570. 

Albebt  H,  Meads  and  Hoyne,  Follajisbee  &  O'Connor, 
attorneys  for  appellees,  admitted  that  the  rule  of  law  as 
laid  down  by  the  Supreme  and  Appellate  Courts  of  this 
State,  that  as  to  innocent  purchasers  and  judgment  creditors 
the  lien  of  the  mortgage  must  be  reduced  to  possession 
within  a  reasonable  time  after  the  maturitv  of  the  note  se- 
cured  thereby,  but  contended  that  it  has  no  application  to 
the  case  at  bar. 

When  the  second  mortgage  was  given  the  possession  was 
consistent  with  it;  the  second  mortgagee  took  it,  with  full 
notice  of  it,  and  subordinate  to  that  incumbrance.  The 
continuing  possession  by  the  mortgagor  after  forfeiture  was 
no  fraud  or  injury  to  him,  for  he  was  induced  to  take  no  step 
by  reason  of  such  continuing  possession.  He  was  not  mis- 
led by  it.  It  could  not  transpose  the  priority  of  the  mort- 
gages, and  make  the  junior  first  in  point  of  merit.  Van 
Pelt  V.  Knight,  19  111.  534,  citing  also  Cunniugham  v.  The 
Nelson  Mfg.  Co.,  17  111.  App.  510;  Arnold  v.  Stock,  81  HI. 
407;  Van  Pelt  v.  Knight,  19  111.  535;  Gundy  v.  Biteler,  6  111. 
App.  511. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion' 
OF  THE  Court. 

No  statement  of  facts  is  necessary,  as  the  only  question  is 
whether,  if,  while  the  debt  secured  by  a  chattel  mortgage  is 
yet  undue,  the  same  mortgagor  mortgages  the  goods  to 
another,  to  secure  a  debt  becoming  due  later  than  the  first. 
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must  the  first  mortgagee,  when  his  debt  becomes  due,  take 
possession  of  the  goods  to  continue  his  priority  over  the  sec- 
ond, or  will  such  priority  be  continued  if  the  first  mort. 
gagee  takes  possession  before  the  second  mortgage  is  due  and 
before  possession  is  taken  under  it  ? 

In  Cunningham  v.  Nelson  Mfg.  Co.,  17  111.  App.  610,  the 
Appellate  Court  of  the  Third  District  decided  that  question 
in  favor  of  the  first  mortgage,  citing  Arnold  v.  Stack,  81 
111.  407,  and  Van  Pelt  v.  Knight,  19  111.  535. 

The  question  was  not  necessarily  involved  in  either  of 
those  cases,  but  the  argument  and  ohittsr  dicta  in  each  of 
them  sustains  the  decision  of  the  third  district,  and  we  con- 
cur in  it. 


St.  Bernard  Goal  Go.  t.  Digory  W.  Baker  and  Henry 

Baker. 

1.  Verdict — CondvMve  if  Sustained  by  the  Evidence, — A  judgment 
founded  upon  a  finding  of  facts  wiU  not  be  reversed  unless  such  finding 
is  manifestly  against  the  weight  of  the  evidence. 

Assampslt,  for  goods  sold  i^^d  delivered.  Appeal  from  the  Circuit 
CJourt  of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed  No- 
vember 18, 1895. 

Statement  op  the  Case. 

Prior  to  May  4, 1894,  plaintiff  had  sold  and  shipped  to 
the  defendants,  coal,  for  which  $370.08  was  then  due. 

On  the  4th  day  of  May,  defendant  Henry  Baker  gave 
Mr.  Bridgeman,  plaintiff's  agent,  an  order  for  ten  cars  of 
nut  coal. 

On  the  5th  day  of  May,  at  the  oflSce  of  the  agent,  defend- 
ant Henry  Baker  ordered  fifteen  cars  of  lump  coal,  and 
added  to  the  previous  order  of  nut  five  cars  more  of  nut, 
making  in  all  fifteen  cars  each  of  nut  and  lump. 

There  is  a  controversy  as  to  the  fact  of  an  acceptance  of 
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the  orders;  the  defendant  claiming  that  Mr.  Bridgeman  ac- 
cepted, while  plaintiff  contends  there  was  no  acceptance,  but 
that  the  orders  given  were  merely  sent  into  the  mines  for 
acceptance  and  were  not  accepted. 

The  plain tiflF  sued  for  the  $370.08,  which  is  admitted,  and 
the  defendant  made  a  counter  claim  for  damages  for  non- 
delivery of  seven  hundred  and  fifty  tons  of  lump  coal.  There 
was  a  trial  by  jury  and  a  verdict  rendered  for  the  defend- 
ants for  $450. 

John  H.  Bradley,  attorney  for  appellant. 

Edward  W.  Cullbn,  attorney  for  appellees. 

Mr.  Justice  Waterman  deliyebed  the  opinion  of  the 
Court. 

The  determination  of  this  cause  depends  upon  the  ques- 
tion of  fact  which  has  been  found  adversely  to  appellant. 

We  are  unable  to  say  that  there  was  any  such  prepon- 
derance of  evidence  in  favor  of  appellant  as  would  warrant 
a  reversal  of  this  judgment.  We  see  no  objections  to  the 
fifth  instruction,  of  which  appellant  complains.  It  correctly 
states  the  law,  and  did  not,  so  far  as  we  can  see,  have  a 
tendency  to  divert  the  jurv  from  the  main  controversy  of 
fact.  The  damages  are  within  the  showing  made  by  the 
evidence. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Western  Union  Cold  Storage  Co.  t.  Robert  Rose. 
James  Pease^  Sheriflf^  t.  Otto  Diedrich. 

1.  Executions— jTTicir  Proper  Use.—The  only  proper  uee  of  an  execu- 
tion is  to  enforce  the  collection  of  the  judgment  upon  which  it  is  based, 
and  to  enforce  this  collection  with  considerable  diligence. 

2.  Same — The  Lien  may  be  Avoided. — An  execution  and  its  lien  may 
be  avoided  by  such  conduct  on  the  part  of  the  plaintiff  therein  as  shows  a 
legally  improper  use  of  the  writ,  tliough  the  motives  influencing  such 
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conduct  were  not  actually  fraudulent,  but  grounded  in  kindness  and 
charity  to  the  defendant,  and  free  from  any  intent  to  injure  others. 

3.  Sa3IE — When  the  Lien  does  not  Attach, — A  delivery  of  an  execution 
to  an  officer  with  a  manifest  intent  not  to  have  him  make  a  levy,  is 
equivalent  to  no  delivery  and  creates  no  lien. 

4.  Same — How  the  Lien  w  Lost — The  law  gives  to  an  execution 
upon  its  delivery  to  an  officer  a  lien,  because  the  law  imposes  upon  the 
officer  the  duty  of  executing  the  writ  without  delay.  If,  therefore,  the 
plaintiff  in  the  execution  relieves  the  officer  from  such  duty,  the  lien  of 
the  execution,  as  against  junior  liens,  is  lost. 

Motion  for  a  Rule  on  the  Sheriff  to  pay  over  certain  fimds,  etc.  Ap- 
peal from  the  Circuit  Court  of  Cook  County;  the  Hon.  John  Gibbons, 
Judge,  presiding.  Heard  in  this  court  at  the  October' term,  1895«  Re- 
versed.   Opinion  filed  November  18,  1895. 

Statement  of  the  Case. 

On  the  5th  day  of  April,  A.  D.  1895,  Otto  Diedrich 
obtained,  before  George  W.  Underwood,  a  justice  of  the 
peace  of  Cook  county,  judo^ment  against  Robert  Rose 
for  $133.22  damages  and  $3.80  costs.  Diedrich  took  out 
execution,  and  placed  it  in  the  hands  of  D.  W.  Shea,  a  con- 
stable, on  the  same  day;  on  the  same  day  Shea  made  a 
demand  on  Rose,  and  on  the  11th  day  of  April,  1895,  Rose 
paid  $25  on  the  execution,  and  April  22,  1895,  paid  $25 
more,  which  sums  were  indorsed  on  the  execution,  the 
amount  collected  being  paid  to  Diedrich's  attorney.  On 
the  25th  day  of  April,  1895,  the  Western  Union  Cold  Stor- 
age Company  procured,  in  the  Circuit  Court  of  Cook  County, 
a  judgment  against  Robert  Rose  for  the  sum  of  $1,264,  and 
])laced  an  execution  issued  thereon  in  the  hands  of  appellant, 
who  made  an  immediate  levy  upon  the  goods  and  chattels 
of  Robert  Rose,  in  his  place  of  business  on  131  West  Ran- 
dolph street;  appellant  sold  the  said  goods  and  realized  from 
the  sale  $460;  the  costs  of  levy  and  sale  being  about  $125, 
much  less  than  the  amount  of  the  Western  Union  Cold 
Storage  Company's  execution,  was  left  in  the  hands  of  the 
sheriff  to  apply  thereon. 

The  petition  of  Diedrich,  filed  in  the  court  below,  shows 
that  on  the  26th  day  of  April,  1895,  being  the  first  day  after 
the  expiration  of  the  time  allowed  for  an  appeal  from  the 
judgment  he  had  obtained  before  the  justice  of  the  peace, 
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Shea  went  to  the  place  of  business  of  Eose,  to  collect  the 
execution  or  make  a  levy. 

Shea  testifies  that  on  the  27th  day  of  April  he  made  a 
demand  on  Deputy  Sheriflf  Lee,  to  pay  the  balance  due  on 
the  Diedrich  execution,  or  to  turn  over  goods  sufficient  to 
satisfy  the  same;  that  Diedrich  told  Shea  that  he  did  not 
want  to  break  Kose  up  in  business,  and  would  be  satisfied 
to  take  one-half  of  the  judgment  or  a  little  less;  that  Die- 
drich expected  the  payment  of  one-half  to  be  made  on  the 
day  that  the  execution  was  delivered,  and  that  Mr.  Wilcox, 
Diedrich's  attorney,  told  him.  Shea,  to  use  his  own  judg- 
ment in  regard  to  making  a  levy.  That  he  also  made  a 
demand  on  Chief  Deputy  Peters  for  money  or  goods  to 
satisfy  the  execution  in  bis  hands. 

The  execution  in  evidence  shows  the  collections  made  by 
the  constable,  but  does  not  show  that  a  levy  was  made. 

Diedrich  filed,  in  the  Circuit  Court,  a  petition  that  the 
sheriff  be  ordered  to  pay  to  him  enough  of  the  funds  re- 
maining in  his  hands,  as  the  proceeds  of  the  sale  upon  exe 
cution  of  the  goods  of  said  Robert  Rose,  to  satisfy  the 
execution  in  the  hands  of  said  Shea,  the  constable;  there- 
upon, .the  foregoing  being  made  to  appear,  the  court  ordered 
that  the  said  James  Pease,  sheriff,  pa}^  to  the  said  Otto 
Diedrich  the  sum  of  $90.87  out  of  the  funds  realized  by  him, 
said  sheriff,  from  a  sale  in  the  above  entitled  cause,  claimed 
by  the  said  Otto  Diedrich  under  priority  of  execution  issued 
out  of  the  justice  court  of  George  W.  Underwood  on  the 
5th  day  of  April,  1895. 

Masterson  &  Haft,  attorneys  for  appellants,  contended 
that  if  an  execution  is  taken  out  with  the  intent  of  binding 
said  defendant's  property,  and  with  no  intent  of  making  an 
immediate  levy  or  sale,  the  priority  is  waived,  and  a  subse- 
quently delivered  execution  will  take  precedence.  Pavid- 
son  V.  Waldron,  31  111.  121;  Corliss  v.  Stanbridge,  5  JJawle 
286;  Freeberger's  AppL,  40  Pa.  St.  244;  Wier  v.  Hale,  3  W. 
&  S.  285;  Smith's  Appeal,  2  Pa.  St.  281;  Price  v.  Shipps,10 
Barb.  585;  Kiel  v.  Larkin,  72  Ala.  493;  Freeman  on  flxecu- 
tions  206. 
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The  lien  of  the  execution  is  designed  to  assist  the  plaintiff 
while  he  is  seeking  to  enforce  his  writ,  but  if  at  any  time  he 
is  shown  not  to  be  seeking  such  enforcement,  then  during 
such  time  he  is  without  execution  lien  and  liable  to  lose 
benefit  of  his  writ  by  the  operation  of  a  junior  writ.  Where, 
by  the  direction  of  the  plaintiff,  or  agreement  between  the 
plaintiff  and  defendant  not  to  levy,  whether  such  direction 
be  permanent  or  only  intended  to  operate  until  further 
orders  are  given,  then  according  to  the  preponderance  of 
of  the  authorities  the  lien  and  also  the  execution  becomes 
dormant.  Eoss  v.  Webber,  26  111.  221;  Cook  v.  Wood,  1  Har. 
&  J.  254;  Gilmore  v.  Davis,  84  111.  489;  Everingham  v.  Nat. 
City  Bank  of  Ottawa,  124  111.  527;  Herron  v.  Gill,  112  111. 
247. 

To  constitute  a  valid  levy,  the  officer  must  do  some  act 
that  would  make  him  a  trespasser,  if  it  were  not  for  the 
protection  afforded  him  by  the  writ.  Persels  v.  McConnell, 
16  Brad.  526;  Minor  v.  Herriford,  25  111.  344;  Davidson  v. 
Waldron,  31  111.  121;  Logsdon  v.  Spivey,  54  111.  104;  Freeman 
on  Executions,  260,  and  cases. 

If  no  levy  is  made  there  is  no  lien.  The  defendant's  goods 
are  entirely  unaffected.  Payne  v.  Drewe,  4  East  522;  Hogan 
V.  Lucas,  10  Pet.  400;  Commonwealth  v.  Stratton,  7  J.  J. 
Marsh.  212;  Millen  v.  Commonwealth,  1 B.  Mon.  310;  Jones  v. 
Judkins,  4  Dev.  &  B.  454;  Field  v.  Milburn,  9  Mo.  488;  Wylie 
V.  Hyde,  13  Johns.  249;  Becker  v.  Torrence,  31  K  Y.  641; 
Buck  ^  Colbeth,  3  Wall.  341;  Taylor  v.  Carry  1,  20  How.  538; 
Freeman  v.  Howe,  24  lA  460;  Norton  v.  McCall,  66  N.  C. 
162;  Ladd  v.  Adams,  Id.  164;  Buckhurst  v.  Clinkard,  1  Show. 
174;  Munson  v.  Harroun,  34  111.  423;  Corbin  v.  Pearce,  81 
Id.  463;  Freeman  on  Executions,  196. 

Breokenridoe  &  Rich,  attorneys  for  appellees;  Fred.  L. 
Brooks,  of  counsel. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 
The  only  proper  use  of  an  execution  is  to  enforce  the  col- 
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lection  of  the  judgment  upon  which  it  is  based,  and  to  en- 
force this  collection  with  considerable  diligence. 

An  execution  and  its  lien  may  be  avoided  by  such  con- 
duct on  the  part  of  the  plaintiff  therein  as  shows  legally 
improper  use  of  the  writ,  though  the  motives  influencing 
such  conduct  were  not  actually  fraudulent,  but  grounded  in 
kindness  and  charity  to  the  defendant^  and  free  from  any 
intent  to  injure  others. 

A  delivery  of  a  writ  to  an  officer  with  a  manifest  intent 
not  to  have  him  make  a  levy,  is  equivalent  to  no  delivery 
and  creates  no  lien. 

The  law  gives  to  an  execution  upon  its  delivery  to  an  ofB- 
cer  a  lien,  because  the  law  imposes  upon  the  officer  the  duty 
of  executing  the  writ  without  delay.  If,  therefore,  the 
plaintiff  in  the  execution  relieves  the  officer  from  such  duty, 
the  lien  of  the  execution,  as  against  junior  liens,  is  lost. 
Freeman  on  Executions,  Sec.  206;  Sweetser  v.  Matson,  153 
III.  568-582;  Smith  v.  Erwin,  77  N.  Y.  466;  Gilmore  v. 
Davis,  S4:  111.  589;  Ala.  Gold  L.  Ins.  Ca  v.  McCreary,  65 
Ala.  127. 

It  is  true  that  in  the  present  case  the  direction  to  the  con- 
stable was  only  to  use  bis  discretion  as  to  making  a  levy,  and 
that  he  might,  consistently  with  his  orders,  have  levied  upon 
the  goods  of  the  defendant,  but  he  could  also,  in  entire  con- 
sistency with  his  instructions,  have  refrained  from  making 
a  levy,  and  this  he  did.  In  other  words,  the  plaintiff  re- 
lieved the  officer  from  the  absolute  duty  to  levy,  m^^king  it 
a  matter  of  discretion;  in  pursuance  of  which  discretion  no 
levy  or  attempt  to  levy  was  made  until  after  the  delivery  of  a 
junior  execution  to  another  officer.  By  such  direction  on 
the  part  of  the  plaintiff,  Diedrich,  and  such  conduct  on  the 
part  of  his  officer.  Shea,  the  lien  of  his  execution  was  lost 
as  against  that  of  the  writ  thereafter  issued  and  executed  by 

the  sheriff. 
The  order  of  the  Circuit  Court  is  therefore  reversed. 
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1.  Y/^viTY— Familiar  Principles, —B.e  who  asks  equity  must  do 
equity. 

Foreclosure.— Appeal  from  Superior  Court  of  Cook  County;  the  Hon. 
John  Barton  Paynk,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1895.    Affirmed,    Opinion  filed  November  18,  1895. 

Aknd,  Evans  &  Arnd,  attorneys  for  appellant;  Lynden 
Evans,  of  counsel. 

Fbake  &  Peake,  attorneys  for  appellees. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  facts  material  in  this  case  are  as  follows : 

Upon  the  4t:h  day  of  June,  1891,  the  appellant,  James  R. 
Lane,  oti  the  one  part,  as  purchaser,  and  the  appellees,  Jesse 
M.  Allen  and  Evelyn  A.  Frake  as  sellers,  executed  a  contract 
whereby  Lane  agreed  to  buy,  and  Jesse  M.  Allen  and  Evelyn 
A.  Frake  agreed  to  convey  to  Lane,  or  to  whomsoever  he 
should  designate,  for  the  sum  of  $13,140,  lot  5  in  the  sub- 
division of  the  southeast  half  of  the  northeast  quarter  of 
section  9,  town  of  Jeflferson,  Cook  county,  Illinois,  paying 
as  earnest  money,  $250,  and  agreeing  to  pay,  on  or  about 
August  1, 1891,  $3,035,  the  balance,  $9,855,  to  be  secured 
by  notes  divided  between  Jesse  M.  Allen  and  Evelyn  A. 
Frake.  In  pursuance  of  such  contract  a  deed  and  notes 
were  made,  which  notes  were  secured  by  a  trust  deed  to 
James  Frake,  which  trust  deed  contained  a  partial  release 
clause^  which  is  as  follows : 

*'It  is  provided  and  herein  agreed  on  the  part  of  the 
parties  in  interest  herein  that  said  above  described  premises  " 
(being  lot  five  above  mentioned)  "  may  be  subdivided,  and 
that  on  payment  of  five  hundred  dollars  or  more  at  any 
time  or  times  on  the  indebtedness  secured  hereby,  a  part  or 
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parts  of  said  premises  shall  be  released  therefrom,  the 
amount  to  be  so  released  to  be-  determined  as  follows,  to 
wit:  providing  the  said  premises  are  so  subdivided  that 
there  shall  be  not  less  than  twenty-four  hundred  feet  of 
street  frontage,  the  payment  for  the  release  of  the  first  fifty 
feet  at  all  corners  (meaning  corners  made  by  the  intersection 
of  streets),  and  for  all  lots  fronting  on  the  Elston  Road  the 
rate  shall  be  six  dollars  per  front  foot;  for  all  lots  fronting 
on  the  street  running  along  the  southeasterly  side  of  said 
lot  five,  except  the  first  fifty  feet  at  the  corners,  the  price 
shall  be  five  dollars  per  front  foot,  and  for  all  the  remainder 
the  rate  shall  be  four  dollars  per  front  foot.  If  the  tract  is 
so  subdivided  that  there  shall  be  less  than  2,400  feet  of  street 
frontage  tho  amount  that  shall  be  released  on  payment  as 
hereinbefore  provided,  shall  be  determined  by  the  said 
James  Frake,  trustee." 

In  accordance  with  the  provisions  of  the  contract,  Lane 
designated  Herbert  L.  Bailey  as  the  person  to  whom  the 
deed  from  Jesse  M.  Allen  and  Evelyn  A.  Frake  should  be 
made,  and  Herbert  L.  Bailey  signed  the  notes  and  trust 
deed,  and  the  notes  and  trust  deeds  were  made  in  Mr. 
Bailey's  name  for  business  convenience  and  to  avoid  Mr. 
Lane's  responsibility,  as  Mr.  Lane  says.  The  deferred  pay- 
ments were  to  come  due  in  one,  two  and  three  years  after 
date,  and  the  notes  due  the  first  year  were  paid  as  follows : 
On  the  27th  day  of  June,  1892,  James  R.  Lane  paid  James 
Frake,  trustee,  $591.30,  and  on  the  19th  of  August,  1892, 
paid  $3,332.90;  whereupon  Frake  surrendered  to  Lane  the 
two  notes  evidencing  the  payment  due  one  year  after  the 
date  of  the  purchase,  being  two  of  the  notes  secured  by  said 
trust  deed.  October  1,  1893,  Bailey  conveyed  the  premises 
by  warranty  deed  to  Alfred  B.  Church.  On  the  20th  day 
of  October,  1893,  a  subdivision  of  said  premises  was  made. 
By  this  subdivision  lot  6  of  the  subdivision  by  the  execu- 
tors of  Sarah  Anderson,  deceased,  became  block  1  (having 
forty-nine  lots)  and  block  2  (having  fifty-two  lots)  of  said 
A.  J.  Vesey's  subdivision.  Church  conveyed  the  premises 
to  Lane,  and  thereupon  Lane  conveyed  the  premises  to  A.  J. 


First  District — October  Term,  1895,      459 

Lane  v.  Allen. 

Vesey,  who  secured  part  of  the  purchase  money  by  a  junior 
incumbrance  ou  the  property  sought  to  be  released  by  Lane's 
cross-bill,  such  incumbrance  conveying  lots  1  to  10,  both  in- 
clusive, in  block  1,  and  lots  1  to  10,  both  inclusive,  in  bjock 
2,  in  said  subdivision;  said  second  incumbrance  notes  and 
trust  deeds  are  the  property  of  James  E.  Lane. 

Upon  the  29th  day  of  May,  1894:,  Lane  requested  of  Frake 
a  release  of  lots  1  to  10,  both  inclusive,  in  block  1,  and  lots  1 
to  10,  both  inclusive,  in  block  2,  in  said  A.  J.  Vesey's  Jef- 
ferson Park  and  Forest  Glen  Addition  to  Chicago,  upon 
which  he  held  the  junior  incumbrance,  with  which  request 
Frake  declined  to  comply.  This  demand  was  repeated  on 
several  occasions  by  Lane  during  the  months  of  July  and 
August,  1894,  and  Lane  tendered  Frake  $3  as  a  release  fee, 
and  presented  a  proper  release,  ready  for  execution  and  ac- 
knowledgment. Frake  on  each  occasion  refused  to  make 
the  release.  Lane  failed  to  pay  the  taxes  of  1892  upon  the 
said  lot  5,  which  Allen  paid,  and  the  taxes  of  1893,  Allen  also 
paid,  and  on  the  7th  day  of  August,  1894,  Lane  paid  to 
Frake  $30,  and  took  his  receipt  therefor,  being  the  share  of 
taxes  due  upon  that  part  of  the  original  premises  which 
Lane  seeks  to  release  by  his  cross-bill,  i.  e.y  a  release  of 
twenty  lots  only  out  of  101. 

Upon  the  20th  day  of  June,  1894,  Jesse  M.  Allen,  his  sis- 
ter, Evelyn  A.  Frake,  and  her  husband,  James  A.  Frake,  filed 
their  bill  to  foreclose  the  original  trust  deed,  for  default  in 
payment  of  the  notes  maturing  the  second  and  third  years. 
Lane  answered  the  bill,  and  upon  August  2,  1894,  filed  his 
cross-bill,  setting  up  the  chain  of  title  and  the  demand  for 
the  trust  deed,  showing  that  the  premises  had  been  subdi- 
vided so  as  to  have  more  than  2,400  feet  of  street  frontage, 
and  that  he  has  paid  more  than  $500,  as  provided  in  the 
partial  release  clause,  and  alleging  that  the  amount  that  he 
had  paid  was  more  than  sufficient  to  entitle  him  to  the 
release  of  lots  1  to  10,  both  inclusive,  in  block  1,  and 
lots  1  to  10,  both  inclusive,  in  block  2,  in  said  subdivis- 
ion; also  setting  up  that  Bailey  had  taken  the  title  for 
Lane's  business  convenience;    that  Lane  was  the  actual 
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owner  of  the  fee  during  the  time  the  title  was  in  Bailey  and 
Church,  and  that  this  was  well  known  to  Allen  and  the 
Frakes;  upon  an  amendment  of  this  bill,  Lane  set  up  that  he, 
Lane,  is  the  actual  debtor  upon  the  notes  executed  by  Bailey. 

The  case  was  referred  to  a  master,  who  found  in  favor  of 
Lane,  and  upon  exceptions  by  Jesse  M.  Allen  and  Evelj-n  A. 
Frake,  the  said  finding  was  set  aside  and  the  cross-bill  was 
dismissed,  from  which  order  dismissing  the  cross-bill  this 
appeal  is  prayed. 

It  is  a  familiar  principle  that  he  who  asks  equity  must  do 
equity.  The  case  of  Commercial  Bank  of  Iron  Mountain  v. 
Hiller  et  aL,  63  N.  W.  Rep.  1012,  is  much  like  that  at  bar. 

Appellant  comes  before  the  court  claiming  to  be  entitled 
to  a  release  of  premises  from  a  past  due  incumbrance,  which 
he  declares  was  made  at  his  instance,  for  his  benefit  and  the 
indebtedness  secured  by  which  he  owes;  he  asks  for  a  par- 
tial release,  in  accordance,  as  he  claims,  with  the  terms  of 
the  trust  deed,  while  at  the  same  time  he  refuses  to  pay 
what  is  due  by  the  provisions  of  the  same  deed.  What  he 
owes  and  fails  to  pay  is  a  charge  upon  the  portion  which  he 
seeks  to  have  released.  Why,  then,  should  his  creditor  and 
the  trustee  be  compelled  to  do  equity  when  appellant  will 
not  ?  Why  should  a  court  of  equity  enforce  one  side  of  the 
agreement  and  let  the  other  remain  in  default  t 

In  what  way  is  the  equity  of  appellant  stronger  than  that 
of  appellees  J    The  decree  of  the  Superior  Court  is  affirmed. 


lewis  Wald  t.  Pittsburg,  C,  C.  &  St.  I.  E.  R.Co. 

1,  Common  Carriers — Act  of  Ood — The  Johnstown  Flood.— A  com- 
mon carrier  is  not  liable  for  a  loss  of  baggage  occasioned  by  the  act  of 
God. 

2,  Same — Contracts  of  Transportation — By  What  Law  Cfovemed.— 
The  law  of  the  State  in  which  a  contract  of  transportation  is  made, 
governs  the  rights  and  liabilities  of  the  parties  to  it. 

Trespass  on  the  Case. — Loss  of  baggage.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Arthur  Chetlain,  Judge,  presiding. 
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Heard  in  this  oourt  at  the  October  term,  1895.     Affirmed.    Opinion 
filed  November  18, 1895. 

BuKNHAM  &  Baldwin,  attorneys  for  appellant,  contended 
that  where  the  negligence  of  a  carrier  concurs  with  an  "act 
of  God,"  and  is  one  of  the  causes  in  a  direct  line  producing 
the  loss,  the  carrier  is  liable.  Michaels  v.  N.  Y.  C.  R.  E. 
Co.,  30  N.  Y.  564;  Read  v.  Spaulding,  30  K  Y.  630;  Con- 
diet  V.  Grand  Trunk  R.  Co.,  54  N.  Y.  500;  Bostwick  v.  Bal- 
timore &  Ohio  R.  R.  Co.,  45  N.  Y.  712;  Dunsonv.  N.  Y.  G. 
R.  Co.,  3  Lans.  (N.  Y.  Sup,  Ct.)  265;  McGraw  v.  B.  &  O.  R. 
R.  Co.,  18  W.  Ya.  61;  Deming  v.  Grand  Trunk  R.  R.  Co.. 
48  K  H.  455;  Read  v.  St.  L.,  K.  C.  &  M.  R.  Co.,  60  Mo.  199; 
Pruitt  V.  Hannibal  &  St.  J.  R.  Co.,  62  Mo.  527;  Wolf  v. 
American  Ex.  Co.,  43  Mo.  421;  Southern  Ex.  Co.  v.  Wo- 
mack,  57  Tenn.  256;  Davis  v.  Garrett,  19  Eng.  Com.  Law 
Rep.  (6  Bing.)  716;  Williams  v.  Grant,  1  Conn.  487;  Crosby 
V.  Fitch,  12  Conn.  410;  Phillips  v.  Brigham,  26  Ga.  617; 
Shearman  and  Redfield  on  Negligence,  Par.  39. 

Geo.  Willard,  attorney  for  appellee,  contended  that  the 
law  of  .the  State  of  Ohio,  in  which  the  contract  of  transpor- 
tation was  made,  governs  the  rights  and  liabilities  of  the 
parties  to  this  action.    Penn.  Co.  v.  Fairchild,  69  111.  260. 

Under  the  laws  of  Ohio  and  Pennsylvania  delay  in  trans- 
portation, whereby  an  unforeseen  or  unexpected  vis  mc^or 
overtakes  the  vehicle  and  injures  or  destroys  the  freight,  is 
not  actionable.  Daniels  v.  Ballentine,  23  Ohio  St.  532;  Mor- 
rison V.  Davis,  20  Penn.  St.  171. 

The  same  rule  has  been  adopted  by  other  courts  of  recog- 
nized ability  and  standing.  Railroad  v.  Reeves,  10  Wall.  176; 
Hoadley  v.  Nor.  Trans.  Co.,  115  Mass.  304;  McClory  v.  Rail- 
road, 3  Neb.  44. 

Mr.  Justiob  Shbpard  delivered  the  opinion  of  the  Court. 

This  was  a  suit  by  the  appellant  against  the  appellee  to 
recover  the  value  of  appellant's  trunk,  constituting,  with  its 
contents,  his  personal  baggage,  which  was  lost  in  the  great 
Johnstown  flood  in  1889,  while  in  the  possession  of  the  ap- 
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pellee  as  a  common  carrier  between  Cincinnati,  Ohio,  and 
New  York  City. 

The  appellant  purchased  his  tickets  in  Cincinnati,  and  was 
entitled  by  them  to  passage  from  Cincinnati,  via  Pittsburgh, 
to  New  York  City,  in  a  car  which  should,  when  it  reached 
Pittsburgh,  be  attached  to  the  limited  express  train  from 
Chicago,  a  train  which  would  ordinarily  arrive  in  New  York 
city  two  hours  in  advance  of  what  was  known  as  the  day 
express. 

The  holder  of  the  kind  of  ticket  bought  and  used  by  ap- 
pellant was  also  entitled,  if  he  so  requested,  to  have  his  bag- 
gage transferred  to  the  limited  express  at  Pittsburgh,  but  in 
order  to  become  so  entitled  he  was  bound  to  make  the  re. 
quest  at  Cimunnati,  when  checking  his  baggage,  in  order  that 
it  might  be  properly  marked.  Otherwise,  and  in  the  absence 
of  such  a  request,  the  baggage  would  be  carried  from  Pitts- 
burgh, not  upon  the  limited,  but  upon  the  day  express,  fol- 
lowing after  the  limited. 

Whether  the  appellant  made  the  request  is  a  disputed  fact, 
but  it  is  established  that  the  trunk  was  not  marked  for  trans- 
fer to  the  limited  express,  and  was  not  so  transferred, 
although  the  appellant  himself  went  from  Pittsburgh  in  that 
train. 

The  result  was  that  the  limited  express  carried  the  plaintiff 
in  safety  to  his  destination,  while  his  trunk,  which  came 
along  later  on  the  day  express,  was  lost  in  the  flood  that 
overtook  that  train. 

On  the  trial  the  parties  stipulated  as  to  certain  facts  as 
follows : 

"  That  the  baggage  in  question  was  checked  May  30th, 
1889,  at  Cincinnati,  Ohio,  and  was  placed  on  the  train  upon 
which  the  said  plaintiff  took  passage  at  said  Cincinnati. 

That  said  baggage  was  safely  carried  to  Pittsburgh,  Penn- 
sylvania, and  there  May  31st,  1889,  transferred  to  a  train  of 
the  Pennsylvania  Railroad  Company,  being  the  day  express, 
which  was  due  in  New  York  two  (2)  hours  after  the  limited 
express. 

That  the  baggage  in  question  was  lost  May  81st,  1889,  in 
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what  is  known  as  the  Johnstown  flood — the  baggage  car, 
with  its  entire  contents,  including  the  baggage  in  question, 
being  swept  away. 

That  there  was  no  negligence  in  the  management  of  the 
train  or  in  the  care  of  the  baggage  in  question  while  on  the 
train." 

The  flood  that  was  encountered  far  exceeded  what  had 
ever  before  been  known  in  the  region  where  it  occurred. 
There  was  a  great  fall  of  rain  lasting  many  hours,  which 
raised  the  river  to  a  height  never  before  known,  and  caused 
wash-outs  and  landslides  to  an  extent  necessitating  the  train 
carrying  the  trunk  to  come  to  a  stand.  As  the  stream  rose 
the  train  was  shifted  from  place  to  place  to  keep  it  in  safety, 
but  because  of  wash-outs  ahead  and  behind,  it  could  not  pro- 
ceed far  either  in  the  direction  of  returning  or  advancing. 
After  remaining  in  this  position  for  several  hours,  the 
South  Fork  dam,  which  was  located  on  a  tributary  stream 
a  few  miles  above  where  the  train  stood,  and  formed  a 
reservoir  there  at  a  very  much  greater  elevation,  broke  and 
let  into  the  narrow  valley  what  witriesses  describe  as  a  great 
wall  or  wave  of  water  from  twenty  to  thirty  feet  high.  Of 
course  everything  was  swept  before  it.  Trees,  houses,  rail- 
road tracks,  cars  and  engines,  iron  bridges  and  stone  via- 
ducts, were  carried  before  its  force,  and,  so  complete  was 
the  devastation  wrought,  it  was  testified  in  the  case  that  it 
cost  the  railroad  company  $600,000  to  put  its  road-bed, 
tracks  and  bridges,  within  a  distance  approximating  seven 
miles,  in  the  condition  they  were  in  before  the  flood.  Only 
those  persons  who  were  on  the  alert  and  near  the  hillsides 
escap^  death. 

The  engineer  of  the  locomotive  to  the  train  in  question 
escaped  only  by  fleeing  up  the  hillside.  His  locomotive  was 
turned  over,  and  the  baggage  car,  which  was  coupled  to  it, 
and  in  which  appellant's  trunk  was  being  carried,  was  swept 
away,  and  it  was  testified  that  the  car  was  never  afterward 
found  in  recognizable  form. 

"Under  such  conditions  and  circumstances,  was  the  in- 
struction given  to  the  jury  to  find  for  the  defendant  proper  ? 
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It  is  the  law  of  this  State  that  the  law  of  Ohio,  the  State 
in  which  the  contract  of  transportation  was  made,  governs 
the  rights  and  liabilities  of  the  parties  to  this  action.  Penna. 
Company  v.  Fairchild,  69  111.  260. 

In  Daniels  v.  Ballentine,  23  Ohio  State,  532,  which  was 
a  case  of  marine  loss  ensuing  upon  a  delay  in  transporta- 
tion, the  rule  is  laid  down  that  the  storm  from  which  the 
vessel  would  have  escaped  except  for  the  delay,  was  the 
proximate  cause  of  the  loss,  and  not  the  delay. 

And  it  was  there  said :  "  The  two  events  (the  delay  and 
the  storm)  had  in  the  nature  of  things,  no  natural  or  neces- 
sary connection.  It  was,  for  aught  that  appears,  as  reason- 
able to  expect  that  the  delay  would  be  the  means  of  avoid- 
ing extraordinary  peril,  in  the  further  prosecution  of  the 
voyage,  as  it  was  to  expect  a  contrary  result.  And  while 
it  is  true,  as  the  event  proved,  that  the  storm  which  caused 
the  loss  would  not  have  been  encountered  if  there  had  been 
no  delay,  it  is  at  the  same  time  evident  that  if  the  delay 
had  been  greater,  and  the  default  of  the  defendants,  in  that 
resi:)ect,  more  flagrant  than  it  was,  the  same  favorable  re- 
sult would  have  followed.  The  delay  can  not,  therefore,  be 
regarded  as  the  proximate  cause  of  the  loss;  *  *  *  of 
that  loss  the  storm  was  the  proximate  and  efficient  cause.'' 

Such,  also,  is  the  rule  in  Pennsylvania:  Morrison  v.  Davis, 
20  Pa.  St.  171;  and  in  the  Federal  Supreme  Court :  E.  E.  Co. 
V.  Eeeves,  10  Wall.  176;  and  also  in  Massachusetts:  Dennv 
V.  N.  Y.  C.  E.  E.  Co.,  13  Gray  481. 

We  think  the  instruction  was  properly  given,  notwith- 
standing it  was  equivalent  to  telling  the  jury  that,  although 
they  should  believe  from  the  evidence  that  the  contract  was 
that  appellant's  trunk  should  be  marked  for  and  delivered 
to  the  limited  express  at  Pittsburgh,  and  that  its  loss  en- 
sued from  a  failure  to  so  transfer  it,  yet  the  appellee  was 
excused  and  could  not  be  recovered  against;  because  the 
delay  in  its  carriage  was  not  the  proximate  cause  of  its  loss, 
but  the  flood  was,  and  the  flood  was  the  act  of  God. 

What  is,  or  what  is  not,  *'  an  act  of  God,"  does  not  seem 
to  be  susceptible  of  exact  definition.  Mo  Arthur  v.  Sears,  21 
Wend.  190;  Story  on  Bailments,  Sec.  611. 
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Floods  of  unprecedented  extent,  against  which  human 
foresight  can  not  reasonably  guard,  are  always  embraced 
within  those  extraordinary  evidences  known  as  "  acts  of 
God." 

That  the  dam  in  question,  which  had  stood  and  held  the 
reservoir  of  water  behind  it  for  twenty  years,  was  too  weak 
to  stand  against  the  extraordinary  swelling  of  water  that 
had  been  occasioned  by  the  great  rainfall  of  the  preceding 
hours,  and  which  of  itself  had,  according  to  the  evidence,/ 
raised  the  stream  to  a  height  never  before  known,  makes 
the  vast  rainfall  and  consequent  flood  none  the  less  a  divine 
force. 

The  rainfall  and  consequent  flood  were  the  proximate 
cause  of  the  loss  of  the  trunk,  and  the  appellee  should  not 
be  held  responsible. 

The  judgment  of  the  Superior  Court  is  affirmed 


William  S.  Williams  v.  Robert  Lindblom  et  aL 

Equity  Fractice— Exceptions  to  a  Maater'n  Report  Must  he  Spe- 
eifie, — Exceptions  to  the  master's  report  must  be  specific,  and  to  make 
them  so,  the  evidence  which  furnishes  the  ground  of  the  exceptions 
should  be  required,  by  the  party  excepting,  to  be  stated  by  the  master; 
for  otherwise  the  court  wiU  not  wander  at  large  into  the  evidence  in 
order  to  ascertain  whether,  by  possibility,  the  master  was  right  or  wrong 
in  his  conclusion. 

2.  Same— SojccpiioiM— J>wfy  of  Master, -^It  either  party  is  dissatisfied 
with  the  master's  decision,  on  requesting  him,  he  should  certify  the  evi- 
dence touching  the  items  decided  by  him  and  excepted  to,  to  the  court, 
where  his  decision  can  be  reviewed. 

Bill  to  Settle  a  Partnership.— Error  to  the  Superior  Court  of  Cook 
County;  the  Hon.  Pmup  Stein,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1895.  Affirmed.  Opinion  filed  November 
18, 1895. 

Albert  C.  Babnes,  attorney  for  plaintiff  in  error. 
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William  Law,  Jb.,  and  William  M.  Johnson,  attorneys 
for  defendants  in  error. 

Mr.  Presiding  Justice  Gaby  dslivebkd  the  opinion  of 
THE  Court. 

We  have  here  a  record  of  more  than  eleven  hundred 
pages,  of  which  more  than  eight  hundred  consist  of  the 
evidence  taken  by  a  master. 

The  bill  was  filed  by  Lindblom  for  the  settlement  of  part- 
nership accounts  between  himself,  Williams,  Miller  and 
Van  Kirk. 

The  master's  report,  finding  amounts  due  to  Lindblom 
and  Van  Bark  from  Williams  and  Miller,  fills  forty-six 
printed  pages.  The  evidence,  without  other  order  than  the 
order  of  its  introduction,  accompanies  the  report. 

We  can  do  justice  to  the  objections  by  Williams  to  that 
report — carried  in  before  the  master  and  renewed  as  excep- 
tions before  the  court — only  by  setting  them  out  from  the 
abstract,  as  follow^ :    "  For  that  he  found : 

1.  That  the  firm  of  Eobt.  Lindblom  &  Co.  commenced 
business  July  2,  1883. 

2.  That  all  the  accounts  of  the  old  firm  of  Lindblom  & 
Co.  were  continued  as  the  accounts  of  the  new  firm. 

3.  That  the  evidence  shows  an  acquiescence  of  Williams 
in  the  contribution  of  assets  of  Lindblom  &  Van  Kirk. 

4.  That  the  contribution  of  capital  stock  by  Lindblom 
&  Van  Kirk  in  the  form  of  assets  of  the  old  firm  was  a 
practical  compliance  with  the  articles  of  co-partnership, 
and  that  such  assets  were  practically  sufEcient  to  meet  the 
capital  they  were  to  contribute ;  that  such  assets  so  con- 
tributed were  good  to  the  amount  of  capital  they  were  to 
contribute. 

6.  That  so-called  grain  and  margin  accounts  were  the 
same  as  a  cash  item  contribution  toward  their  capital 
stock. 

7.  That  the  contribution  of  such  assets  was  the  same  as 
contributing  cash  to  the  capital  of  the  firm  and  met 
the  requirements  of  the  co-partnership  articles,  and  that 
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such  assets  were  realized  apon  to  the  extent  of  Lindblom  & 
Van  Kirk's  capital  stock. 

8.  That  the  contribution  of  accounts  not  realized  upon 
until  many  months  after  the  formation  of  the  new  firm, 
should  be  regarded  the  same  as  cash  contributed  at  the  time 
of  the  formation  of  the  firm. 

9.  That  bad  accounts  contributed  as  assets  can  not  be 
considered  uncollected  accounts  when  charged  to  speculative 
and  private  accounts  of  Lindblom  &  Van  Kirk,  even 
though  the  results  of  said  charges  brought  their  respective 
accounts  in  debt  to  the  capital  account  of  said  firm. 

10.  That  the  balance  due  from  customers,  shown  By  the 
balance  sheet,  and  never  collected,  was  only  $36,917.94:, 
instead  of  $72,440.48. 

11.  For  that  the  master  failed  to  credit  profit  and  loss 
account  and  charge  the  individual  account  of  Lindblom  & 
Van  Kirk  with  the  following  items: 

H.  C.  MiUer,  $787.50;  N.  Y.  Grain,  $3,719.19;  H.O.  Atkins, 
$1,168.75;  C.T.Wetherell,  $2,431.25;  L.  C.Hopkins,  $1,324.20; 
Wm.  Law,  $1,301.90;  Soby  Balance,  $1,058.52;  Eoberts  & 
Co.,  $512.50;  Call  Board  Seats,  $1,250.00;  Einstmah  &  Co., 
$853.23;  Cash  Eye,  $1,632.66;  Graham  Acct.,  $1,102.62. 

12.  That  the  open  trades  of  the  old  firm  of  Kobt.  Lind- 
blom &  Co.  at  the  time  of  the  formation  of  the  new  firm, 
were  assumed  by  the  latter,  and  that  the  latter  was  liable 
for  the  losses  incurred  upon  said  trades  after  July  2,  1884. 

13.  Failure  of  master  to  charge  to  Lindblom  &  Van 
Kirk  in  proportion  to  their  relative  interests  at  the  time  of 
the  formation  of  the  firm  certain  losses  on  open  trades  in- 
curred after  formation  of  the  new  firm;  and  because  he 
charges  same  to  profit  and  loss  account,  in  amount  to 
$16,531.71. 

14.  For  failure  to  find  Lindblom,  as  manager  of  the  firm, 
not  negligent  in  not  forbidding  customers  running  large 
accounts  on  credits,  without  requiring  security  or  stating 
their  responsibility,  being  most  of  accounts  mentioned  in 
Exception  11. 

16.    For  finding  that  the  items  Cash  Eye  $1;632.66,  and 
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N.  Y.  Grain  $3,719.98,  were  authorized  transactions  prop- 
erly charged  to  profit  and  loss. 

16,  17  and  18.  For  holding  that  the  New  York  branch 
of  the  firm  became  severed  from  the  firm  after  January  4, 
1884,  and  that  Miller  and  Williams  formed  a  co-partnership 
under  the  name  of  N.  G.  Miller  &  Co.,  and  that  as  such 
partners  became  liable  for  the  losses  on  trades  of  customers 
doing  business  with  the  firm  of  Robt.  Lindblom  &  Co., 
through  N.  G.  Miller  &  Co.,  on  and  after  January  4,  1884, 
to  the  extent  of  $47,621.56. 

19.  For  holding  W.  S.  Williams  chargeable  with  the  ac- 
count of  Scoville  C.  Williams  to  the  amount  of  $9,772.73, 
and  that  said  Williams  guaranteed  the  same,  and  that  credit 
for  such  account  was  not  extended  to  Scoville  C.  Williams. 

20.  For  finding  that  $20,000  paid  under  the  direc- 
tion of  Lindblom  to  Poole,  Kent  &  Co.  is  not  properly 
chargeable  to  the  individual  account  of  Lindblom  instead  of 
Miller. 

21.  For  finding  Lindblom  should  not  be  charged  with 
the  commissions  on  20,840,000  bushels  of  grain  traded  in 
through  speculative  accounts,  and  that  said  Lindblom  was 
authorized  to  make  such  trades. 

22.  Because  the  master  failed  to  show  what  and  how 
much  was  actually  contributed  by  Lindblom  &  Van  Bark 
to  the  capital  of  the  company. 

23.  Because  the  master  failed  to  find  that  the  failure  to 
realize  on  certain  alleged  assets  on  the  balance  sheet  of 
July  6,  1883,  produced  a  deficit  in  the  capital  of  Lindblom 
&  Van  Kirk,  on  which  they  should  be  charged  with  in- 
terest during  the  period  of  the  firm's  existence. 

24.  Because  the  master  finds  that  Williams  should  be 
charged  with  the  loss  of  $6,000  accruing  from  the  failure  of 
the  firm  of  Lindblom  &  Co.  to  accept  the  tender  of  grain 
for  him  from  Rumsey  Bros.  &  Co. 

25.  Because  the  master  finds  that  there  is  due  to  Lind- 
blom from  Miller  and  Williams,  jointly,  the  sum  of 
812,104.49,  and  to  Van  Kirk  from  Miller  and  Williams  the 
sum  of  $4,180.99. 
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26.  Because  the  master  refuses  to  credit  profit  and  loss 
with  the  following  items,  to-wit : 

Loss  on  open  accounts $19,427.96 

Bad  accts.  wrongfully  chg'd  to  profit  and  loss. ..  19,186.36 
One-eighth  per  cent  comm.  on  20,840,000  bushels 

of    grain 26,056.25 

Int.  on  deficit  in  Lindblom  &  Van  Kirk's  cap- 
ital       6,689.26 

And  that  he  refuses  to  charge  profit  and  loss 

with  S.  C.  Williams'  account 9,772.23 

And  N.  G.  Miller  &  Co.'s  new  account 19,530.21 

27.  Because  the  master  refuses  to  charge 
Lindblom  three-fourths  of  losses  on  open 
accounts 14,570.97 

Three-fourths  of  bad  accounts 14,389.77 

Cash  to  Poole,  Kent  &  Co 20,000.00 

Uncollected  commissions 26,056.25 

Three-fourths  interest  on  deficit  capital 4,266.95 

And  refuses  to  charge  Van  Kirk  one-fourth  of  loss 
on  open  accounts  and  one-fourth  of  bad  ac- 
counts, ancl  one-fourth  interest  on  said  deficit, 
"  amounting  to 11,075.89 

28.  Because  the  master  refuses  to  find  that  the  method 
and  contribution  of  capital  of  Lindblom  and  Van  Kirk,  and 
concealment  of  the  condition  of  the  accounts  of  the  old  firm, 
and  the  subsequent  management  of  the  business  by  Lindblom, 
and  speculations  by  him  with  the  capital  of  the  firm,  consti- 
tuted a  fraud  on  Williams,  entitling  him  to  return  balance 
of  his  capital,  with  interest  from  time  of  contribution. 

29.  Because  the  master  finds  Williams  is  indebted  to  said 
firm,  and  Lindblom  entitled  to  credit. 

30.  Because  the  master's  report  is  not  in  accordance  with 
the  orders  of  reference  or  the  pleadings  and  the  issues 
raised  thereby  in  said  cause,  and  the  evidence  adduced 
thereunder. 

Such  objections  might  well  be  condensed  into  one,  viz.: 
That  the  master  came  to  wrong  conclusions  upon  all  ques- 
tions, "  and  it  is  no  good  assignment  of  error,  qxu>d  in  omni- 
bus erratum  esV^    3  Bac.  Abr.  368. 
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The  principle  involved  is  not  confined  to  exceptions  to 
reports  of  masters  in  chancery,  stating  accounts.  As  was 
said  by  Judge  McAllister  in  C,  R.  L  &  P.  E.  R.  v.  Moffit,  75 
111.  524,  "  Many  rules  have  become  established  whose  sole 
policy  was  the  convenience  of  courts."  Chi.  City  Ey.  v. 
Van  Vleck,  40  111.  App.  367;  Harding  v.  Sandy,  43  IlL  App. 
442;  2  Ency.  PI.  &  Pr.,  960. 

As  said  in  Moffit  v.  Ilanner,  154  111.  649,  "The  exceptions 
are  the  pleadings  to  the  items  of  an  account,  and  must  be 
specific,  and  not  general,  as  they  can  then  be  reviewed  by 
the  Appellate  Court  or  Supreme  Court." 

To  make  exceptions  specific,  "  the  evidence  which  fur- 
nishes the  ground  of  the  exceptions  should  be  required,  by 
the  party  excepting,  to  be  stated  by  the  master;  for,  other- 
wise, the  court  will  not  wander  at  large  into  the  evidence 
in  order  to  ascertain  whether,  by  possibility,  the  master  was 
wrong  in  his  conclusion  or  not."  Donnell  v.  Columbian 
Ins.  Co.,  2  Sumner,  366. 

The  same  rule  is  stated  in  Pennell  v.  Lamar  Ins.  Co.,  73 
111.  303 :  "  If  either  party  is  dissatisfied  with  the  master^s 
decision,  on  requesting  him,  he  should  certify  the  evidence 
touching  such  items  as  were  excepted  to  and  decided  by 
him,  to  the  court,  where  his  decision  can  be  reviewed." 

In  Iluling  V.  Farwell,  33  111.  App.  238,  we  applied  the 
rule  that  exceptions  should  be  specific,  and  on  appeal  to  the 
Supreme  Court,  while  that  court  held  that  a  decree  should 
not  be  reversed  for  defective  exceptions,  yet  it  agreed  to 
the  rule.  Farwell  v.  Huling,  132  111.  112.  Very  many 
cases  here  have  announced  the  rule.  Friedman  v.  Schoen- 
gen,  59  111.  App.  376;  Wolcott  v.  Lake  View  Ass'n,  Ibid. 
415;  Springer  v.  Kroeschell,  Ibid.  434.  Intelligently  to 
pass  upon  all  these  exceptions  would  require  weeks  of  labor; 
a  study  of  all  the  evidence  several  times,  in  determining  the 
application  of  the  different  parts  of  it  to  the  several  excep- 
tions. We  have  no  time,  and  the  law  does  not  require  us, 
to  perform  that  labor. 

The  decree  is  afiirmed. 
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Erskine  M.  Phelps  t.  Lake  Street   Elerated  Railroad 

Company. 

John  M.  Doane  t.  Same. 

Union  Elerated  Railroad  Company  y.  Erskine  M.  Phelps. 

Same  t.  Pother  Palmer  et  al. 

Same  t.  Columbns  R.  Cummings  et  al. 
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1.  Injunctions — By  Street  Abutting  Property  Ownern—Itemedy  at 
Zkztr.— Street  abutting  property  owners  can  not  have  an  injunction  to 
prevent  the  construction  of  an  elevated  railroad  upon  such  street,  on  the 
ground  that  the  ordinance  of  the  city  permitting  such  construction  is 
invalid.  The  remedy  for  any  injury  they  may  sustain  is  by  an  action  at 
law. 


Bill  for  Injimction.— Appeals  from  an  order  of  the  Circuit  Court  of 
Cook  County  granting  an  interlocutory  injimction;  the  Hon.  Oliver 
H.  HoRTON,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1895.    Order  reversed  (see  opinion).    Opinion  filed  November  18,  1895. 

John  P.  Wilson,  Clarence  A.  Knioht,  Egbert  Jamieson 
and  Frankun  P.  Simmons,  attorneys  for  appellants,  con- 
tended that  the  construction  of  a  railroad  in  a  public  street 
will  not  be  enjoined  at  the  suit  of  an  abutting  property 
owner  who  has  an  adequate  remedy  at  law. 

While  an  abutting  property  owner  can  not  assume  to  rep- 
resent the  public,  and  by  his  individual  suit  conclude  its 
rights  (Davis  v.  Mayer,  2  Duer.  663 ;  Winterbottom  v.  Lord 
Derby,  2  Law  R.  Exch.  316 ;  Hartshorn  v.  South  Reading, 
3  Allen  601 ;  McDonald  v.  English,  85  111.  232 ;  High  on 
Injunctions,  Sec.  762;  Pomeroy's  Eq.  Jurisi.,  Sec.  1379;  City 
of  East  St.  Louis  v.  O'Flinn,  119  III.  200 ;  City  of  Chicago 
V.  Union  Bldg.  Assn.,  102  111.  379 ;  Patterson  v.  C,  D.  &  V. 
Ry.  Co.,  75  111.  588 ;  Vanderpool  et  al.  v.  The  West  &  South 
Towns  Ry.  Co.,  Chicago  Legal  News,  March  24,  1894),  for 
damage  special  and  peculiar  to  himself,  he  has,  under  the 
constitution  and  laws  of  this  State,  a  remedy  at  law. 

The  fact  that  by  permission  to  use  the  street  for  a  par- 
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ticular  purpose  an  abutting  property  owner  will  be  specially 
damaged  affords  no  ground  for  restraining  such  use  so  long 
as  the  property  holder  is  able  to  recover  and  collect  all  the 
damage  he  suffers.  Vanderpool  v.  The  West  &  South 
Towns  Ry.  Co.,  supra;  Lorie  v.  North  Chicago  St.  By.  Co., 
32  Fed.  Rep.  270;  People  v.  Kerr,  27  K.  Y.  188;  Moses  v. 
Pittsburg  R.  R.,  21  111.  516,  523;  Stetson  v.  C.  &  E.  I.  E. 
R,,  75  111.  74;  Patterson  v.  C,  D.  &  V.  R.  R.,  Id.  588; 
Peoria,  etc.,  R.  R.  v.  Schertz,  84  111.  135;  C.  &  E.  I.  R.  E. 
V.  Loeb,  118  lU.  203;  C.  &  E.  I.  R.  R.  v.  Ayers,  106  lU.  5Jl; 
Pittsburgh  Ft.  Wayne  R.  R.  v.  Reich,  101  111.  511;  C.  k 
E.  I.  R.  R.  V.  McAuley,  121  111.  161;  Penn.  M.  L.  I.  Co.  v. 
Heiss,  141  111.  35,  58,  ^59;  Tibbets  v.  The  West  and  South 
Towns  St.  Ry.  Co.,  54  111.  App.  180;  Same  v.  Same,  38  N. 
E.  Rep.  664;  North  Chicago  St.  Ry.  Co.  v.  Cheetham,  58 
111.  App.  318. 

Gbekn,  Robbins  &  HoNORE,  attorneys  for  appellees. 

Mb.  Presiding  Justicb  Gary  deliyer]!^  the  opinion  of 
THE  CocBrr. 

Each  of  these  five  cases  involves  one  question,  common  to 
them  all,  which — ^as  we  decide  it — determines  for  this  court 
the  law  so  far  as  the  judgment  of  this  intermediate  court 
can  determine  a  question  which  may  thereafter  be  presented 
to  the  Supreme  Court. 

It  is  wholly  unnecessary  to  go  into  detail  about  the  facts. 
The  question  is,  can  street  abutting  property  owners,  free- 
hold or  leasehold,  or  persons  conducting  business  upon  a 
street,  have  an  injunction  to  prevent  the  construction  of  an 
elevated  railroad  upon  such  street,  on  the  ground  that  the 
ordinance^of  the  city  permitting  such  construction  is  invalid  t 

We  hold  that  such  injunction  should  not  be  granted;  that 
the  remedy  for  the  injury  which  the  property  owner,  or 
business  man,  may  sustain,  is  to  recover  at  law,  damages 
for  that  injury.  We  regard  that  doctrine  to  be  the  doctrine 
of  the  Supreme  Court. 

In  Patterson  v.  Chicago,  D.  &  V.  R.  R.,  75  111.  538,  where 
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the  complaint  was  that  without  ordinance  the  railroad  had 
laid  a  track  across  a  street  close  to  the  dwelling  of  Patter- 
son and  thence  alongside  of  his  house  upon  the  land  of  the 
railroad,  to  his  great  damage — stating  how,  the  court  said, 
"  the  fee  of  the  streets  is  in  the  city,  and  it  has  the  power 
to  control  and  regulate  their  use,  and  any  such  excess  of 
authority  in  the  use  of  a  street  as  is  here  claimed,  must  be 
left  to  be  redressed  by  the  public  authority,  and  equity 
should  not,  in  such  case,  at  the  suit  of  a  private  individual 
enjoin  the  operating  of  a  railroad."  Now,  in  that  case,  if 
Patterson  could  have  stopped  the  road  from  using  the  street 
crossing,  it  could  have  made  no  use  of  the  track  alongside 
of  his  "house,  and  thus  the  unwarrantable  use  of  the  street 
was — by  reason  of  its  connection  and  being  indispensable  to 
the  use  of  the  track — part  of  his  grievance.  For  the  dam- 
age, by  prevention  or  cure,  equity  could  give  no  relief,  but 
under  the  constitution  his  damages  could  not  be  denied 
him. 

It  is  true  that  the  frontage  act,  recited  in  North  Chicago 
St.  R.  R.  V.  Cheetham,  58  111.  318,  probably  has  no  appli- 
cation to  a  mere  crossing  of  a  street,  nor  had  the  constitu- 
tional provision  against  damaging  private  property  for  pub- 
lic use  then  had  the  elaborate  consideration  given  to  it  in 
Rigney  v.  City  of  Chicago,  102  111.  64;  but  the  Patterson 
case  was  last  year  cited  by  the  Supreme  Court,  in  Corcoran 
V.  Chicago,  M.  &  N.  R.  R.,  149  111.  219,  as  present  authority 
for  the  proposition  that  if  the  ordinance  permitting  the 
laying  of  a  railroad  track  in  the  street  subjects  the  street 
simply  to  an  additional  public  use,  it  is  well  settled  in 
this  State  that  an  injunction  will  not  be  granted  at  the 
suit  of  an  abutting  lot  owner  to  restrain  such  additional  use. 
And  in  this  last  case  the  frontage  act,  though  not  alluded  to 
in  the  case,  was  applicable,  and  the  doctrine  of  the  Rigney 
case  had  long  been  familiar  law  when  Corcoran's  case  was 
decided. 

The  ordinance  under  which  the  railroad  was  proceeding 
to  lay  the  tracks  of  which  Corcoran  complained,  had  been 
by  the  Supreme  Court  in  a  previous  case  declared  void. 
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The  report,  37  111.  App.  417,  when  the  Corcoran  case  was 
in  this  court,  shows  that  the  bill  contained  enoogh  charges 
as  to  his  interest  in  abutting  property,  and  the  ruin  of 
such  interest  and  of  his  business  by  the  proposed  tracks, 
and  yet,  says  the  Supreme  Court,  "  The  abutting  lot  owner 
is  remitted  to  his  action  at  law  to  recover  compensation  for 
the  consequential  damages  resulting  to  his  property  from 
the  additional  burden  imposed  upon  the  street." 

Decisions  in  other  States,  or  by  the  Supreme  Court  of 
this  State,  in  cases  of  encroachments  upon  highways  for  other 
purposes  than  furnishing  additional  facilities  for  travel  or 
transportation,  are  not  to  be  considered. 

Counsel  for  the  several  complainants  have  endeavored 
to  distinguish  these  pending  cases  from  former  cases  upon 
the  ground  that  the  proper  construction  or  legal  effect  of 
the  frontage  law,  confers  upon  abutters  not  signing,  a 
standing  in  equity,  as  otherwise  they  gain  nothing  by  it; 
citing  Eoberts  v.  Easton,  19  Ohio  St.  78.  But  if  "  abutting 
property  owners  who  sign  the  petition,  and  thus  put  in 
motion  the  legislative  action  of  the  common  council,  are  to 
a  certain  extent  charged  with  a  duty  to  the  public"  (see 
Doane  v.  Chicago  City  K.  E.,  October  14, 1895,  in  Supreme 
Court),  is  no  duty  to  the  public  charged  upon  those  who  will 
not  sign  ?  If,  for  the  purpose  of  reserving  their  right  to 
adequate  damages,  or  because  of  interest  in  some  competing 
enterprise,  present  or  prospective,  or  at  the  solicitation  of 
their  neighbors,  they  refused  to  sign,  are  their  claims  upon 
a  court  of  equity  for  its  extraordinary — ot  ought  to  be 
extraordinary — ^interposition  increased?  And  because  in- 
quiry into  the  motives  of  those  who  do  not  sign  is  impracti- 
cable in  fact,  whatever  it  may  be  in  theory,  it  should  be  held 
that  obedience  to  the  frontage  law  is  a  duty  of  the  common 
council,  a  remedy  for  a  violation  of  which  is  not  private. 

The  first  two  cases  mentioned  in  the  title  are  appeals  by 
the  owners  from  decrees  dismissing  their  bills  for  want  of 
equity.  The  last  three  are  appeals  by  the  railroad  from  in- 
terlocutory orders  granting  injunctions  upon  bills  filed  by 
owners.  All  the  bills  seek  as  relief  to  prevent  the  construc- 
tion of  the  elevated  railroads. 
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The  decrees  dismissing  the  bills  are  affirmed;  the  interloc-, 
utory  orders  are  reversed,  and  those  cases  remanded,  with 
directions  to  the  Circuit  Court  to  dissolve  the  injunctions. 

Mb.  Justiok  Shepabd. 

I  concur,  without  question,  that  where,  for  public  purposes 
of  this  kind,  there  is  a  valid  ordinance,  the  private  owner 
of  property  abutting  on  the  street  is  remitted  to  his  rem- 
edy at  law. 

But  where,  as  here,  it  is  admitted  by  the  record  that  the 
ordinance  is  void — that  is,  as  if  none  existed — I  am  con- 
strained to  the  opinion  that  the  private  owner  of  the  street 
may  have  his  remedy  in  equity  by  injunction.  I  do  not 
understand  that  in  any  case  the  Supreme  Court  has  consid- 
ered the  frontage  act  in  connection  with  question's  of  this 
character,  and  until  it  does  I  shall  be  likely  to  remain  of 
opinion  that  something  ot  value  was  intended  by  that  act 
to  be  reserved  to  the  property  owner  by  the  legislature. 
But  until  the  Supreme  Court  has  passed  upon  the  question 
the  opinion  of  a  majority  of  this  court  is  binding  upon  me 
as  the  law  of  the  court 
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1.  Equity  Practicb — Improper  Veriflcation  of  the  Bill. — An  affidavit 
in  verification  of  a  biU  in  chancery  by  the  agent  of  the  complainant, 
stating  that  he  has  read  the  biU  of  complaint  and  knows  the  contents 
thereof,  and  knows  the  same  to  be  true  of  his  own  knowledge,  except  as 
to  such  matters  and  things  as  are  therein  stated  to  be  upon  his  infor- 
mation and  belief,  and  as  to  those  things  so  stated,  he  believes  them  to 
be  true,  is  insufficient 

2.  Injunctions— /n«ij(^cien/  Affidavits  for  Oranting  Without  Notice. 
— An  affidavit  attached  to  a  bill  for  an  injunction  made  by  the  agent  of 
the  complainant,  stating  that  he  is  advised  and  informed,  and  so  states 
the  fact  to  be,  that  the  rights  of  the  complainant  will  be  unduly  preju- 
diced, if  the  injunction  in  this  cause  is  not  issued  immediately,  and  with- 
out notice,  to  the  defendant,  is  not  sufficient  to  entitle  the  complainant 
to  an  in  jimction  without  notice. 
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3.  SAXR—l89uing  Without  Notice— Insufficient  Affldavits.—A  mere 
statement  of  a  conclusion  in  an  affidavit  is  not  sufficient  to  make  it  ap- 
pear that  the  complainant  will  be  unduly  prejudiced  if  an  injunction  is 
not  issued  without  notice.  It  is  the  court,  judge  or  master  to  whom  that 
conclusion  is  to  appear,  and  the  facts  from  which  it  is  to  be  drawn  should 
be  stated  to  the  court,  judge  or  master. 

Injnnetlons. — Appeal  from  an  interlocutory  injunction  issued  by  the 
Circuit  Court  of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Order  reversed.  Opin- 
ion filed  November  18,  1805. 

Statement  cf  the  Case. 

This  is  an  appeal  from  an  order  entered  by  the  Circuit 
Court  of  Cook  County,  on  August  24,  1896,  granting  an 
injunction'  against  the  appellants,  ^^as  prayed  in  the  bill  of 
complaint,"  and  without  notice. 

The  substance  of  the  bill  is  as  follows : 

"  Your  orator,"  Edwin  Pardridge,  represents  that  he  is 
the  owner  of  the  three-story  and  basement  building  known 
as  ]^os.  1,  3  and  5  Emma  street,  Chicago,  Illinois;  that  the 
first  floor  is  arranged  for  mercantile  business;  second  floor 
as  public  hall  and  dining  room,  and  third  floor  as  public 
hall,  where  private  theatricals,  social  gatherings,  etc.,  are 
carried  on;  that  the  building  is  and  has  been  used  by 
respectable  people  in  that  neighborhood,  and  said  place  has 
a  high  reputation  for  quietness  and  respectability. 

That  on  April  13,  1896,  he  demised  said  first  floor  and 
basement  to  Peter  C.  King  for  two  years,  with  privilege  of 
extension,  to  be  occupied  as  a  dry  goods  store,  and  for  no 
other  purpose  whatever.  Eeference  is  made  to  copy  of 
lease,  which  is  attached  to  bill. 

*'  Your  orator  further  represents,  upon  information  and 
belief,"  that  King,  Franklin  and  Herzog  intend,  "not- 
withstanding the  limitation  in  said  lease  contained,  that 
said  premises  should  be  used  for  a  dry  goods  store,  and  for 
no  other  purpose  whatever,  to  erect  therein  a  stage  and 
put  in  tables,  chairs,  and  a  saloon  or  grocery,  for  the  pur- 
pose of  carrying  on  what  is  known  as  a  concert  hall,  giving 
certain   stage   performances,  serving  intoxicating  liquoi-s 
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through  the  audience  room,  and  thereby  conduct  a  place 
of  business  not  contemplated  by  the  covenants  of  said 
lease." 

Your  orator  further  represents  that  if  such  business  be 
allowed  to  be  carried  on  in  said  first  floor  room,  it  would 
ruin  the  character  and  reputation  of  said  building  as 
arranged  for  the  purposes  set  forth  in  said  bill. 

That  lessor  has  never  given  any  consent  to  use  said 
premises  for  any  purpose  other  than  as  set  forth  in  said 
lease. 

Prayer  for  writ  of  injunction  against  King,  Franklin  and 
Herzog,  their  agents  and  attorneys,  restraining  them  from 
opening  said  room  or  rooms  for  any  other  business,  or  run- 
ning or  conducting  any  other  business  than  that  of  a  dry 
goods  business  at  said  place,  and  that  they  and  each  of 
them  especially  be  enjoined  from  opening  said  place  for  the 
purpose  of  carrying  on  a  saloon,  grocery  or  concert  hall, 
until  further  order  of  court. 

Prayer  for  summons.  Prayer  for  perpetual  injunction 
upon  final  hearing  enjoining  defendants  from  conducting  in 
said  building  any  other  business  than  that  contemplated  in 
said  lease,  and  tof  other  relief  as  may  seem  meet. 

"  E.  J.  Walsh,  being  first  duly  sworn,  on  his  oath  says 
that  he  is  the  agent  of  the  complainant  therein  named, 
Edwin  Pardridge;  that  he  has  read  the  foregoing  bill  of 
complaint  and  knows  the  contents  thereof,  and  knows  the 
same  to  be  true  of  his  own  knowledge,  except  as  to  such 
matters  and  things  as  are  therein  stated  to  be  upon  his  in- 
formation and  belief,  and  as  to  those  things  so  stated  he 
believes  them  to  be  true." 

"  R.  J.  Walsh,  being  first  duly  sworn,  on  oath  says  that 
he  is  the  agent  of  the  complainant  in  the  above  entitled 
cause;  that  he  is  advised  and  informed,  and  so  states  the  fact 
to  be,  that  the  right  of  the  complainant  Avill  be  unduly  prej- 
udiced if  the  injunction  in  this  cause  is  not  issued  immedi- 
ately, and  without  notice,  to  the  defendant." 

On  presentation  of  this  bill  and  these  affidavits,  the  in- 
junction was  issued. 
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Newman  &  Noethbup  and  S.  O.  Levinson,  attorneys  for 
appellants. 

Bbabfobd  &  Denmark,  attorneys  for  appellee. 

Mb.  JusnoB  Waterman  delivered  the  opinion  op  the 
Court. 

The  verification  V)f  this  bill  is  by  R.  J.  Walsh,  who  states 
that  he  is  the  agent  of  the  complainant  therein  named, 
Edwin  Pardridge;  that  he  has  read  the  foregoing  bill  of 
complaint  and  knows  the  contents  thereof  and  knows  the 
same  to  be  true  of  his  own  knowledge,  except  as  to  such 
matters  and  things  as  are  therein  stated  to  be  upon  his  in- 
formation  and  belief,  and  as  to  those  things  so  stated  be 
believes  them  to  be  true. 

As  the  charges  in  the  bill  are  made  by  Edwin  Pardridge, 
who  therein  "represents"  that  various  matters  exist,  the 
affidavit  in  effect  is  that  Walsh  knows  that  Pardridge  rep- 
resents certain  things  to  be  as  set  forth  in  the  bill;  with  the 
exception  as  to  those  matters  as  "  are  therein  stated  to  be 
upon  '  his '  information  and  belief; "  that  is,  upon  the  infor- 
mation and  belief  of  Walsh.  As  nothing  in  the  bill  is  stated 
upon  the  information  or  belief  of  Walsh,  the  affidavit  is  in 
this  regard  meaningless. 

Nor  was  it  made  to  appear  that  the  rights  of  the  com- 
plainant would  be  unduly  prejudiced  if  an  injunction  was 
not  issued  without  notice.  What  was  made  to  appear  was 
that  R.  J.  Walsh  was  advised  and  informed  and  stated  the 
fact  to  be  that  the  complainant  would  be  unduly  prejudiced 
if  "  the  "  injunction  in  this  gause  "  is  "  (were)  not  issued  im- 
mediately and  without  notice  to  the  defendant.  This  state- 
ment is  a  conclusion  of  the  affidavit;  neither  to  the  master 
nor  the  court  was  thereby  anything  made  to  appeal  save  the 
conclusion  of  R.  J.Walsh.  It  is  to  the  court  that  the  neces- 
sity for  the  issue  of  an  injunction  without  notice  must  be 
made  to  appear,  and  facts  from  which  the  court  can  arrive 
at  such  conclusion  should  be  set  forth.  Brough  v.  Schanzen- 
bech,  59  lU.  App.  407. 


First  Distbict — Octobeb  Teem,  1895.      479 

Skala  T.  Bus. 

The  order  of  the  Circuit  Court  granting  an  injunction  is 
reversed. 

Qaey,  p.  J. 

The  affidavit  of  Walsh  to  dispense  with  notice  of  the  ap- 
plication is  in  its  fair  construction  an  affidavit  that  Pard- 
ridge  was  advised,  etc.,  which,  if  true,  might  better  be  sworn 
to  by  Pardridge  himself.  A  pronoun  grammatically  refers 
to  the  last  appropriate  antecedent. 


Joseph  Skala  and  Vary  Skala  v.  John  Bus. 

1.  Maucious  Prosbcution— Burden  of  proof, --In  actions  for  mali- 
cious prosecution  the  burden  is  upon  the  plaintiff  to  show,  by  a  prepon- 
derance of  the  evidence,  that  the  defendant  did  not  have  probable  cause 
to  institute  the  prosecutipn. 

Trespass  on  the  Case,  for  malicious  prosecution.  Appeal  from  the 
Superior  Court  of -Cook  County;  the  Hon.  Pmup  Stein,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1895.  Beversed  and 
remanded.    Opinion  filed  November  18,  1895. 

Samuel  H.  Trudb,  attorney  for  appellants,  contended 
that  a  conviction  before  a  magistrate  is  a  bar  to  a  malicious 
prosecution.     Phillips  v.  Kalamazoo,  53  Mich.  33. 

In  Emery  v.  Ginnan,  24:  111.  App.  65,  this  court  said : 
'.*  A  conviction  is  not  only  probable,  but  actual  cause." 

There  is  probable  cause  although  the  conviction  is  re- 
versed on  appeal.  Kaye  v.  Kean,  18  B.  Mon.  (Ky.)  839; 
Whitney  v.  Metcalf,  15  Mass.  242;  Cooley  on  Torts,  185; 
Newell  on  Malicious  Prosecution,  293. 

If  there  is  probable  cause,  it  makes  no  difference  whether 
there  was  malice  or  not.  Probable  cause  is  a  complete 
defense.  Fadner  v.  Filer,  27  App.  510;  Barrett  et  al.  v. 
Spaids,  70  111.  410;  Chapman  v.  Cowrey,  50  111.  512;  Eoss  & 
Co.  V.  Ellis,  35  111.  487;  Mitchinson  v.  Cross,  58  111.  366; 
Smith  V.  Hall,  37  111.  App.  29;  Low  v.  Greenwood,  30  111. 
App.  184;  Newell  on  Malicious  Prosecution,  307. 
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Fanning  &  Hbbdlicka,  attorneys  for  appellee. 

Mr.  Presidino  JusncE  Gary  delivered  the  opinion  of 
THK  Court. 

The  parties  and  witnesses  who  have  testified  in  this  cause, 
speaking  mainly  through  interpreters,  expressed  themselves 
very  imperfectly  in  their  own  tongue,  or  their  language  suf- 
fered great  damage  in  transmission. 

The  appellee  sued  the  appellant  for  a  malicious  prosecution 
of  the  appellee  for  his  conduct  on  the  night  of  June  26, 
1893. 

The  parties  all  lived  in  the  one  house,  of  which  the  ap- 
pellants were  the  owners.  On  the  question  of  probable 
cause,  the  evidence  very  greatly  preponderates  in  favor  of 
the  ap|)ellants.  None  was  offered  by  the  appellee  while 
putting  in  his  original  case,  though  it  was  then  necessary. 
Purcell  V.  McNamara,  1  Camp.  199. 

The  burden  of  proof  was  on  him  to  show  clearly,  by  a 
preponderance  of  the  evidence,  that  the  appellants  did  not 
have  probable  cause  to  institute  the  prosecution.  Palmer 
V.  Richardson,  70  111.  544,  is  one  of  the  many  like  cases. 

The  appellants'  two  daughters,  a  daughter-in-law  and  two 
other  witnesses  testified  on  the  defense  to  the  misconduct  of 
the  appellee,  and  that  one  Torol  took  him  away. 

All  this  the  appellee  denied  on  rebuttal. 

One  tenant  living  on  the  third  floor  of  the  house  heard 
nothing  of  a  disturbance,  and  Torol  testified,  "  I  have  never 
pulled  anybody  away."  He  was  a  good  witness.  Being 
asked  on  cross-examination:  "  You  say  you  never  pulled 
anybody  away  from  Skala's  window.  Is  that  right  ? "  A. 
*'  No,  I  didn't  see  him  on  that  night." 

Q.  "  On  what  night  ?  "  A.  "  Why  whatever  night  they 
were  testifying  to  here." 

The  reluctance  of  this  court  to  disturb  the  verdict  of 
juries  upon  evidence  is  pretty  well  known,  but  justice  some- 
times requires  it  to  be  done,  perhaps  oftener  than  we  seethe 
necessity. 

The  judgment  is  reversed  and  the  cause  remanded. 
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Fraiili  E.  Scott  and  Ward  Stocliton  t.  I.  B.  Mantonya.     ^g^  \% 

Frank  £.  Scott  Impleaded  with  Ward  Stockton  y.  L.  B.      g  ^ 

Mantonj^a. 

1.  CojTFESSiON  OP  JuDOMBNT— For  Bent  Due,— Under  a  power  of 
attorney  contained  in  a  lease,  by  which  the  lessee  authorizes  his  attorney 
for  him  and  in  his  name,  on  default  by  him  of  any  of  the  coTenants  of 
the  lease  or  upon  complaint  made  by  the  lessor  or  his  assigns,  to  enter 
his  appearance,  waive  service  of  process  and  confess  judgment  for  any 
rent  which  may  be  due  to  said  lessor  by  the  terms  of  the  lease,  with 
co3ts  and  attorney's  fees,  and  also  file  a  cognovit  of  the  amount  of  such 
rent,  together  with  costs  and  attorney's  fees,  a  judgment  may  properly 
be  confessed  for  the  amount  of  rent  due  as  shown  by  the  lease,  costs, 
and  attorney  fees  named. 

Motion  to  Tacate  Judgment  by  Confession,  for  rent  due,  etc.  Error 
to  the  Circuit  Court  of  Cook  County;  the  Hons.  John  Gibbons  and 
Richard  W.  Clifford,  Judges,  presiding.  Heard  in  this  court  at  the 
October  term,  1895.    Affirmed.    Opinion  filed  November  18,  1895. 

Statement  of  the  Case. 

The  two  cases  above  entitled,  are  based  upon  the  same 
lease.  In-  the  first  case,  judgment  by  confession  for  $210 
and  costs  was  entered  by  virtue  of  a  power  of  attorney  con- 
tained in  the  lease.  The  defendant,  Scott,  entered  a  special 
appearance  for  the  purpose  of  moving  the  court  to  vacate 
the  judgment  for  want  of  authority  or  jurisdiction  to  enter 
the  same,  and  for  no  other  purpose.  That  motion  being 
overruled,  he  has  sued  out  this  writ  of  error. 

In  the  second  case  the  defendants  came  into  court  and 
moved  to  vacate  and  set  aside  the  judgment,  and  for  leave 
to  plead,  supporting  their  motion  by  affidavits. 

Both  judgments  were  entered  by  confession  upon  the 
same  lease,  the  material  parts  of  which,  for  the  purpose  of 
the  questions  here  raised,  are  in  substance  as  follows : 

On  the  10th  day  of  March,  1894,  the  defendant  in  error, 
L.  B.  Mantonya,  leased  to  the  plaintiffs  in  error,  Frank  E. 
Scott  and  Ward  Stockton,  the  fourth  floor  of  the  south  half 
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of  the  Devonshire  Apartment  Building,  No.  374  and  376 
Dearborn  avenue,  to  be  used  for  a  residence,  from  the  10th 
day  of  March,  1894,  to  the  30th  of  April,  1895,  plaintiffs 
in  error  agreeing  to  pay  as  rent  during  the  term,  "  except 
in  case  of  fire  or  other  casualty  hereinafter  mentioned,"  the 
sum  of  $1,190,  in  monthly  installments  of  $85  each,  on  the 
first  of  each  month  during  said  term,  the  lessor  to  furnish 
'from  November  to  May,  at  his  own  expense,  steam  heat  for 
the  building,  and  at  all  reasonable  times  during  the  day  and 
evening  to  furnish  hot  water  for  necessary  use.  It  was  fur- 
ther agreed  that  the  lessee  should  pay  extra  for  any  un- 
necessary use  thereof. 

By  the  fourth  clause  of  said  lease  it  was  provided  that 
the  lessee  should  restore  the  demised  premises  with  glass  of 
like  kind  and  quality  for  the  several  windows  and  doors 
thereof  entire  and  unbroken  as  is  now  therein,  and  should  not 
allow  any  waste  of  water  or  any  misuse  or  neglect  of  water 
or  steam  heating  apparatus  on  the  demised  premises,  and 
should  pay  for  all  damage  to  demised  premises,  as  well  as 
any  and  all  damages  to  other  tenants,  by  reason  of  such 
waste  or  misuse. 

By  the  fifth  clause  it  was  provided  that  if  the  lessee 
should  fail  to  pay  the  rent  at  the  time  and  place  above  men- 
tioned, and  in  the  manner  .therein  provided,  and  the  same 
should  remain  unpaid  for  five  days,  the  lessor  or  his  agents 
are  authorized  to  declare  the  term  ended,  and  re-enter  the 
demised  premises  and  expel  the  lessee ;  or,  in  case  the  prem- 
ises should  be  abandoned  and  remain  unoccupied  for  fifteen 
days,  the  lessee  authorizes,  and  requests  the  lessor  to  re-enter 
the  same  and  proceed  to  re-rent  the  premises  at  the  lessors 
option,  and  apply  all  moneys  received,  after  paying  expenses, 
toward  the  rent  accruing  on  said  lease. 

By  the  sixth  clause  of  the  lease  it  is  provided  that  in  case 
of  failure  on  the  part  of  the  lessee  to  perform  any  of  his 
covenants,  said  lease  should  thereupon  terminate  at  the  op- 
tion of  the  lessor,  and  the  lessor  might  re-enter  without 
notice  or  demand;  the  rent  in  such  case  should  become  due, 
ba  apportioned  and  should  be  paid  on  and  up  to  the  date  of 
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such  re-possession  and  re-entry,  the  lessee  waiving  all  right 
to  any  notice  to  quit  possession  or  any  intention  to  re-enter 
under  the  statute,  and  to  be  liable  for  all  loss  and  damage 
resulting  from  such  violation. 

By  the  seventh  clause  it  was  provided  that  if  during  the 
term  the  building  of  the  demised  premises  should  be  de- 
stroyed by  fire,  or  the  elements,  or  partially  destroyed,  so 
as  to  render  the  same  wholly  unfit  for  occupancy,  so  that 
the  same  could  not  be  repaired  within  sixty  days,  then  the 
lessor  and  lessee  might  elect  that  said  lease  terminate  from 
the  date  of  such  damage  or  destruction,  and  the  lessee  might 
immediately  surrender  the  demised  premises  to  the  lessor, 
paying  rent  only  to  the  time  of  such  surrender.  And  if  the 
demised  premises  shall  be  repairable  within  sixty  days  of  the 
occurrence  of  such  injury,  then  the  rent  shall  immediately 
commence  after  the  repairs  shall  be  completed.  But  if  the 
premises  shall  be  so  slightly  injured  by  fire  or  the  elements 
as  not  to  render  them  unfit  for  occupancy,  then  the  lessor 
agrees  that  the  same  shall  be  repaired  with  all  reasonable 
promptitude,  and  in  such  case  the  rent  accruing  shall  not 
cease  or  be  determined. 

By  the  tenth  clause  of  the  said  lease  it  is  expressly  agreed 
that  if  default  shall  be  made  in  the  payment  of  rent,  or  any 
part  thereof,  and  in  the  covenants  and  agreements  to  be 
kept  by  the  lessee,  it  shall  be  lawful  for  the  lessor  or  his 
legal  representatives,  without  notice,  to  declare  said  term 
ended,  and  re-enter  said  premises  or  any  part  thereof,  with 
or  without  process  of  law,  and  expel  the  lessee,  without  any 
prejudice  to  any  remedies  or  proceedings  which  might  oth- 
erwise be  used  for  arrears  of  rent  and  breach  of  covenants, 
and  the  said  lessee  further  covenants  and  agrees  with  the 
lessor  that  he  shall  have  a  lien  a^  security  for  the  payment 
of  rent  on  all  of  his  property. 

The  power  of  attorney  is  as  follows : 

"The  lessee  hereby  irrevocably  constitutes  Milton  L. 
Thackaberry,  or  any  attorney  of  a  court  of  record  of  this 
State,  his  attorney  for  him  in  his  name  on  default  by  him  of 
any  of  the  covenants,  or  upon  complaint  made  by  said  lessor 
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or  his  assigns,  to  re-enter  his  (lessee's)  appearance  in  such 
court,  waive  service  of  process  and  confess  judgment  from 
time  to  time  for  any  rent  which  may  be  due  said  lessor,  or 
the  assigns  of  said  lessor,  by  the  terms  of  this  lease,  with 
court  costs  and  forty  dollars  attorney's  fees,  and  also  file 
a  cognovit  of  the  amount  of  rent  then  due,  together  with 
court  costs  and  forty  dollars  attorney's  fees,  with  an  agree- 
ment therein  that  no  writ  of  error  or  appeal  shall  be  prose- 
cuted upon  any  judgment  entered  by  virtue  hereof,  or  any 
bill  of  equity  filed  to  interfere  with  the  operation  of  said 
judgment,  and  to  waive  and  release  all  errors  which  may 
intervene  in  any  such  proceeding,  and  to  consent  to  an  im- 
mediate execution  upon  such  judgment,  hereby  ratifying 
and  confirming  all  that  said  attorney  may  do  by  virtue 
hereof." 

On  March  13,  1895,  defendant  in  error  filed  a  declaration 
in  the  Circuit  Court  declaring  for  $170  rent  due  for  the 
space  of  two  months  ending  on  the  10th  of  March,  1895,  and 
with  a  cognovit  signed  by  F.  E.  Makeel,  defendant's  attor- 
ney, confessing  judgment  for  $210,  including  $40  attorney's 
fee,  and  agreeing  that  no  writ  of  error  or  appeal  should  be 
prosecuted,  or  bill  in  equity  filed  to  interfere  in  any  manner 
with  the  operation  of  said  judgment,  releasing  errors,  etc. 
Also,  the  aflidavit  of  the  defendant  in  error  as  to  the 
genuineness  of  the  signatures  to  the  lease  and  power  of 
attorney. 

The  lease  was  attached  to  the  declaration  and  cognovit. 
Upon  this  document  being  presented  to  the  court,  it  forth- 
with proceeded  to  hear  evidence  as  to  the  amount  of 
rent  and  attorney's  fees  due,  and  after  the  hearing,  indorsed 
upon  the  declaration  and  cognovit,  as  authority  to  the  clerk, 
the  following:  "Judgment  entered  on  within  lease  for 
rent  and  attorney's  fees  after  hearing  evidence  in  open 
court,  March  13,  1895." 

BiTLKLBY,  Gray  &  Mork,  attorneys  for  plaintiff  in  error, 
contended  that  the  only  question  for  this  court  to  determine 
is,  did  the  Circuit  Court  have  jurisdiction  ? 

Section  66  of  the  Practice  Act  provides  that  "  any  person 
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for  debt  honafide  due  may  confess  judgment  by  himself,  or 
attorney  duly  authorized,  either  in  term  time  or  vacation, 
without  process." 

The  authority  to  confess  judgment  is  clear  and  explicit, 
and  must  be  strictly  followed.-  Roundy  v.  Hunt,  24  111.  698; 
Chase  v.  Dana,  44  111.  262;  Tucker  v.  Gill,  61  IlL  236;  Frye 
V.  Jones,  78  111.  627. 

The  entry  of  judgment  by  confession  can  only  be  sus- 
tained when  clearly  within  the  direct  terms  of  the  powers 
granted  in  the  warrant  of  attorney,  without  being  aided  by 
arguments  or  extrinsic  evidence.  Campbell  v.  Goddard,  117 
111.  251;  Haywood  v.  Collins,  60  IlL  336;  Spence  v.  Emer- 
son, 21  K  E.  Rep.  966. 

The  court  has  no  jurisdiction  beyond  the  authority  con- 
ferred by  the  warrant  of  attorney.  The  power  is  limited  to 
the  identical  purposes  stated  in  the  warrant.  Stein  v.  Good, 
115  111.  93;  Campbell  v.  Goddard,  117  lU.  251;  Little  v. 
Dyer,  138  111.  272. 

Rich  &  Stone  and  Leok  L.  Loehr,  attorneys  for  defend- 
ant in  error,  contended  that  a  judgment  by  confession  is  enti- 
tled to  all  the  presumptions  in  its  favor  which  prevail  in  the 
case  of  ordinary  judgments.  Bush  v.  Hanson,  70  111.  480; 
Johnson  v.  Berlizheimer,  84  III.  54;  Hanson  v.  Schlesinger, 
125  111.  230. 

Powers  of  attorney  must  be  strictly  pursued,  but  are 
subject  to  the  same  rules  of  construction  as  other  written 
contracts.     Holmes  v.  Parker,  25  III.  App.  225. 

The  rule  that  the  power  to  confess  a  judgment  must  be 
clearly  given  and  strictly  pursued,  otherwise  the  judgment 
may  be  set  aside  at  the  instance  of  the  defendant,  like  all 
other  rules,  has  its  reasonable  limitations,  and  must  not  be  ap- 
plied with  such  strictness  as  to  defeat  the  obvious  intentions 
of  the  party  granting  the  power.  Holmes  v.  Parker,  125  111. 
478;  Keith  v.  Kellogg,  97  111.  147;  Holmes  v.  Bemis,  124  111. 
453;  Packer  v.  Roberts,  140  111.  9;  40  111.  App.  445. 

The  form  of  the  lease  and  power  of  attorney  quoted  by 
plaintiff  in  error,  fullj^  warranted  the  court  in  rendering  a 
judgment  by  confession. 
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The  argument  of  the  plaintiflf  in  error  is  devoted  to  a  dis- 
cussion of  this  question,  and  the  main  authority  relied  upon 
to  establish  his  contention  is  the  case  of  Little  v.  Dyer,  138 
111.  272. 

It  seems  difficult  to  reconcile  this  case  with  a  large  num- 
ber of  previous  decisions  of  the  Supreme  Court.  Bush  v. 
Hanson,  70  111.  480;  Knox  v.  Winsted  Savings  Bank,  57  111. 
330;  Adam  v.  Arnold,  86  111.  185;  Iglehart  v.  Morris,  34  111. 
501;  Stuhl  V.  Shipp,  44  111.  133. 

Of  late  years  it  has  been  common  practice  to  confess 
judgments  on  leases;  and  this  court  has  upheld  such  judg- 
ments, both  before  and  since  the  decision  in  the  Little  case. 
Seaver  v.  Siegel,  54  111.  App.  632;  Werkmeister  and  Clark 
V.  Beaumont,  46  111.  App.  369. 

On  motion  to  vacate  a  judgment  entered  by  confession, 
the  question  is  not  whether  the  judgment  shall  be  vacated 
for  error  of  law,  but  whether  there  exist  any  equitable 
reasons  for  opening  the  judgment.  Knox  v.  Winsted  Sav- 
ings Bank,  57  111.  330;  Hempstead  v.  Humphrey,  38  lU.  90; 
Rising  V.  Brainard,  36  111.  79. 

On  application  to  set  aside  a  judgment  by  confession 
some  equitable  grounds  should  be  shown.  Seaver  v,  Siegel, 
54  111.  App.  632;  Stuhl  v.  Shipp,  44  111.  133;  FarweU  v. 
Huston,  151  111.  239. 

In  applications  to  set  aside  judgments  by  default  or 
entered  in  ex  parte  proceedings,  affidavits  in  support  of  such 
applications  are  to  be  construed  most  strongly  against  the 
party  making  the  application.  It  is  not  sufficient  to  state 
facts  from  which,  if  proved  on  a  trial,  a  defense  might  be 
inferred.  Crossman  v.  Wohlleben,  90  111.  537;  Chicago  Fire 
Proofing  Co.  v.  Park  National  Bank,  145  111.  481;  44  111. 
App.  151. 

Affidavits  of  the  defendant  should  controvert  or  deny  the 
statements  set  forth  in  those  of  the  plaintiff.  Sandberg  v. 
Temple,  33  111.  App.  633. 

Mb  Justice  Watermak  deliveeed  the   opinion  of  thk 
Court. 
It  is  insisted  that  the  Circuit  Court  did  not  have  jurisdic- 
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tiou  to  enter  this  judgment,  it  being  urged  that  it  was  not 
authorized  to  do  so  by  the  power  of  attorney.  The  power 
of  attorney  authorizes  a  confession  of  judgment  for  any  rent 
due  by  the  terms  of  the  lease;  the  judgment  was  only  for 
6uch  rent. 

PlaintiflF  in  error  urges  that  as  the  lease  obligates  the  lessee 
to  do  many  things  besides  paying  the  stipulated  rent,  as  to 
pay  all  damages  caused  by  waste  of  water,  neglect  or  mis- 
use of  steam  heating  apparatus,  and  as  the  lease  might  be 
by  the  lessor  terminated  for  a  failure  to  comply  with  any  of 
its  terms,  the  amount  due  and  owing  under  the  lease  is  un- 
certain. 

If  this  were  so,  still  by  the  lease,  as  the  amount  of  rent  is 
fixed  and  certain,  and  the  confession  and  judgment  was  for 
rent  alone,  no  evidence  was  necessary  in  order  to  determine 
for  what  sum  the  lease  and  warrant  of  attorney  authorized 
a  confession  of  judgment. 

The  rent  due  under  the  terms  of  the  lease  was  as  clearly 
pointed  out  as  is  the  sum  due  in  a  promissory  note  payable 
three  years  after  date  with  interest  payable  semi-annually. 
In  either  case  payments  may  have  reduced  the  amount 
which  otherwise  would  be  due. 

In  the  present,  as  in  the  case  of  a  promissory  note,  the 
amount  due  is  shown  by  the  instrument  and  the  efflux  of 
time.  If  payment  has  been  made,  in  whole  or  in  part,  the 
defendant  may  and  should  show  it. 

By  the  lease  in  question  only  the  stipulated  sum  of  $85  per 
month  is  "  rent;"  all  other  amounts  that  may  become  due 
under  the  conditions  of  the  lease,  are  not  rent,  but  merely 
damages  for  breach  of  covenants.  The  case  at  bar  is  there- 
fore unlike  that  of  Little  v.  Dyer,  138  111.  272. 

In  that  case  all  the  amounts  paid  by  the  lessor  for  water 
rates  and  gas  bills,  and  for  keeping  the  premises  in  a  clean 
and  healthy  condition,  became  by  such  payment  "  so  much 
additional  rent,"  and  due  and  payable  as  such;  it  was  thus  by 
the  face  of  the  lease  there  considered  apparent  that  how 
much  "  rent "  was  due  could  not  be  determined  by  an  in- 
spection of  that  document.    In  the  present  case  the  "  rent " 
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is  $85  per  month,  in  no  event  more  or  less;  and  for  "rent " 
and  nothing  else,  save  attorney's  fees,  and  coart  costs,  does 
the  warrant  of  attorney  authorize  a  confession;  the  power 
is  to  confess  judgment  for  a  certain  and  specified  sum,  as  in 
Nichols  v.  Huyet,  4  Johnson,  423,  it  is  said  the  power 
should  be. 

It  does  not  appear  that  the  evidence  heard  was  concern- 
ing, nor  is  there  anything  tending  to  show  that  judgment 
was  given  for,  anything  but  "  rent  due,"  as  shown  by  the 
lease.  The  judgment  was  in  accordance  with  the  statute 
under  the  law  as  laid  down  in  Bush  v.  Hanson,  70  III.  80, 
Seaver  v.  Siegel,  54  111.  App.  632,  and  Herkmeister  et  al.  v. 
Beaumont^  46  IlL  App.  369,  and  is  affirmed. 


The  Chicago  Fair  Grounds  Association  t.  People  of  the 

State  of  Illinois. 

1.  CoRPORATTONS— JKrc«0cftrigr  their  Fbtoers^Election  of  Remedies  by 
the  Attomey-Oeneral.—The  attorney-general  is  not  bound  to  proceed  at 
law  against  a  corporation  by  quo  warranto  proceedings  to  forfeit  its 
charter.  It  may  frequentiy  better  serre  the  public  interests  to  restrain 
a  Gori>oration  from  exceeding  its  powers  in  an  unlawful  direction  (as 
keeping  a  gaming  house)  than  to  punish  it  by  penal  remedies  or  to 
forfeit  it^  charter,  and  the  attorney-general  may  elect  which  course  he 
will  pursue. 

2.  Injvnctioit— Zte«  to  Restrain  a  Corporation  from  Doing  lUegal 
Act  and  Acts  Ultra  Vires, — An  injunction  lies  in  a  suit  on  behalf  of  the 
people  by  the  attorney-general  to  restrain  a  corporation  from  doing 
illegal  acts  and  exceeding  its  powers  in  an  unlawful  direction. 

8.  Sams— Pou^r  of  the  State. — ^It  is  not  enough  to  say  that  the  crim- 
inal laws  of  the  State  furnish  protection  against  the  commission  of  crim- 
inal acts  by  a  corporation.  Indictments  may  lie,  but  the  State  has  such 
an  interest  in  the  charters  it  grants  to  corporations  as  enables  it,  through 
the  intervention  of  a  court  of  equity,  by  its  process  of  injunction  to  stop 
Tiolations  of  law. 

Injanction, — Interlocutory  order.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1895.  Affirmed*  Opinion  filed  November  18, 
1895. 
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"*  Chicago  Fair  Grounds  Ass'n  v.  The  People. 

Statement  of  the  Case. 

On  August  14,  1895,  the  attorney-general  of  the  State, 
for  and  in  the  name  of  the  people,  filed  an  information  in 
chancery  against  the  appellant,  wherein  the  court  was  given 
to  understand  and  be  informed  that  the  appellant  is  a  cor- 
poration organized  under  the  laws  of  Illinois,  on  or  about 
February  20,  1894,  with  a  capital  stock  of  $300,000;  that 
the  object  of  said  corporation  as  set  forth  in  its  articles 
of  incorporation,  is  "  to  establish  and  maintain  a  driving 
park  and  race  track,  where  running,  trotting  and  other 
meetings  may  be  held,  to  develop  the  speed  and  endurance 
of  thoroughbred  horses,  and  to  hold  fairs,  horse  shows,  fat 
stock  exhibitions  and  entertainments  of  all  kinds  at  such 
driving  park." 

That  shortly  after  its  incorporation,  the  association 
secured  by  lease  op  otherwise,  the  possession  and  control 
of  certain  land  situate  in  said  Cook  county,  at  or  near  a 
place  called  Harlem,  in  said  county,  and  thereon  caused  to 
be  constructed  a  racing  track,  together  with  stables,  sheds 
and  a  building  commonly  called  a  grand  stand,  and  immedi- 
ately adjacent  thereto  a  large  number  of  what  are  com- 
monly known  as  betting  booths,  under  ^  common  roof  or 
shed,  open  at  all  sides,  all  of  which  sheds,  buildings  and 
booths  and  racing  tracks,  were  and  are  inclosed  in  a  close 
fence,  which  entirely  surrounds  said  grounds,  and  prevents 
entry  upon  the  premises  except  at  the  place  opened  by  said 
association  for  the  admission  of  persons  at  or  near  the 
grand  stand  and  betting  booths;  that  to  facilitate  the  trans- 
portation of  its  patrons  it  has  caused  railway  tracks  to  be 
extended  into  its  grounds,  and  trains  to  be  run  thereto  dur- 
ing the  time  races  are  conducted. 

That  after  the  completion  of  its  race  track  and  buildings, 
the  association  entered  upon  the  business  of  conducting  and 
managing  the  racing  of  horses,  and  to  that  end  oflfered  prizes 
and  premiums  on  races,  solicited  entries  for  horses  therefor, 
and  otherwise  invited  the  general  public  to  attend  the  same; 
that  the  association  has  at  all  times  during  the  races  con- 
ducted by  it,  permitted  and  allowed  within  its  grounds  and 
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buildings,  the  making  of  bets  upon  the  races  conducted  and 
run  under  its  management,  and  has  generally,  during  the 
time  of  such  races,  permitted  the  making  of  bets  and  wagers 
upon  horse  races  run  elsewhere,  and  has  licensed  or  other- 
wise knowingly  and  intentionally  given  and  permitted,  for 
a  consideration,  the  privilege  to  book-makers  to  engage  in 
the  business  within  its  inclosure  of  receiving  and  making 
bets  and  wagers  upon  all  such  races;  and  has  rented  and 
leased  to  such  book-makers,  its  booths  for  said  privilege  and 
purpose  for  the  consideration  of  $100  a  day  for  each  booth; 
and  that  the  association  has,  by  its  agents,  engaged  in  the 
business  of  book-making,  and  receiving  and  laying  bets  and 
wagers;  that  the  association,  its  officers  and  agents,  are  now 
engaged  in  said  business  of  renting  and  leasing  said  booths 
and  other  portions  of  its  business  and  premises  for  book- 
making  and  betting  purposes;  and  is  now,  by  its  officers  and 
agents,  engaged  in  the  business  of  receiving  and  laying  bets 
and  wagers;  that  the  association  ordinarily  runs  at  least  five 
races  a  day,  and  intends  on  giving  races  on  each  week  dur- 
ing each  alternate  two  weeks  until  November  1,  1895;  that 
the  association  furnishes  prizes  for  such  races;  that  the  prizes 
amount  to  $1,000  a  day  and  upward;  that  said  race  meet- 
ings are  generally  attended  by  1,000  persons  and  upward; 
that  by  reason  of  the  acts  of  the  association  and  its  officers, 
a  large  number  of  persons  are  brought  together  within  its 
grounds,  and  are  solicited  and  invited  by  the  agents  and 
licensees  of  the  corporation  and  by  other  persons,  with  its 
parmission,  to  engage  in  laying  wagers  and  bets  upon  horse 
races,  and  that  within  its  inclosure  many  portions  thereof 
are  daily  used  by  a  large  number  of  book-makers  in  their 
business,  who,  by  their  license  and  permission  of  the  corpo- 
ration and  its  offic-ers  openly  exhibit  the  "  odds  "  or  "  rates  " 
at  which  they,  the  book-makers,  are  ready  to  lay  bets  and 
wagers;  that  a  large  number  of  bets  and  wagers  are  being 
daily  made  by  such  book-makers,  and  by  the  officers  and 
agents  of  the  corporation  within  its  grounds;  that  during  the 
races  the  places  set  apart  for  the  purpose  of  gaming  are  vis- 
ited by  hundreds  of  persons  for  the  purpose  of  betting,  and 
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who  do  in  fact  lay  bsts  and  wagers  with  ^book-makers  and 
other  licensees  and  agents  of  the  corporation,  and  with  other 
p3rsons  permitted  to  be  within  the  grounds  for  betting  pur- 
poses; that  betting  and  gaming  is  openly  and  notoriously 
daily  carried  on,  on  the  premises  of  the  corporation  by  its 
procurement  and  permission,  and  under  the  direction  of  its 
officers;  that  the  maintenance  of  such  betting  arrangements 
and  the  business  of  gaming  is  now  the  principal  business  of 
the  corporation,  and  the  principal  source  of  its  income,  and 
that  its  profit  is  the  chief  return  the  corporation  secures  for 
its  outlay. 

And  said  attorney-general  charges  that  all  these  acts  and 
doings  of  the  corporation,  its  officers,  licensees  and  agents, 
are  wholly  without  any  corporate  right  or  authority  what- 
soever possessed  by  it,  and  wholly  in  excess  and  violation  of 
such  authority. 

And  said  attorney-general  further  gives  the  court  to  un- 
derstand and  be  informed  that  by  reason  of  the  premises, 
said  association,  its  officers,  agents,  etc.,  are  guilty  of  keep- 
ing a  common  gaming  house,  and  within  its  buildings  and 
grounds  procures  or  permits  persons  to  come  together  to 
play  for  money  or  other  valuable  things,  at  games,  and 
therein  keeps,  or  suffers  to  be  kept,  tables  and  other  appa- 
ratus for  the  purpose  of  playing  at  games  of  sport  for  money 
or  other  valuable  thing;  and  does  knowingly  rent  within 
its  grounds,  places  to  be  occupied  by  others  with  tables  and 
other  apparatus  for  the  purpose  of  playing  games  for  money, 
etc.,  and  where  persons  are  procured  or  permitted  to  come 
together  to  play  for  money,  contrary  to  the  form  of  the 
statute,  etc.;  that  by  reason  of  the  premises,  said  corporation 
is  guilty  of  maintaining  a  common  nuisance  to  the  public, 
and  to  the  great  injury  and  damage  of  the  people;  and  that 
said  corporation  will  continue  to  maintain  a  common  gam- 
ing house,  and  to  do  and  permit  to  be  done  within  its 
grounds  the  several  acts  and  doings  aforesaid,  to  the  con- 
tinuing great  damage  and  common  nuisance  to  the  public, 
unless  it  and  its  officers,  etc.,  be  restrained,  etc. 

The  said  attorney-general  further  informs  the  court  that 
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by  reason  of  the  wrongful  acts  aforesaid,  now  daily  being 
done,  the  rights  of  the  people  will  be  further  greatly  damaged 
unless  a  temporary  injunction  issue  without  notice. 

The  prayer  is  that  the  association  may  answer,  but  not 
under  oath,  etc.;  and  that  it,  its  officers,  agents  and  em- 
ployes may  be  perpetually  enjoined  and  restrained  from  the 
laying  of  bets  and  wagers  upon  horse  raxjes,  and  the  making 
of  books,  so  called,  thereon,  within  any  of  the  buildings,  or 
upon  any  part  of  the  premises  owned  or  controlled  by  said 
corporation,  its  officers  or  agents;  and  from  renting  or  leas- 
ing any  part  of  its  premises  for  such  purposes,  and  from 
licensing  or  in  any  way  permitting  its  premises  to  be  used 
for  such  purposes,  and  from  granting  any  right  or  privilege 
to  any  person  or  persons  whatsoever,  the  right  or  privilege 
to  make  books,  or  receive  or  lay  wagers,  within  or  upon 
any  part  of  the  building  or  grounds  of  said  corporation,  on 
horse  races;  and  from  procuring,  suffering  or  permitting 
persons  to  come  together  within  its  said  premises,  or  any 
part  thereof,  fof  the  purpose  of  playing  at  games  of  sport 
for  Inoney  or  valuable  thing,  and  for  a  writ  of  injunction 
accordingly. 

On  the  same  day  that  the  information  was  filed  a  tem- 
porary injunction  was  ordered,  and  the  writ  issued. 

On  the  next  day,  August  15th,  the  appellant  association 
entered  its  special  appearance  by  solicitor,  and  moved  the 
court  to  dissolve  the  injunction,  and  dismiss  the  informa- 
tion for  want  of  jurisdiction;  and  acting  upon  that  motion 
the  court  continued  its  hearing  until  the  following  Monday, 
and  suspended  the  injunction  until  further  ordered. 

Thereafterward,  on  August  24th,  the  appellant,  still  pre- 
serving its  special  appearance  tot  that  purpose  only,  moved 
the  court  to  quash  said  writ  of  injunction,  and  dismiss  the 
information,  which  was  overruled,  and  it  was  ordered  that 
the  writ  be  continued  in  full  force  until  further  ordered. 

From  both  the  order  of  August  14:th,  granting  the  inter- 
locutory injunction,  and  that  of  August  24th,  overruling 
the  motion  to  quash  the  writ,  the  defendant  association 
appealed,  and  by  stipulation  of  counsel  both  appeals  are  to 
be  considered  upon  one  and  the  same  record* 


\ 
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EicHARD  Pbendebgast  and  J.  E.  Deakin,  attorneys  for  ap- 
pellant, pontended  that  a  court  of  equity  has  no  jurisdiction 
to  restrain  the  commission  of  crime,  nor  to  enforce  moral 
obligations,  and  the  performance  of  moral  duties  as  such; 
nor  will  it  interfere  with  the  performance  of  any  illegal  act, 
merely  because  it  is  illegal,  in  the  absence  of  any  injury  to 
property  rights.  High  on  Injunctions,  Sec.  20  et  seijA 
Beach  on  Injunctions,  Sec.  1044  et  seq,;  Cope  v.  District 
Fair  Assoc'n,  99  111.  489;  The  Debs  Case,  15  Sup.  Ct.  Kep. 
900;  Att'y-Gen.  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  (N.  Y.)  371; 
State  V.  Crawford,  28  Kan.  726;  Verplank  v.  Mer,  Ins.  Co., 
1  Ed.  84;  Att'y-Gen.  t.  Bank  of  Niagara,  Hopk.  403;  Att'y- 
Gen.  V.  Tudor  Ice  Co.,  104  Mass.  239. 

In  the  absence  of  probability  of  irreparable  mischief 
being  done  by  a  short  delay,  or  unless  facts  showing  clearly 
the  existence  of  a  public  nuisance  injurious  to  property 
rights  are  admitted,  a  court  of  equity  will  not,  even  on  the 
application  of  the  attorney-general,  grant  an  injunction  until 
the  question  of  nuisance  or  no  nuisance  has  been  submitted  to 
a  jury.  2  Story's  Eq.  Jur.  (13th  Ed.),  Sees.  921-924a;  Atty- 
Gen.  V.  Cleaver,  18  Ves.  211;  Same  v.  United  Tel.  Co.,  31 
L.  J.  Ch.  329;  Same  v.  Heislon,  18  JST.  J.  Eq.  412;  Same 
v.  Brown,  54  N.  J.  Eq.  91;  Dunning  v.  Aurora,  40  111.  485; 
Lake  View  v.  Letz,  44  111.  81;  Wagle  v.  Reinbach,  76  111. 
322;  Oswald  v.  Wolf,  129  111.  209;  C.  &  E.  I.  R.  Co.  v. 
Loeb,  118  111.  203;  Nelson  v.  Mulligan,  151  111.  466. 

Georor  Hunt  and  John  S.  Stevens,  attorneys  for  ap- 
pellees, contended  that  one  of  the  grounds  upon  which  the 
injunction  was  asked  is  that  the  acts  complained  of  con- 
stitute a  public  nuisance,  and  that  they  can  be  restrained  at 
the  suit  of  the  attorney-general. 

The  keeping  of  a  common  gaming  house  is  indictable  at 
common  law  on  account  of  its  tendency  to  bring  together 
disorderly  persons,  to  promote  immorality  and  to  lead  to 
breaches  of  the  peace. 

A  house  where  a  faro- table  is  kept  for  the  purpose  of  com- 
mon gambling,  is,  per  ee,  a  nuisance,  etc.  2  Whar.  Crim. 
Law,  Sees.  2446-7. 
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The  facts  stated  in  the  information  are  much  the  same  as 
those  contained  in  the  statement  of  Swigart  case,  154  111. 
286. 

In  that  was  held :  (1)  That  book-making  and  pool-selling 
are  betting;  p.  288.  (2)  That  the  facts  in  that  case  showed 
the  keeping  of  a  common  gaming  house  within  the  meaning 
of  the  statute;  p.  294.  (3)  That  at  common  law,  gambling 
became  a  nuisance  when  accompanied  by  incidents  tending 
to  the  discomfort,  disorder  or  demoralization  of  society,  and 
that  the  drawing  together  of  large  numbers  of  persons,  as 
therein  stated,  was  demoralizing;  p.  296.  Swigart  v.  People, 
154  111.  284. 

A  ten-pin  alley  kept  for  gain  is  a  nuisance  at  common 
law;  and  it  is  so,  although  printed  rules  were  posted  forbid- 
ding minors,  and  stating  "  No  betting  allowed."  Tanner  v. 
Trustees,  etc.,  5  Hill  121. 

A  public  nuisance  must  be  something  which  subjects  the 
public  to  some  degree  of  inconvenience  or  annoyance.  16 
Am.  &  Eng.  Ency.  969. 

A  public  resort  for  betting,  betting  having  been  prohib- 
ited by  statute,  is  a  nuisance  per  se.  McLean  v.  State,  49 
K  J.  L.  471;  Meyer  v.  State,  42  Id.  145;  McLaughlin  v. 
State,  45  Ind.  338;  Com.  v.  McDonough,  13  Allen  (Mass.) 
581;  People  v.  Cutlow,  28  Hun  (N.  Y.)  465;  Smith  v.  Com., 
6  B.  Mon.  (Ky.)  21. 

The  remedies  for  purprestures  and  public  nuisances  are 
by  indictment,  by  proceedings  at  law  known  as  an  infor- 
mation for  intrusion,  resulting  in  abatement;  and  also  by 
proceedings  in  equity  for  abatement,  and  injunction  on 
information  by  the  attorney-general.  16  Am.  &  Eng. 
Encyc,  p.  940,  and  cases  cited. 

In  this  State  the  attorney-general  has  the  power  to  in- 
stitute proceedings  by  information  in  chancery  to  restrain 
public  nuisances.  Hunt  v.  C,  H.  &  D.  Ky.  Co.,  20  111. 
App.  283;  121  111.  638. 

Besides  the  remedy  at  law,  it  is  now  settled  that  a  court 
of  equity  may  take  jurisdiction  in  cases  of  public  nuisance 
by  an  information  filed  by  the  attorney-general    The  juris- 
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diction  has  been  fully  sustained  upon  the  principle  that 
equity  can  give  more  adequate  and  complete  relief  than  can 
be  Qbtained  at  law.  Georgetown  v.  Alexandria,  12  Pet.  93; 
Met.  City  Ey.  Co.  v.  Chicago,  96  111.  637. 

A  court  of  chancery  may  grant  preventive  as  well  as 
remedial  relief,  and  this  may  be  done  where  the  act  threat- 
ened would  be  punishable  unde^  the  criminal  laws  of  the 
State  as  s^  nuisance.    People  v.  St.  Louis,  5  Gilm.  351. 

Many  cases  might  be  produced  in  which  the  court  has 
interfered  to  prevent  nuisances  to  public  rivers  and  harbors; 
and  the  court  of  exchequer  as  well  as  this  court,  acting  as  a 
court  of  equity,  has  a  well  established  jurisdiction  upon  a 
proceeding  by  way  of  information  to  prevent  nuisances  to 
public  harbors  and  public  roads,  and  in  short,  to  prevent 
public  nuisances.  Att'y  Gen'l  v.  Forbes,  2  Mylne  &  C,  123, 
cited  in  Met.  City  Ry.  v.  Chicago,  96  111.  623. 

A  court  of  equity  will  not  only  interfere  upon  the  infor- 
mation of  the  attorney-general,  but  also  upon  the  applica- 
tion of  private  parties  directly  affected  by  the  nuisance.  2 
Story  Eq.,  Sees.  922-23. 

The  fact  that  the  commission  of  the  threatened  act  which 
it  is  sought  to  enjoin  as  a  nuisance,  may  be  punislied  crim- 
inally as  such,  will  not  prevent  the  exercise  of  the  restrain- 
ing power  of  equity.  1  High  on  Inj.,  Sec.  74S,  and  cases 
cited. 

In  proceedings  by  attorney-general  to  enjoin  public 
nuisance  by  the  pollution  of  a  river,  it  is  unnecessary  for  him 
to  show  any  actual  injury,  the  statute  having  prohibited 
the  act  complained  of.     1  High,  Inj.,  Sec.  764. 

"  A  court  of  equity  has  jurisdiction  to  restrain  existing  or 
threatened  public  nuisances  by  injunction,  at  the  suit  of 
the  attorney-general  in  England,  and  at  the  suit  of  the 
State,  or  the  people,  or  municipality,  or  some  proper  offi- 
cer representing  the  commonwealth  in  this  country."  Pom- 
eroy,  Eq.  Jur.,  Sec.  1349. 

Mb.  Justiob  Shepard    bbliverbd  the    opinion  of  the 
Court. 
Disregarding  all  technical  questions  brought  to  our  notice. 
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it  remains  to  be  determined  whether  a  court  of  equity  has 
jurisdiction  to  grant  relief  by  way  of  injunction  in  cases  like 
that  presented  by  the  information  here.  The  objects  for 
which  the  appellant  corporation  was  organized,  as  set  forth 
in  its  articles  of  incorporation,  were  proper  and  lawful.  The 
injunction  in  no  manner  interferes  with  the  attainment  of 
such  objects  in  a  lawful  manner.  It  is  only  directed  a^inst 
the  doing  of  acts  ultra  vires,  w^hich  tend  to  public  injury, 
are  opposed  to  public*  policy,  and  are  unlawful. 

What  is  forbidden  by  the  injunction  is  "  the  laying  of 
bets  on  horse  races,  and  the  making  of  books  thereon  within 
any  of  the  buildings^  or  upon  any  part  of  the  premises  pos- 
sessed, owned  or  controlled  by  the  Chicago  Fair  Grounds 
Association  whether  such  races  are  run  on  its  premises  or 
elsewhere;  from  renting  or  leasing  any  part  of  the  pi:emises 
of  said  corporation  to  be  used  for  book-making  or  gaming 
of  any  kind;  from  permitting,  licensing  or  allowing  any 
person  or  persons  to  make  books  or  receive  or  lay  wafers 
within  any  part  of  the  grounds  of  said  Chicago  Fair 
Grounds  Association,  on  horse  races,  and  from  procuring, 
permitting  or  suffering  persons  to  come  together  within  its 
said  grounds  and  premises  for  the  purpose  of  plaj^ing  at 
games  or  sport  for  money  or  other  valuable  thing." 

Thitt  everything  there  forbidden  is  opposed  to  public 
policy,  to  the  public  injury  and  unlawful,  can  not  be  denied. 
Swigart  v.  The  People,  50  111.  App.  181;  same  case,  154 
111.  284. 

And  that  it  is  against  the  doing  of  those  acts  that  are 
vltra  vires,  to  the  public  injury,  and  unlawful,  and  none 
others,  that  the  information  is  directed,  is  apparent  from 
the  allegations  of  the  information  shown  in  the  statement 
of  facts. 

The  attorney-general  was  not  bound  to  proceed  at  law,  if 
at  all,  against  the  appellant,  by  quo  warranto  proceedings  to 
forfeit  its  charter.  It  may  frequently  better  serve  the  pub- 
lie  interest  to  restrain  a  corporation  from  exceeding  its  pow- 
ers in  an  unlawful  direction,  than  to  punish  it  by  penal 
remedies,  or  to  forfeit  its  charter,  and  the  attorney-general 
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may  elect  which  course  he  will  take.  Attorney-General  v. 
Railroad  Co.,  35  Wis.  425. 

Nor  is  it  enough  to  say  that  the  criminal  la  wis  of  the 
State  furnish  protection  against  the  commission  of  the  un- 
lawful acts  informed  against.  It  doubtless  is  true  that  in- 
dictments therefor  Avould  lie,  but  the  State  has  also  such  an 
interest  in  the  charters  it  grants  to  corporations  as  enables 
it,  through  the  intervention  of  a  court  of  equity,  by  its  proc- 
ess of  injunction,  to  stop  a  further  continuance  of  violations 
of  law,  to  the  detriment  of  the  public,  by  corporations  act- 
ing as  its  agents, 

"  It  comes  with  an  ill  grace  from  a  corporation  to  aver 
that  because  the  abuse  of  its  corporate  privileges  consists  in 
committing  crime,  civil  remedies  are  unavailing."  Colum- 
bian Athletic  Club  v.  The  State  ex  rel.  (Indiana  Sup.  Ct.), 
40  N.  E.  Rep.  914. 

We  might  well  rest  content  with  a  reference  to  the  last 
cited  case,  as  deciding  all  the  principal  questions  raised  upon 
this  record. 

For  all  present  purposes  the  facts  set  forth  in  the  infor- 
mation stand  as  if  admitted,  and  we  are  clear  that  thev 
constitute  complete  grounds  for  the  equitable  relief  that  was 
granted. 

The  orders  a^ppealed  from  are  therefore  aflBrmed. 


Hardoch  Campbell  v.  Patrick  H.  Hnllen. 

1.  Personal  Injuries — Requisites  of  Recovery, — In  order  to  recover 
damages  sustained  by  personal  injuries,  the  result  of  negligence,  the 
plaintiff  must  show  that  he  was  in  the  exercise  of  ordinary  care  at  tlie 
time  of  the  accident. 

2.  Master  and  Servant— iVbf ice  of  Defects,  —A  master  is  not  required 
to  give  notice  of  what  is  apparent  to  a  servant  who  miderstands  the 
mode  of  construction,  etc. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Ck>urt  of  Cook  County;  the  Hon.  Henry  V.  Freeman,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Reversed  and  remanded. 
Opinion  filed  November  18,  1895. 

ToL.  LX  a 
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Walkbb  &  Eddy,  attorneys  for  appellant. 
J.  Wabrkn  Pease,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

On  January  8,  1892,  appellee  was  in  the  employ  of  appel- 
lant, as  a  carpenter  on  the  Casino  building,  in  Jackson  Park. 
The  roof  of  the  building  was  being  put  on.  The  rafters 
were  already  in  place  and  the  boards  of  the  roof  were 
being  laid.  On  the  outside  edge  of  the  roof  terra  cotta  or- 
naments Avere  being  placed.  These  terra  cotta  ornaments 
rested  upon  the  flange  of  an  "  I  "  beam,  and  the  top  of  the 
ornaments  or  terra  cotta  work,  when  finished,  was  even 
with  the  line  of  the  roof. 

This  terra  cotta  work  was  thirteen  or  fourteen  feet  from 
the  ground.     The  terra  cotta  was  composed  of  three  pieces. 

First,  the  base,  which  rested  upon,  and  was  fastened  to, 
the  "  I "  beam. 

Second,  the  middle  piece,  which  rested  upon  the  base, 
and  when  finished,  was  surrounded  with  mortar. 

Third,  the  top  piece,  which  was  placed  upon  the  second 
piece,  and  bolted  to  the  "  I "  beam  with  an  iron  bolt,  or  fas- 
tened with  wires. 

About  four  o'clock  of  the  afternoon  of  January  8th,  appel- 
lee was  ordered  by  Frazer,  foreman  of  appellant,  to  take  his 
tools  and  go  around  to  the  north  side  of  the  building.  Ap- 
pellee testified  as  follows : 

"  My  partner  went  up  on  top  and  I  handed  him  up  the 
sheeting  boards.  The  rafters  were  there  ready  for  us.  Then 
we  got  up  and  laid  the  sheeting  boards,  and  Frazer  came 
along  and  said,  '  You  have  enough  up  there  for  to-night;  go 
up  and  nail  them  down.' 

This  was  on  the  northwest  comer.  It  was  on  the  south 
end  we  put  up  the  sheeting  boards.  When  I  fell,  I  was 
working  on  the  southwest  corner." 

The  terra  cotta  work  was  not  done  by  thd  contractor  for 
whom  appellee  worked. 
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The  workmen  for  the  contractor  for  the  carpenter  work 
and  those  for  the  terra  cotta  work  had  been  working  side  by 
side  for  some  time  previous  to  the  accident.  Appellee  was 
familiar  with  the  way  the  terra  cotta  work  was  put  on  and 
fastened. 

He  says :  "  I  think  all  that  terra  cotta  was  put  up  in  the 
same  way;  so  far  as  I  saw,  it  was. 

There  was  a  lower  member  or  foundation  piece  put  on 
the  *  I  *  beam,  and  when  that  lower  member  was  bolted  to 
the  *  I '  beam,  they  stood  the  side  piece  on  its  edge,  and  that 
stood  there  untU  they  put  the  top  piece  on. 

That  top  piece  was  quite  a  heavy,  broad  piece,  and  when 
they  got  that  top  piece  in  place,  they  put  their  arm  in  and 
put  in  the  bolts.  They  did  not  fasten  it  until  they  got  the  top 
piece  in  place,  except  the  bottom  piece  was  fastened.  They 
did  not  fasten  the  side  or  top  piece  until  the  top  piece  was 
in  place. 

The  top  pieces  were  eighteen  or  twenty  inches  long. 
In  doing  the  work,  they  would  go  along  with  the  bottom 
piece  for  a  long  distance.  Two  gangs  worked  at  it;  one  put 
on  the  lower  and  one  finished  the  top.  They  could  put  on 
as  much  as  they  wanted  to  of  the  lower  course.  That  was 
all  open  work.  Then  they  could  stand  on  the  lower  pieces, 
as  many  of  the  side  pieces  as  they  wanted  to,  and  when  they 
put  on  the  top  piece,  then  they  put  the  bolts  in  and  fastened 
it  all,  and  it  was  when  the  top  piece  was  in  place  that  every- 
thing became  solid,  and  they  used  plaster  of  paris  to  finish 
up  the  seams,  so  that  it  would  look  like  a  stone  building. 
Of  course  the  plaster  of  paris  had  no  sustaining  power.  It 
was  not  until  the  top  piece  was  on  and  the  anchor  iron  or 
bolt  was  in  place,  that  the  whole  thing  was  solid." 

Appellee  was  directed  to  go  upon  the  roof  to  do  certain 
work;  after  he  had  been  upon  the  roof  for  a  time  he  started 
to  go  where  a  fellow-servant  working  with  him  was;  he 
walked  some  ten  or  twelve  feet  on  boards  and  rafters  laid 
upon  the  roof,  until  he  reached  the  terra  cotta;  here  he 
stepped  upon  the  middle  member  of  the  terra  cotta,  Avhich 
he  described  as  the  "  side  piece,"  the  top  piece  not  then 
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being  on;  this  side  piece  was  unfastened,  and  when  appellee 
stepped  upon  it,  he  fell  to  the  ground. 

Api^ellee  says  that  he  did  not  know  the  condition  of  the 
terra  cotta  at  the  southwest  corner.  Its  condition  was  ob- 
vious to  one  familiar  as  was  he  with  the  manner  in  which  it 
was  put  in  place.  He  could  not  have  failed,  had  he  looked, 
to  observe  that  the  top  piece  was  not  up  and  that  conse- 
quently the  "  side  piece "  was  unfastened. 

Doubtless,  to  step  upon  this  "side piece"  did  not  seem 
dangerous,  and  might  have  been  done  many  times  without  an 
accident;  it  was,  however,  a  thing  the  nature  of  which  was 
apparent,  and  appellee,  in  stepping  thereon,  took  the  risk  of 
the  loose  member  tipping  over  and  throwing  him  off. 

Appellee  says  that  he  had  previously  walked  upon  the 
terra  cotta  on  the  east  side;  the  fact  that  he  had  at  another 
place  done  without  harm  what  he  did  on  this  occasion  with 
a  resulting  injury,  by  no  means  establishes  that  he  was  at 
either  time  exercising  due  care. 

There  is  evidence  tending  to  show  that  appellant  knew 
of  the  condition  of  this  terra  cotta  at  the  time  when  appel- 
lee was  injured.  Such  knowledge  might  have  made  it  the 
duty  of  appellant  to  warn  appellee,  if  the  condition  of  the 
work  had  not  be^m  such  that  only  by  a  want  of  ordinarv 
care  and  observation  could  appellee  have  failed  to  know  of 
a  state  of  affairs  that  was  apparent.  Appellant  did  not 
place  the  terra  cotta  upon  this  building,  nor  was  he  in  any 
way  responsible  for  its  being  loose  and  unfastened,  while, 
so  far  as  appears,  appellee  had  every  opportunity  for  know- 
ing in  what  manner  it  was  placed. 

There  is  evidence  that  it  had  snowed  the  night  before  the 
accident  and  that  some  three  inches  of  snow  were  restino' 
upon  the  terra  cotta.  The  snow  could  not  have  led  one  to 
think  that  the  large  top  pieces  of  terra  cotta,  by  which  all 
the  work  was  fastened,  were  in  place,  nor  does  it  appear  to 
have  been  in  any  way  a  means  of  deception. 

Ordinarily,  a  man  walking  upon  a  building  in  course  of 
construction  will  be  more  careful  in  making  his  way  over 
material  covered  with  snow,  than  if  he  can  clearly  see  what 
it  is  upon  which  he  is  stepping. 
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It  does  not  appear  that  it  was  necessary  for  appellee  to 
have  stepped  upon  this  terra  cotta;  he  could  have  gone  by 
another  and  safer  route  to  the  place  toward  which  he  was 
directing  his  way.  While  we  do  not  mean  to  say  that  he 
must  select  the  safest  possible  way,  it  must  be  borne  in  mind 
that,  had  he  walked  along  the  platform  built  by  his  em- 
ployer, instead  of  going  over  terra  cotta  work  over  which  his 
master  had  no  control,  he  would  not  have  been  injured. 

The  jury  were,  in  effect,  instructed  that  if  appellant  knew 
and  appellee  did  not  know  of  the  condition  of  the  terra  cotta, 
and  appellant  failed  to  notify  appellee  of  such  condition, 
then,  if  appellant,  in  the  exercise  of  due  'care,  was  injured  in 
consequence  of  such  condition,  a  verdict  should  be  returned 
for  appellant. 

The  instruction  might  well  mislead,  because  the  condition 
of  the  terra  cotta  being  obvious,  appellant  was  not  required 
to  give  notice  of  what  was  apparent  to  appellee,  who  under- 
stood the  mode  of  construction.  This  the  jury  might  not 
understand.  It  is  not  so  much  knowledge  as  means  of 
knowledge  that  is  important. 

The  instructions  are  not  otherwise  free  from  fault. 

Because  it  does  not  appear  that  appellant  was,  in  step- 
ping upon  this  terra  cotta,  in  the  exercise  of  ordinary  care, 
the  j  udgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded* 
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1.  Lease — Assignment  and  Re-assignment — Liability  of  Second  As- 
signee.— An  assignee  of  a  lease  may,  by  re-assignment,  divest  himself  of 
aU  liability  upon  the  lease. 

2.  Distress  for  Rest— Relation  of  Landlord  and  Tenant  Must  Eoc- 
ist, — There  can  be  no  distress  unless  the  relation  of  landlord  and  tenant 
exists,  and  there  is  a  certain  fixed  rent  in  money,  produce  or  services, 
payable  at  a  certain  time. 

Distress  for  Rent. — Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1895.    AfBrmed.    Opinion  filed  December  2,  1895. 
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"Wilbur  &  IIauze,  attorneys  for  appellant;  C.  S.  Dakkow 
of  counsel. 

MoRAN,  Kraus  &  Mayer,  attorneys  for  appellee,  contended 
that  distress  will  lie  only  by  a  landlord  against  a  tenant. 
The  liabilities  and  duties  of  the  lessee  as  a  tenant  cease 
when  he  makes  an  assignment  of  the  lease.  So,  also,  even 
where  the  assignee  has  in  turn  made  a  covenant  to  pay  rent, 
his  liability  as  a  tenant  ceases  on  an  assignment  over. 

The  relation  of  landlord  and  tenant,  which  must  exist  in 
order  to  sustain  distress  under  the  statute,  does  not  exist 
unless  there  is  both  privity  of  estate,  i.  e.,  possession  or  right 
to  possession,  and  privity  of  contract,  express  or  implied, 
recognizing  and  authorizing  possession  or  the  right  to  pos- 
session as  a  tenant.  Marr  v.  Ray,  151  111.  340;  Murr  v. 
Glover,  34  111.  App.  373. 

The  definitions  given  by  text- writers,  and  precedents,  show- 
that  such  are  the  essential  elements  to  the  existence  and  con- 
tinuance of  the  relation  of  landlord  and  tenant. 

"  A  tenant  is  one  who  occupies  the  lands  or  premises  of 
another,  in  subordination  of  that  other's  title,  and  with  his 
assent,  express  or  implied."  1  Wood,  Landlord  and  Ten- 
ant, Sec.  1. 

So  an  assignor  of  a  lease  can  not  distrain,  though  his  as- 
signment be  in  the  form  of  a  lease  reserving  rent,  for  he 
has  no  privity  of  estate  with  his  assignee,  being  merely  in 
privity  of  contract.  Tiedeman  on  Real  Property,  Sec. 
182,  p.  118;  Parmenter  v.  Webber,  8  Taunt.  593;  Davis  v. 
Morris,  36  N.  Y.  574;  Wallbridge  v.  Pruden,  102  Pa.  St.  1. 

The  position  of  the  lessee  or  assignee  after  assignment 
over  is  strictly  collateral,  like  that  of  a  surety  or  guarantor. 
1  Wood,  Land.  &  Ten.,  Sec.  347. 

The  effect  of  an  assignment  is  to  make  the  lessee  a  surety 
to  the  lessor  for  the  assignee;  who,  as  between  himself  and 
the  lessor,  is  the  principal,  bound  while  he  is  an  assignee  to 
pay  the  rent  and  perform  the  covenants.  Wolveridge  v. 
Steward,  1  Cr.  &  M.  659;  Taylor,  Landlord  and  Tenant, 
Sees.  14,  438,  444,  452,  453,  454;  12  Am.  and  Eng.  Ency. 
Law,  p.  660. 


First  District — October  Term,  1895.      603 

Readey  v.  American  Brewing  Co. 

To  be  a  tenant^  one  must  actually  hold  land  under  another, 
or  at  least  have  t\ie possessory  rightto  occupy  the  same.  He 
must  hold  land  in  privity  of  estate  with  the  one  claiming 
rights  over  him  as  landlord.  Coles  v.  Marquand,  2  Hill 
447. 

When  a  lessee  or  an  assignee  has  assigned  he  is  no  longer  a 
teiiant  of  the  lessor.  No  action  can  be  brought  against  him 
which  depends  upon  a  privity  of  estate.  Bliss  v.  Gardner, 
2  IlL  App.  422;  Fletcher  v.McFarlane,  12  Mass.  43. 

All  liability  of  appellee  ceased  on  the  assignment  of  the 
lease  by  it 

The  law  is  well  settled  that  an  assignee  of  a  lease  by  re- 
assignment, divesting  himself  of  all  privity  of  estate,  frees 
himself  from  all  liability  on  the  lease.  Odell  v. Wake,  3  Camp. 
394;  Chancellor  v.  Poole,  2  Doug.  764;  Barnfather  v.  Jor- 
dan, 2  Doug.  452;  Negley  v.  Morgan,  46  Pa.  St.  281; 
Johnson  v.  Sherman,  15  Cal.  290;  St.  Louis  Public  Schools 
V.  Boatman's  Ins.  Co.,  5  Mo.  App.  91;  Dengler  v.  Michel- 
son,  76 'Cal.  125;  Sutliff  v.  Atwood,  15  Ohio  St.  186;  Fore- 
paugh  V.  Westfall,  58  K  W.  Rep.  689;  1  Wood,  Land.  & 
Ten.,  Sees.  305, 346, 350;  Taylor,  Land.  &  Ten.,  Sees.  438, 452; 
1  Woodfall,  Land.  &  Ten.,  p.  322,  Am.  Ed.;  Congregational 
Society  of  Sharon  v.  Rix,  17  Atl.  719;  1  Washburn,  Real 
Property,  326;  Howland  v.  Coffin,  9  Pick,  51;  Valliant  v. 
Dodemede,  2  Ark.  546;  Chancellor  v.  Poole,  2  Doug.  764; 
Odell  V.  Wake,  3  Camp.  394. 

Mb.  Justice  Waterman  delivebed  the  opinion  of  the 

COUET. 

Appellant  leased  certain  premises  to  the  Oberman  Brewing 
Company.  Among  the  conditions  of  the  lease  was  the  fol- 
lowing, which  provided  that  the  lessee  "  would  not  sub-let 
any  part  of  the  premises,  nor  assign  this  lease  without  in 
each  case  the  written  consent  of  the  party  of  the  first  part 
first  had,  and  will  not  permit  any  transfer  by  operation  of 
law  of  the  interest  in  said  premises,  acquired  through  this 
lease,  und  all  the  parties  to  this  lease  agree  that  the  cove- 
nants and  agreements  herein  contained  shall  be  binding 
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upon  their  respective  heirs,  executors,  administrators  and 
assigns.'^ 

The  Oberman  Brewing  Company,  with  the  consent  of 
appellant,  by  the  following  papers,  assigned  the  lease  to  ap- 
pellee: 

"  Assignment  and  Acceptance. 

For  value  received  we  hereby  assign  all  our  right,  title 
and  interest  in  and  to  the  within  lease  unto  American 
Brewing  Company, heirs  and  assigns,  and  in  considera- 
tion of  the  consent  to  this  assignment  by  the  lesscNr,  we 
guarantee  the  performance  by  said  American  Brewing  Com- 
pany of  all  the  covenants  on  the  part  of  the  second  party  in 
said  lease  mentioned. 

In  consideration  of  the  above  assignment  and  the  written 
consent  of  the  party  of  the  first  part  thereto,  we  hereby 
assume  and  agree  to  make  all  of  the  payments  and  perform 
all  the  covenants  aild  conditions  of  the  within  lease,  by  said 
party  of  the  second  part  to  be  made  and  performed. 

Witness  our  hands  and  seals  this day  of  December, 

A.  D.  1892. 

J.  Oberman  Bro.  Co.,    [Seal.] 

By  Geo.  J.  Obesman,     [Seal.] 

Pres't." 

(Corporate  Seal,  J.  Oberman  Brewing  Company.) 

Consent  to  Assignment. 

I  hereby  consent  to  the  assignment  of  the  within  lease 
to  the  American  Brewing  Company  on  the  express  condi- 
tion, however,  that  the  assignor  shall  remain  liable  for  the 
prompt  payment  of  the  rent  and  performance  of  the  cove- 
nants on  the  part  of  the  second  party  as  therein  mentioned. 

Witness  my  hand  and  seal  this  10th  day  of  September, 

A.  D.  1892. 

Peter  Eeadey.     [Seal.] 

Witness,  Ernest  Kretz.*' 

Appellee  paid  the  rent  up  to  the  time  the  assignment, 
shown  by  the  following  agreement,  was  made  : 

"  Chicago,  Illinois,  February  28,  1894. 
For  value  received  we  hereby  sell,  transfer  and  assign 
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to  August  H.  Hardkop,  his  heirs  and  assigns,  all  our  right, 
title  and  interest  in  and  to  a  certain  lease  of  the  first  floor 
of  the  building  at  northeast  corner  of  Ogden  avenue  and 
California  avenue,  Chicago,  Illinois,  with  the  hall,  building 
and  garden  and  ice-house  situated  on  the  east  of  and  also  in 
the  rear  of  said  building,  with  flat  number  1  (one)  situated 
on  the  second  floor  of  said  building,  being  a  lease  executed 
November  1,  1891,  by  Peter  Eeadey  as  lessor,  to  the  J.  Ober- 
man  Brewing  Company  as  lessee,  of  the  said  premises, 
and  which  lease  is  for  a  term  from  the  first  day  of  January, 
A.  D.  1892,  until  the  thirtieth  day  of  April,  A.  D.  1895. 

American  Brewing  Company. 
By  GusTAv  Hessert,  Jr.,  Secretary." 
(Corporate  Seal.) 

"  Chicago,  111.,  February  28,  1894. 
I  hereby  accept  the  above  sale,  transfer  and  assignment 
of  the  lease  above  described. 

August  H.  Hardkop.     [Seal.] 
Witnessed  by  Alfred  S.  Austrian." 

The  rent  accruing  thereafter  not  being  paid,  appellant 
distrained  upon  the  goods  of  appellee. 

It  is  insisted  by  appellant  that  the  ordinary  rule  that  an 
assignee  of  a  lease  may  relieve  himself  of  obligation  by 
assigning  to  a  third  party,  is  not  here  applicable,  because, 
the  lease  containing  a  provision  that  it  should  be  binding 
upon  the  assigns  of  the  parties  thereto,  all  its  covenants 
became  binding  upon  appellee  when  it  voluntarily  became 
an  assignee  thereof,  and  as  the  lease  could  not  have  been 
assigned  by  the  original  lessee  without  the  consent  of  appel- 
lant, it  could  not  be  assigned  by  appellee  without  such  con- 
sent; it  having,  it  is  urged,  made  itself  a  party  to  and  agreed 
to  perform  and  be  bound  by  all  the  covenants  of  the  lease. 

There  is  nothing  in  the  record  here  presented,  tending  to 
show  that  appellee,  in  taking  an  assignment  of  this  lease, 
intended  to  undertake  to  perform  the  covenants  thereof;  on 
the  contrary,  the  fact  that  the  condition  that  the  assignor 
should  remain  liable  for  the  performance  of  the  covenants 
was  expressly  inserted  in  the  assignment  of  appellee,  and 
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the  printed  clause  in  the  blank  against  a  further  assign- 
ment without  leave  of  the  lessor,  stricken  out,  tend  to 
show  that  appellant  and  appellee  understood  that  appellee 
did  not  become  responsible  for  the  fulfillment  of  the  cove- 
nants of  the  lease. 

We  have  been  referred  to  no  case  wherein  it  has  been 
held  that  the  insertion  in  the  lease  of  a  provision  that  its 
covenants  are  binding  upon  the  heirs  and  assigns  of  the  par- 
ties, renders  them  liable  for  the  performance  of  such  cove- 
nants. 

In  the  assignment  under  consideration  in  the  case  of  Kew 
V.  Trainor,  150  111.  150,  the  license  to  assign  was  expressly 
limited  to  a  particular  person,  O.  Q.  F.  Russell,  and  on  the 
condition  that  no  further  assignment  of  the  lease  should  be 
made  without  the  written  assent  of  the  lessor,  and,  in  addi- 
tion, Kussell,  the  assignee,  covenanted  that  on  consideration 
of  the  license  he  would  "  perform  all  the  covenants  and  con- 
ditions of  the  original  lease  to  be  kept  and  performed  by  the 
lessee." 

In  the  case  of  Consolidated  Coal  Co.  v.  Peers,  39  111. 
, App.  453,  the  court  found  that  there  was  an  express  agree- 
ment by  the  assignee  to  perform  the  undertakings  of  the 
lessee;  the  language  of  such  agreement  is  not  set  forth,  but 
the  court  finds  it  to  exist;  we  find  no  such  agreement  in  the 
present  case. 

That  an  assignee  of  a  lease  may,  by  re-assignment,  divest 
himself  of  all  liability  upon  the  lease,  is  well  established.  1 
Wood,  Land.&  Ten.,  Sec.  346;  Taylor,  Land  &  Ten.,  Sec.  452; 
1  Woodfall,  Land.  &  Ten.,  p.  422,  Am.  Ed.;  Sexton  v.  Chi- 
cago Storage  Co.,  129  111.  318;  Chicago  Attachment  Co.  v. 
Davis  S.  M.  Co.,  142  111.  171-178. 

The  judgment  of  th^  Superior  Court  is  afla.rmed. 


George  8.  Snowies  y.  Henry  J.  Goodrich. 

1.  TBUST&— 7Vu«fee«  by  Operation  of  /xiti?.— Where  a  peraon  takes 
the  title  to  land  as  security,  he  is  considered  as  a  trustee  holding  the 
title  as  such,  and  if  he  sells  it  and  receives  the  purchase  price,  he  be- 
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comes,  by  operation  of  law,  a  tmstee  for  the  person  for  whom  he  held 
the  same  as  securily  for  the  amomit  of  purchase  money  received  by 
him. 

2.  Trustees— Sef-ojfa  in  Accounting. — When  a  trustee  is  called  upon 
to  account  to  his  beneficiary  for  the  property  intrusted  to  him,  he  can 
not  set  off  an  independent  debt  due  him,  individually,  from  the  benefi-  . 
ciary,  against  the  trust  indebtedness,  for  he  is  not  a  mere  debtor  but  holds 
the  trust  property  in  a  different  capacity,  viz.,  as  a  trustee,  and  there- 
fore the  debt  owing  by  him  and  the  debt  due  to  him  are  not  due  in  the 
same  right  or  capacity,  and  lack  mutuality. 

In  Equity. — Bill  for  relief.    Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Oliver  H.  Horton,  Judge,  presiding.    Heard  in  this    - 
coart  at  the  October  term,  1895.    Affirmed.    Opinion  filed  December  2, 
1895. 

Lyman  &  Jackson,  attorneys  for  appellant. 
Stirlen  &  King,  attorneys  for  appellee. 

Mb.  Justice  Shepabd  delivebed  the  opinion  of  the 
Court. 

One  William  H.  Knowles  filed  his  bill  against  both  par- 
ties, appellant  and  appellee,  and  one  Anna  V.  Knowles, 
averring  that  he  was  the  owner  of  one-half  of  certain  lots  of 
land,  and  that  he  and  the  appellee,  Goodrich,  after  having 
made  a  trust  deed  on  said  premises,  in  June,  1882,  to  secure 
a  note  of  himself  to  appellant,  conveyed  the  same  in  August, 
1884,  by  a  quit-claim  deed,  to  appellant,  which  deed  was  in- 
tended only  as  a  mortgage;  that  afterward,  in  June,  1888, 
appellant  conveyed  the  same  premises  to  the  said  Anna  V. 
Knowles,  but  without  consideration;  that  he,  the  said  Will- 
iam H.  Knowles,  has  paid  all  but  a  small  part  of  said  note 
to  appellant;  that  appellant  has  paid  taxes  and  acquired  tax 
liens  upon  said  premises,  and  prays  to  be  allowed  to  redeem 
his  one-half  of  said  premises  upon  payment  of  what  remains 
due  on  his  said  note,  and  his  share  of  the  expenses  and  taxes 
paid  by  appellant  concerning  the  property,  as  to  which  an  ^ 
accounting  is  asked. 

The  appellee  filed  his  cross-bill  in  the  suit,  averring  that 
he  was  the  owner  of  the  other  one-half  of  said  premises; 
that  he  was  not  a  party  to  the  consideration  of  the  trust 
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deed  from  the  said  William  H.  to  appellant,  and  that  the 
quit  claim  deed  from  himself  and  the  said  William  H.  to 
appellant  was  a  mere  mortgage  given  to  further  secure  the 
debt  owing  by  said  William  H.  to  appellant;  and  that  it  was 
agreed  between  himself  and  appellant  that  upon  the  pay- 
ment of  said  indebtedness  of  William  H.,  and  payment  by 
himself  of  one-half  of  the  amount  expended  by  appellant  in 
paying  taxes  and  in  extinguishing  tax  titles  to  said  premises, 
he,  the  appellee,  would  be  entitled  to  have  reconveyed  to  him 
an  undivided  half  of  said  premises.  It  was  also  averred  in 
the  cross-bill  that  the  quit  claim  deed  by  appellant  to  Anna 
V.  Knowles  was  without  consideration,  and  was  fraudulent 
as  to  appellee,  and  that  she  held  the  title  to  one-half  of  the 
premises  in  trust  for  appellee. 

The  prayer  of  the  cross-bill  followed  the  averments  of  the 
bill,  and  was  for  an  account  between  appellee  and  a])pellant 
in  respect  to  taxes,  expenses  and  tax  titles,  and  that  ap])ellant 
and  the  said  Anna  be  decreed  to  convey  to  appellee  the  one- 
half  of  said  premises  upon  payment  of  the  amount  found  due 
appellant. 

Subsequently  an  amended  cross-bill,  more  particular  in 
averment,  was  filed  by  appellee,  but  its  substance  and  the  relief 
asked  was,  for  the  purpose  of  this  appeal,  in  substance  as  in 
the  original  cross-bill.  Anna  V.  Knowles  answered  both 
bill  and  cross-bill,  and  averred  that  she  acquired  the  title  to 
said  premises  in  good  faith  and  for  value,  and  without  notice 
of  the  equities  of  either  appellant  or  appellee. 

The  decree  of  the  Circuit  Court  found  the  equities  sub- 
stantially as  charged  in  both  bill  and  cross-bill,  except  as  to 
Anna  V.  Knowles,  as  to  whom  it  was  found  that  she  ac- 
quired a  good  faith  title  to  the  one-half  of  the  premises 
claimed  by  appellee,  and  that  as  against  her  the  appellee  had 
no  title;  but  that  in  the  accounting  between  appellee  and 
appellant,  the  former  was  entitled  to  a  credit  of  $874.50 — 
being  one-half  of  the  purchase  money  paid  to  appellant  by 
Anna — with  interest  thereon  from  April  8,  1889,  which  was 
the  date  Anna  paid  appellant  said  purchase  price. 

As  between  appellee  and  appellant,  an  accounting  was  had; 
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and  it  is  said  in  appellant's  brief  that  "  the  only  question 
on  this  appeal  arises  out  of  that  accounting,  and  is  whether 
the  claim  of  George  S.  Knowles  (appellant)  interposed 
against  the  claim  of  Goodrich  (appellee)  was  barred  by  the 
statute  of  limitations." 

We  concur  with  appellant's  counsel  in  the  first  part  of 
that  statement,  that  the  question  here  arises  out  of  that  ac- 
counting, but  not  with  the  concluding  portion,  which  con- 
fines the  consideration  of  that  subject  to  whether  the  claim 
referred  to  is  barred  by  the  statute  of  limitations. 

Other  reasons  are  urged  upon  us  why  that  claim  was  prop- 
erly rejected  by  the  Circuit  Court,  and  we  prefer  to  first 
consider  them. 

The  claim  referred  to,  consisted  of  a  statement  in  writing: 
made  by  appellee,  Goodrich,  to  the  appellant,  under  date  of 
June  1,  1881,  which  closed  with  an  acknowledgment  that 
on  that  date  the  total  amount  due  appellant  was  $397.50. 
The  statement  consisted  of  numerous  small  items  of  both 
debits  and  credits  of  a  personal  character  between  the  par- 
ties, and  equalized  interest,  leaving  a  balance  of  $97.50  to  the 
credit  of  appellant,  to  which  was  added  the  amount  of  $300, 
as  proceeds  of  a  sight  draft  or  loan  made  by  appellant  to 
appellee. 

This  amount  of  $397.50  was  allowed  in  the  accounting  by 
the  master,  but  was  rejected  by  the  court,  and  we  think 
correctly  so. 

It  was  found  by  the  decree,  and  such  finding  is  not  dis- 
puted, that  the  appellant  took  the  title  to  the  land  as  secu- 
rity. He  therefore  held  the  title  as  a  mere  trustee.  When 
he  sold  it  to  Anna  V.  Knowles  and  received  the  purchase 
price  from  her,  he  became,  by  operation  of  law,  a  trustee  for 
appellee  for  the  amount  received  by  him. 

It  does  not  matter  that  it  was  not  charged  in  appellee's 
cross-bill  that  appellant  had  received  the  purchase  price  as 
trustee  for  the  appellee. 

That  relationship  flowed  from  what  was  charged.  The 
cross-bill  did  aver  facts  which  occurred  between  the  parties, 
that  constituted  appellant  a  trustee  of  the  title  to  the  land, 
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and  if  he  wrongfully  sold  the  same,  it  follows  that  he  be- 
came a  trustee,  by  operation  of  law,  of  the  purchase  price 
paid  to  him  for  the  land. 

The  finding  of  the  Circuit  Court  in  that  regard,  and  that 
in  the  accounting  to  be  taken,  appellee  should  be  credited 
with  that  sum,  was  right. 

"When  a  trustee  is  called  upon  to  account  to  his  benefici- 
ary for  the  property  intrusted  to  him,  he  can  not  set  oflf  an 
independent  debt  due  him  individually  from  the  beneficiary 
against  the  trust  indebtedness.  And  this  is  for  the  reason 
that  the  trustee  is  not  a  mere  debtor,  but  holds  the  trust 
property  in  a  different  capacity,  viz.,  as  a  trustee,  and 
therefore  the  debt  owing  by  him  and  the  debt  due  to  him, 
are  not  due  in  the  same  right  or  capacity,  and  lack  mutual- 
ity. Sec.  22  Am.  and  Eng.  Ency.  of  Iaw,  311,  where  nu- 
merous authorities  are  collected. 

The  decree  of  the  Circuit  Court  having  to  be  affirmed,  for 
the  reason  indicated,  it  becomes  unnecessary  to  consider  the 
question  as  to  whether  the  claim  of  the  appellant  against 
appellee  was  barred  by  the  statute  of  limitations. 

The  decree  of  the  Circuit  Court  is  affirmed. 


eo  510 

1648  1%  _^    ___ 

•flb  510    American  Exchange  National  Bank  y.  James  H.  Walker. 


1.  Voluntary  Assignments— JVbf  Hevocahle  as  Against  Creditors, 
—To  revoke  a  deed  of  assignment  after  the  rights  of  creditors  have  at- 
tached, the  assent  of  aU  creditors  is  essential,  in  the  absence  of  express 
statutory  provision.    Howe  v.  Warner,  154  lU.  227,  foUowed. 

2.  Same — Preferences  Not  to  he  Oiven, — The  unadministered  estate 
of  an  insolvent  under  the  statute  concerning  voluntary  assignments, 
can  not  be  lawfully  appropriated  for  the  purpose  of  purchasing  a  ma- 
jority of  claims  against  the  estate  and  thereby  procure  a  discontinuance 
of  the  assignment  proceedings  and  a  payment  in  fuU  of  certain  creditors 
to  the  exclusion  of  others.  So  doing,  is  in  effect  to  give  a  preference  to 
one  set  of  creditors  over  another,  and  is  in  violation  of  the  letter  and 
spirit  of  the  statute. 

Creditor's  Bill.— Appeal  from  the  Sux)erior  Court  of  Cook  County; 
the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1895.    Affirmed.    Opinion  filed  December  2,  1895. 

Swift,  Campbell,  Jones  &  Martiit,  attorneys  for  appellant. 
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WiLLiTs,  Case  &  Odell,  attorneys  for  appellee,  contended 
that  the  transaction  whereby  appellant  acquired  the  assets 
was  a  fraud  upon  appellee. 

At  common  law  the  employment  of  a  deed  of  voluntary 
assignment  to  compel  creditors  to  release  their  claims  was 
fraudulent.  Hyslop  v.  Clark,  14  Johns.  458;  Grover  v.  "Wake- 
man,  11  Wend.  187;  Armstrong  v.  Byrne,  1  Edw.  Ch.  79; 
Haydock  v.  Coope,  53  N.  Y.  68;  Howell  v.  Edgar,  3  Scam. 
417;  Ramsdell  v.  Sigerson,  2  Gil.  78;  Conkling  v.  Carson,  11 
111.  508;  Townsend  v.  Coxe,  151  lU.  62;  Young  v.  Clapp,  147 
111.  176. 

Any  jesort  to  the  voluntary  assignment  act  for  the  pur- 
pose of  coercing  creditors  into  the  acceptance  of  a  percent- 
age of  their  claims  in  full  satisfaction,  and  any  exhaustion 
of  the  assets  to  procure  the  consent  of  a  majority  of  the 
creditors  to  a  discontinuance,  are  fraudulent  as  against  non- 
assenting  creditors.  Howe  v.  Warren,  154  111.  227;  Terhune 
V.  Kean,  155  111.  506;  Walker  v.  Q.  W.  Loverin  Co.,  37  Chic. 
Legal  News,  318. 

Mb.  Justice  Shepard  delivered  the  opinion  of  the  Court. 

On  July  25,  1889,  the  Q.  W.  Loverin  Company,  a  corpo- 
ration, made  a  general,  assignment  to  one  John  Roper,  for 
the  benefit  of  its  creditors.  The  assignee  continued  to  carry 
on  the  business  formerly  conducted  by  the  assignor  until 
October  10, 1889.  On  the  last  mentioned  date,  the  County 
Court  of  Cook  County,  where  the  assignment  proceedings 
were  pending,  entered  an  order,  discontinuing  the  assign- 
ment proceedings,  and  ordering  the  assignee  "  to  turn  over 
to  such  person  or  persons  as  the  said  Q.  W.  Loverin  Com- 
pany may  direct,  all  the  assets "  remaining  in  his  hands 
after  the  payment  of  his  fees,  expenses,  etc. 

It  was  recited  in  said  order  that  the  said  Q.  W.  Loverin 
Company,  together  with  ninety-four  per  cent  in  number 
and  ninety-two  per  cent  in  amount  of  its  creditors,  had  as- 
sented in  writing  that  all  the  said  assignment  proceedings 
might  be  discontinued. 

In  pursuance  of  such  order,  the  said  assignee,  on  said 
October  10,  1889,  reconveyed  unto  the  Q.  W.  Loverin  Com- 
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pany  all  the  undisposed-of  assets  remaining  in  his  hand?, 
and  simultaneously  with  such  reconveyance  and  under  a 
previously  arranged  plan,  the  said  Q.  W.  Loverin  Company 
conveyed  all  of  said  assets  by  a  bill  of  sale  to  William  T. 
Van  Arsdale,  who  executed  a  declaration  of  trust  that  he 
held  the  same  for  the  benefit  of  the  appellant,  the  Amer- 
ican Exchange  National  Bank,  and  subject  to  its  direction. 

Some  time  prior  to  the  order  discontinuing  the  assign- 
ment proceedings,  Mr.  Edgar  B.  Tolman,  who  was  acting  as 
the  attorney  of  the  said  Q.  W.  Loverin  Company,  made  an 
arrangement  with  the  appellant  bank,  through  its  presi- 
dent, under  which,  if  Tolman  should  produce  to  the  appel- 
lant an  agreement  by  a  majority  of  the  creditors  of  the  Lov- 
erin Company,  in  number  and  amount,  to  accept  an  agreed 
percentage  for  their  claims  and  consent  to  the  discontinu- 
ance of  the  assignment  proceedings,  it,  the  appellant,  would 
advance  the  funds  needed  to  pay  for  said  claims.  Under 
that  arrangement  Tolman  bought  and  took  assignments  to 
himself  of  a  large  majority,  both  in  number  and  amount,  of 
the  claims  existing  against  the  Loverin  company,  and  the 
appellant  advanced  the  money  to  pay  therefor.  A  part  of 
the  arrangement  between  Tolman  and  appellant  was  that 
an  order  discontinuing  the  assignment  proceedings  should 
follow  upon  the  purchase  of  said  claims,  and  that  the  entire 
assets  of  the  Loverin  company  then  in  the  hands  of  the  as- 
signee should  be  turned  over  to  the  appellant,  or  some  one 
it  might  designate,  and  belong  to  it. 

No  provision  was  made  for  any  creditor  except  such  as 
should  accept  the  offered  percentage,  and  there  was  no  ar- 
rangement as  to  the  number  of  claims  that  should  be  bought, 
except  that  a  majority  in  number  and  amount  should  be 
secured,  in  order  to  enable  the  order  of  discontinuance  to  be 
obtained,  and  the  vesting  in  the  appellants  of  all  the  assets 
held  by  the  assignee, secured. 

The  appellant  itself  was  also  a  creditor  of  the  Loverin 
company  to  the  amount  of  $10,500,  on  an  indebtedness  cre- 
ated before  the  assignment,  and  that  claim  was  also  assigned 
by  the  appellant  to  Tolman.  The  advances  to  Tolman  by 
appellant  for  buying  the  other  creditors'  claims  amounted  to 
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about  $17,800,  and  the  claim  so  bought  by  Tolman,  together 
with  its  own,  were  assigned  by  him  to  the  appellant. 

With  the  appellant  thus  the  owner  of  the  purchased  claims 
and  the  possessor  of  all  the  assets,  the  business  of  the  Loverin 
company  was  continued  and  carried  on  by  the  appellant, 
through  its  agent,  Van  Arsdale,  the  appellant  making 
further  advances  for  that  purpose,  until  February  25,  1890. 
By  that  time  the  appellant  had  realized  enough  out  of  the 
assets  and  business  to  repay  its  original  claim  of  $10,500, 
together  with  its  advances  and  expenses  in  full,  with  in- 
terest 

Appellant  did  not  obtain,  nor  claim  any  right  to  have  any 
more  for  the  claims  purchased  with  the  money  furnished 
Tolman,  than  what  it  actually  advanced,  with  interest. 

Being  thus  repaid  in  full,  the  appellant  on  that  day  di- 
rected Van  Arsdale  to  convey  and  assign  to  one  Janes  all  the 
assets  of  the  business  that  remained,  except  the  book  accounts, 
and  it  was  done  by  written  assignment  or  bill  of  sale  of  that 
date. 

The  consideration  of  that  assignment  was  expre^ed  as  one 
dollar,  and  the  agreement  of  Janes  to  pay  all  the  outstand- 
ing indebtedness  created  by  Van  Arsdale  in  connection  with 
the  business,  and  ^^  other  good  and  valuable  considerations," 
and  it  was  recited  in  the  bill  of  sale  that  the  book  accounts 
were  thereby,  at  the  request  of  Janes,  assigned  to  one  John 
Brown. 

The  appellant  received  nothing  for  the  sale  to  Janes  and 
Brown,  or  either  of  them. 

So  far  as  we  are  able  to  ascertain,  the  real  consideration 
of  the  sale  to  Janes,  so  far,  at  least,  as  either  the  appellant 
or  Van  Arsdale  are  concerned,  was  the  assumption  by 
Janes  of  $5,795.11,  outstanding  indebtedness  incurred  by 
Van  Arsdale,  and  the  payment  of  between  $200  and  $300 
by  Janes,  under  the  direction  of  Van  Arsdale,  to  different 
persons  for  merchandise. 

It  is  not  altogether  clear  out  of  what  arrangements  or 
negotiations  the  purchase  by  Janes  arose. 

Mr.  Dewey,  the  president  of  the  appellant  bank,  testified 
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that  the  only  purpose  he  had  in  doing  *what  was  done,  was 
to  obtain  satisfaction  of  the  appellant's  claims,  and  that 
with  that  done,  he  was  willing,  although  no  agreement, 
either  express  or  implied,  existed  to  that  effect,  to  convey 
the  assets  to  anybody.  He  further  testified  that  the  only 
conversation  he  ever  had  with  any  one  on  the  subject  of 
what  should  be  done  with  the  surplus  assets  that  might 
remain  after  the  appellant^s  claims  were  satisfied,  was  with 
Mr.  Edgar  B.  Tolman,  who,  as  already  stated,  was  the  attor- 
ney of  the  Loverin  company;  that  on  the  day  that  Van 
Arsdale  made  the  bill  of  sale  to  Janes,  or  the  day  before, 
he  sent  for  Tolman  to  come  to  the  bank;  that  Tolman 
came,  and  he,  Dewey,  then  said  to  him,  *'  that  the  bank's 
claims  were  fully  satisfied,  and  with  Van  Arsdale  protected 
against  any  possible  claim  that  might  arise,  we  were  willing 
to  convey  the  assets — I  do  not  remember  whether  I  said  to 
him  or  to  anybody  connected  with  the  Q.  W.  Loverin  Com- 
pany— but  I  did  say  we  would  convey  on  Van  Arsdale  being 
properly  protected.'' 

During  another  period  of  his  examination,  Mr.  Dewey 
testified : 

"  I  would  say  that  the  conveyance  by  Van  Arsdale  to 
Mr.  Janes  and  Mr.  Brown  was  made  by  the  direction  of 
some  one  connected  with  the  Q.  W.  Loverin  Company 
either  as  an  officer  of  the  company,  or  Mr.  Tolman,  the 
attorney,  but  it  would  be  impossible  for  me  to  state  defi- 
nitely who  gave  that  direction.'^ 

It  appears  that  Janes  was  the  brothw  of  him  who  was 
vice-president  of  the  Q.  W.  Loverin  Company,  and  that 
Brown  was  the  father-in-law  of  Q.  W.  Loverin,  and  a  cred- 
itor of  the  Loverin  company  at  the  time  of  its  assignment, 
to  the  amount  of  about  $4-,500,  and  that  h6  was  one  of  the 
creditors  who,  with  others,  accepted  forty  per  cent  of  their 
claims  in  cash  out  of  the  money  advanced  by  appellant,  and 
consented  to  the  order  of  discontinuancOf  and  that  the  book 
accounts  assigned  to  him  without  consideration  had  a  face 
value  of  between  $6,000  and  $7,000,  and  actually  realised 
more  than  the  amount  of  appellee's  judgment.    The  appel- 
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lee  was  a  creditor  of  the  Q.  W.  Loverin  Company  at  the 
time  the  latter  made  its  general  assignment,  and  afterward 
recovered  a  judgment  against  it  for  $1,674.82,  upon  which 
an  execution  was  duly  issued  and  returned  unsatisfied. 
He  is  one  of  the  creditors  who  did  not  assign  their  claims 
to  Tolman,  nor  consent  to  the  discontinuance  of  the  assign- 
ment proceedings,  and  has  never  received  anything  out  of 
said  estate.  He  filed  this  creditor's  bill  upon  his  said  judg- 
ment in  June,  1890. 

The  bill  attacks  the  acts  of  the  appellant  in  the  matter, 
and  charges  it  with  having  become  liable  by  reason  thereof 
to  pay  the  said  judgment  to  appellee,  and  the  decree  gave 
the  relief  asked. 

The  legal  effect  of  this  transaction,  although  it  took  a 
somewhat  different  form,  was  exactly  like  that  attempted 
and  exposed  in  the  case  of  Howe  v.  Warren,  reported  in 
154  111.  227,  and  was  fraudulent  in  law  against  the  appellee. 

There  was,  under  the  facts  of  this  case,  except  in  matter 
of  form,  no  more  of  a  reinvesting  of  the  assignor  with  the 
assigned  assets  than  was  done  with  the  assets  of  the  assignor 
in  that  case.  In  form  there  was  an  improvement  in  the 
methods  employed,  but  the  substance  was  as  absent 

It  would  be  mere  supererogation  for  us  to  elaborate  the 
reasons  for  this  conclusion  where  there  is  such  easy  refer- 
ence to  what  the  Supreme  Court  said  in  that  case.  The 
principles  there  enunciated  are  precisely  in  point. 

We  have  no  hesitation  in  saying  that  the  Superior  Court 
entered  the  correct  decree,  and  it  will  therefore  be  affirmed. 

Mr.  Justice  Waterman. 

I  am  unable  to  see  how  appellee  is  entitled  to  more  than 
the  amount  which  he  would  have  realized  had  the  assign- 
ment proceedings  been  carried  on,  the  assets  disposed  of, 
estate  administered,  and  proceeds  distributed  by  the  as- 
signee in  the  ordinary  course. 

The  rule  laid  down  in  Chicago  Building  Society  v.  Cowell, 
65  111.  453-461,  seems  applicable. 
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70  :h35  1.  QUARAJ^TY — Nature  of  the  Contract, — ^A  guarantor  k  bound  only 
by  the  strict  letter  or  precise  terms  of  the  contract  of  his  prmcipal,  whose 
performance  he  has  guaranteed.  He  is  in  this  respect  a  favorite  of  the 
law;  a  claim  against  him  is  strictissimi  juris, 

2.  Sahb — Which  Covers  Nothing, — ^A  contract  of  guaranty  which 
covers  nothmg,  can  not  be  the  subject  of  a  recovery. 

Assumpsit,  on  a  contract  of  guaranty.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1895 .  Reversed.  Opinion  filed  December 
2, 1895. 

Albert  H.  Tyrrell,  attorney  for  appellant;  Hsnrt  M. 
Bacon  and  Henry  Schofield,  of  counsel. 

Flower,  Smith  &  Musgrave,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 

THE   CODRT. 

The  appellee,  a  corporation,  sued  the  appellant  upon  this 
guaranty : 

"  Chicago,  January  10, 1894. 

In  consideration  of  the  sum  of  one  dollar,  and  other 
valuable  considerations,  received  from  John  A.  Tolman  Co., 
the  receipt  of  which  is  hereby  acknowledged,  we  hereby 
guarantee  the  payment  to  John  A.  Tolman  Co.,  of  any  and 
all  moneys  collected  by  Edward  "W.  Otstott  for  account  of 
John  A.  Tolman  Co.,  and  for  all  moneys  which  they  may, 
from  time  to  time,  advance  to  said  Edward  W.  Otstott,  and 
any  and  all  indebtedness  now  due,  or  which  may  hereafter 
become  due  John  A.  Tolman  Co.,  in  excess  of  the  amount 
due  said  Edward  W.  Otstott,  as  per  the  present  or  any  future 
agreement  between  said  John  A.  Tolman  Co.  and  said  Ed- 
ward W.  Otstott;  and  we  hereby  waive  notice  of  accept- 
ance of  this  guarantee  by  John  A.  Tolman  Co.,  and  to  accept 
a  verified  statement  of  the  account  as  kept  in  the  regular 
books  of  said  John  A.  Tolman  Co.  as  correct  and  final  be- 
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tween  the  said  company  and  the  said  Edward  W.  Otstott, 
and  without  requiring  any  demand  or  notice  of  default;  and 
we  agi-ee  that  any  extension  may  be  granted  him  or  any  se- 
curity taken,  or  security  taken  surrendered,  and  any  secu- 
rity hereto  released  at  any  time  without  notice  or  affecting 
my  liability.  My  liability,  however,  ^  limited  hereby  to  two 
thousand  ($2,000)  dollars^  together  with  interest  at  seven 
per  cent  per  annum  until  paid,  and  all  costs,  attorneys'  fees 
and  expenses'  that  shall  arise  from  enforcing  collection,  and 
for  such  amounts  this  is  intended  as  a  continuing  guarantee 
until  revoked  by  notice  in  writing  to  me.  Any  amount 
which  shall  become  due  from  me  upon  this  contract  of  guar- 
antee, we  agree  to  pay  at  the  office  of  John  A.  Tolman  Co., 
in  Chicago,  Illinois. 

Witness  my  hand  and  seal  this  13th  day  of  January,  1894, 
in  the  Village  of  Oxford,  and  State  of  Ohio. 

R.  M.  L.  Huston,  Oxford,  Ohio. 
R.  B.  RioB,  Chicago  Lawn,  Illinois." 

The  appellee  put  in  evidence  this  document: 

"  John  A.  Tolman  Co.,  importers  and  wholesale  grocers, 
4,  6  and  8  Lake  sti'eet,  and  61,  63,  65,  67,  69 
and  71  Michigan  Ave. 

John  A.'  Tolman,  Pres't,  F.  A.  Braymer,  Jr.,  Treas. 

S.  A,  Tolman,  V. -Pres't         A.  S.  Delaware,  Sec'y- 

Chicago,  January  25,  '94. 

This  memorandum  certifies : 

Engaged  E.  W.  Otstott  as  salesman  to  solicit  orders  for 
goods  for  us  (John  A.  Tolman  Co.),  he  expending  his  entire 
time  and  energy  in  faithfully  and  intelligently  rendering 
such  service,  for  one  year  from  date,  or  longer,  as  agreed 
(or  at  our  option  as  to  time  if  less  time);  we  are  to  pay  him 
forty  (40)  per  cent  of  the  profits  he  makes  on  the  route  sell- 
ing goods  for  us ;  he  to  pay  his  own  expenses  and  furnish 
his  own  sample  cases.  We  to  be  the  final  judge  of  all  credit 
given  customers ;  no  order  is  to  be  counted  as  a  sale,  except 
order  is  acceptable  to  us.  On  the  further  condition  that  he 
stays  the  full  year's  time  out,  and  also  stands  fifty  (50)  per 
cent  of  any  losses  that  may  be  incurred  from  bad  debts,  or 
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any  expense  for  collecting  difficult  accounts  on  the  territorv 
for  the  time;  then  when  the  sales  of  the  year  are  col- 
lected for,  we  are  then  to  pay  an  additional  ten  (10)  per 
cent  of  the  profits  (but  until  that  time  this  ten  (10)  per 
cent  of  the  profits  is  to  be  held  as  a  guarantee  fund  for 
the  purpose  specified).  At  the  end  of  the  time  when  the 
sales  of  the  year  shall  be  collected  for,  and  collections  for 
the  sales  of  the  vear  are  all  made,  and  no  losses  for  bad 
debts  have  occurred,  we  are  to  pay  over  the  ten  (10)  per 
cent;  but  if  any  losses  have  occurred,  we  are  to  deduct  half 
of  the  amount  of  the  same  from  this  ten  (10)  per  cent 
guarantee  fund  and  pay  over  the  balance.  But  if  half  of 
the  amount  of  the  losses  exceed  the  amount  of  the  guar- 
antee fund,  we  are  to  stand  the  balance. 
Agreed  to.  E.  W.  Otstott. 

The  words- "  in  excess  of  the  amount  due  said  Edward  W. 
Otstott "  in  the  guaranty  are  surplusajsre,  put  in  parenthet- 
ically, and  expressing  only  what  would  have  been  implied 
without  them;  but  tending  to  confuse  the  otherwise  plain 
meaning  that  the  next  clause — "  as  per  the  present  or  any 
future  agreement  between  said  John  A.  Tolman  Co.  and 
Slid  Edwaixi  W.  Ottstot " — refers  toall  the  different  modes 
in  which  Otstott  might  become  liable  to  John  A  Tolman 
Co.,  as  recited  in  the  preceding  clauses. 

Thus  referring,  the  clause  "  as  per,"  etc.,  is  a  limitation 
upon  the  liability  of  the  guarantors;  they  are  only  liable  for 
such  liabilities  of  Otstott  to  John  A.  Tolman  Co.  as  accrued 
under,  in  pursuance  of,  or  according  to  the  provisions  of 
some  agreement  between  Otstott  and  John  A.  Tolman  Co. 
John  A.  Tolman  Co.  v.  McClure,  10  Ind.  App.  28;  37  N.  E. 
Rep.  289. 

The  words  "as  per"  are  a  short  business  method  of  ex- 
pressing a  meaning  for  which  I  have  used  more  words. 
And  such  agreement  must  precede  the  liability — else  the 
liability  could  not  accrue  "  as  per  "  the  agreement;  such  an 
agreement  or  promise  as  the  law  might  imply  as  following 
a  liabilitv  of  Otstott  to  John  A.  Tolman  Co.  was  not  what 
the  parties  meant  and  is  not  within  the  terms  of  the  guar- 
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aaty.  But  one  agreement  to  which  the  words  "as  per" 
can  refer  is  shown — that  herein  copied.  Under  that  Otstott 
could  not  become  liable  to  John  A.  Tolman  Co.  for  any- 
thing, unless  it  might  be  for  samples  not  accounted  for,  or 
damages  for  not  staying  a  year,  which  are  not  claimed.  He 
was  only  to  work  and  pay  his  own  expenses.  His  contin- 
gent liability  for  losses  was  to  be  satisfied  only  from  his 
commissions. 

Had  there  been  more  than  one  agreement  between  Otstott 
and  John  A.  Tolman  Co.,  it  might  be  a  question  whether 
the  guarantor  would  be  responsible  for  claims  under  more 
than  one.  "  Or  "  might,  in  the  connection  in  which  it  is  used 
in  "  present  or  any  future  agreement,"  mean  "  one  or  the 
other  of  two,  but  not  both."  Kuehner  v.  City  of  Freeport, 
143  111  92;  17  Am.  &  Eng.  Ency.  of  Law,  218. 

But  nothing  of  that  sort  is  in  the  case. 

The  guaranty  covers  nothing  and  the  judgment  is  re- 
versed without  remanding.    Reversed. 


Frazer  &  Chalmers  v.  Fritz  Schroeder. 

1.  Master  and  Sbrvant— 12e«ponaiWZtiy  for  the  Consequences  of 
Obedience  to  Those  in  Authority. — ^An  employe  acting  under  the  orders 
of  a  foreman,  to  perform  a  certain  piece  of  work  with  help  selected  by 
himself,  is  thereby  placed  in  authority  over  such  help,  and  for  the  con- 
sequences of  obedience  to  any  orders  given  by  such  employe,  the  master 
is  responsible. 

2.  ExcBSSiVB  Damaged— SSf 500  is  Not—The  plaintiff  was  fifty-one 
yeaiB  of  age.  His  wages  were  |1.50  per  day.  The  result  of  his  injury 
was  to  diminish  his  ability  to  labor  one-half.  He  suffered,  still  suffers 
and  will  continue  to  suffer,  much  pain.    Held,  |d,500  not  excessive. 

TrespaBB  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Edwabd  F.  Dunne,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed 
December  2, 1805. 

B.  L.  Tatham,  attorney  for  appellant. 
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McCracken  &  Cross,  attorneys  for  appellee. 

Mr.  Pkesidino  Justice  Gary  deliyebed  the  omaoN  of 
THE  Court. 

The  appellant  is,  on  this  record,  a  corporation.  The  ap- 
pellee a  common  laborer  who  worked  for  it. 

A  foreman  in  the  machine  shop  of  the  appellant  directed 
another  laborer  named  Blae  to  get  some  help  and  take  a 
casting,  weighing  abont  five  tons,  from  a  wagon.  Blae 
called  three  other  laborers,  among  them  the  appellee,  to 
help. 

The  casting  was  to  be  swung  from  the  wagon  by  a  crane, 
of  the  construction  of  which  the  record  does  not  contain  a 
very  complete  description,  but,  as  we  gather,  it  might  be 
blocked  when  a  weight  was  suspended  by  it  in  either  or 
both  of  two  ways — that  is,  by  a  ratchet  and  dog  or  pawl,  or 
by  slipping  a  pinion  in  between  two  gears,  one  intended  for 
heavy,  and  the  other  for  light  loads,  and  when  that  pinion 
was  slipped  between  the  two  gears,  so  as  to  engage  with 
both,  the  crane  was  blocked.  That  pinion  was  moved  by  a 
lever  sliding  upon  a  horizontal  bar  which  had  in  it  three 
notches.  When  the  lever  was  in  one  notch,  the  crane  was 
in  working  position  for  heavy  loads,  when  in  another  for 
light  loads,  and  when  in  a  notch  between  the  other  two,  the 
crane  was  blocked.  How  that  result  followed,  if  neither 
gear  was  dogged,  does  not  appear;  but  on  the  trial  a  draw- 
ing, accompanied  by  explanations  by  a  mechanical  engineer 
as  a  witness,  which  drawing  the  abstract  does  not  show,  was 
before  the  jury. 

A  laborer  named  Buchin  was  at  the  lever.  The  casting 
having  been  lifted  some  inches,  Blae  said,  "  Stop  the  crane." 
Buchin  pulled  the  lever,  intending,  probably,  to  put  it  in  the 
middle  notch,  but  pulled  it  too  far,  putting  the  crane  into 
position  for  light  loads.  The  effect  of  that  was  that  the 
cranks  were  reversed,  and  the  appellee  having  hold  of  one 
of  them,  was  struck  by  it  and  severely  hurt. 

Buchin,  as  a  witness,  did  not  know  that  he  had  ever  before 
stopped  the  crane,  and  there  was  no  testimony  that  he  ever 
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did.  The  theory  upon  which  appellee  has  recovered,  is,  that 
the  appellant  put  at  that  lever  a  servant  incompetent,  to  be 
charged  with  the  duty  of  operating  it,  with  notice  of  such 
incompetency. 

Blae,  acting  under  order  of  the  foreman  to  do  a  cer- 
tain thing,  with  help  selected  by  himself,  was  thereby  placed 
in  authority  over  such  help.  If  four  act  together  for  a  pur- 
pose requiring  the  exercise  of  force,  and  their  joint,  united 
and  simultaneous  efforts  are  required  to  accomplish  the  pur- 
pose, one  must,  in  the  nature  of  things,  direct.  Blae  then 
was  in  the  same  relation  to  the  help  he  had  called  that 
Fricke  was  to  May,  in  Chi.  &  Alt.  R.  E.  v.  May,  108  111.  288. 

For  the  consequences  of  obedience  to  any  orders  given  by 
Blae,  the  appellant  is  responsible.  Hale  El.  Co.  v.  Frude, 
41  lU.  App.  253. 

There  is  no  question  of  negligence  of  a  fellow-servant  in 
the  case.  Obedience  to  one  in  authority  is  the  ground  of 
the  case  of  the  appellee. 

There  was  evidence  that  the  construction  of  this  crane 
was  such  that  the  jury  might  find  that  mechanical  skill  was 
necessary  to  understand  it,  and  therefore  to  operate  it;  and 
the  verdict  of  the  jury  is  to  be  taken  as  an  intelligent  and 
impartial  result  from  a  consideration  of  all  the  evidence, 
unless  the  contrary  fairly  appear. 

Blae  knew  that  Buchin  was  but  a  common  laborer,  had 
no  reason  to  believe  that  if  the  management  of  the  lever  re- 
quired mechanical  skill  he  understood  it,  and  put  him  at  the 
lever  with  no  instruction. 

If,  then,  the  incompetency  of  Buchin,  resulting  from  the 
fact  that  he  was  but  a  common  laborer,  was  the  cause  of  the 
injury  to  the  i*ppellee,  he  is  entitled  to  recover. 

There  is  no  evidence  or  claim  by  appellant  of  any  want 
of  ordinal^  care  by  appellee,  nor  of  any  notice  to  him  that 
Buchin  was  not  competent.  In  fact,  the  appellant  contends 
that  any  ordinary  man  would  understand  the  crane  if  he 
had  never  seen  one  similar  before.  If  that  hypothesis  be 
not  true,  then  it  follows  that  as  the  appellee  had  no  notice 
that  Buchin  was  not  a  competent  laborer,  and  had  no  notice 
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that  any  mechanical  skill  was  necessary,  the  appellant  is 
liable.  The  case  is  argued  here  wholly  upon  the  facts;  firL. 
as  to  liability,  and  second  as  to  amount  of  damages. 

The  views  already  expressed  dispose  of  the  first  ground. 

On  the  second,  appellee  was  fifty-one  years  old.  H  s 
wages  were  $1.50  per  day.  His  ability  to  labor  is  dimir- 
ished  one  half.  He  has  suffered,  still  suffers,  and  will  con- 
tinue to  suffer,  much  pain. 

We  can  not  regard  $3,500  as  an  extravagant  award  cf 
compensation.  C,  M.  &  St.  P.  Ry.  v.  Wilson,  35  IlL  Api . 
346. 

The  judgment  is  affirmed. 


Mrs.  B.  Graham  and  Andrew  J.  Graham  t.  Annie  II. 

Sadlier. 

1.  Appellate  Court  Practice— TVTien  the  Court  vnll  not  Eeverse,^ 
When  a  cause  has  been  tried  by  two  juries  with  like  results,  the  Apxiel- 
late  Court  will  not  reverse  and  remand  it  for  a  new  trial,  simply  because 
if  the  matter  were  submitted  to  it,  it  would  not  reach  the  same  result 
as  did  the  juries  and  judges  below. 

Assam pslt,  goods  sold  and  delivered.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding. 
Heard  at  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed 
December  2,  1895. 

Dalton  &  LuMBARD,  attorueys  for  appellants. 

Lawrence  M.  Ennis,  attorney  for  appellee;  Ennis  &  Co- 
BURN,  of  counsel. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  case  is  here  for  the  second  time.  Upon  this  occasion 
we  do  not  find  in  the  record  any  such  error  as  warrants  a 
reversal  of  the  judgment. 
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"We  are  urged  to  reverse  it  upon  the  merits.  Two  juries, 
as  well  as  two  judges,  have  passed  upon  the  merits.  The 
court  below,  in  each  case,  had  a  better  opportunity  to  arrive 
at  a  correct  conclusion  as  to  the  merits,  than  has  this  tri- 
bunal. Each  of  the  judges  before  whom  this  case  has  been 
heard  in  the  Circuit  Court,  saw  and  listened  to  the  witnesses 
and,  after  verdict,  on  motion  for  new  trial,  considered  all 
that  had  appeared  before  him. 

It  is  not  true  that  this  court  is  in  a  position  to  consider 
the  evidence  more  deliberately  than  could  the  court  below. 
We,  at  most,  can  but  send  the  cause  back  for  another  trial, 
with,  so  far  as  we  can  see,  a  probability  that  a  verdict  sim- 
ilar to  that  now  presented  would  be  reached. 

We  are  not  at  liberty  to  instruct  as  to  whom  a  jury  shall 
give  the  most  credence,  or  what  is  most  probable. 

We,  perhaps,  if  the  matter  were  submitted  to  us,  should 
not  reach  the  result  attained  by  juries  and  judges  below. 

We  have  looked  at  the  evidence  and  do  not  feel  justified 
in  interfering  with  the  judgment  of  the  Circuit  Court;  it 
will  therefore  be  affirmed. 


Henry  Ives  Cobb  v.  James  H.  Rice  Company. 

1.  Sales — Becovery  Under  the  Common  Counts, — An  order  for  goods 
to  be  delivered  to  a  third  person  amounts  to  a  sale  of  the  same  to  the 
person  ordering,  and  the  value  of  the  goods  may  be  recovered  under  the 
common  counts  for  goods  sold  and  delivered. 

AMumpslt,  goods  sold  and  delivered.  Appeal  from  the  Circuit  Ck)urt 
of  Ckx>k  County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1895,  and  affirmed.  Opinion  filed  Decem- 
ber 2,  1895. 

Chablks  H.  Lawrenob  and  W.  S.  Carson,  attorneys  for 
appellant. 

Smoot  &  Eyeb,  attorneys  for  appellee. 
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Mb,  PsEsiDiNa  Justiob  Gaby  deliyered  the  opinion  of 
THE  Court. 

The  appellee  furnished  glass  to  the  amount  of  $2,202.20 

upon  an  order  as  follows : 

**  Henry  Ives  Cobb,  Architect, 
100  Washington  street, 
Chicago. 

March  1,  1S93. 

J.  H.  Rice  Ca,  40  So.  Water  St.,  Chicago. 

Gentlemen:    I  hereby  send  you  a  specification  of  the 

glass  of  the  Costello  Flats,  65th  street  and  Washington 

avenue.    All  glass  about  the  building  to  be  double  thick 

American,  except  store  fronts,  which  will  be  American  plate. 

Please  send  the  double  thick  glass  to  the  building  as  soon  as 

possible,  as  we  wish  to  commence  lathing  and  plastering,  and 

can  not  do  so  until  after  the  glass  is  set. 

I  am,  very  respectfully, 

C.  L.  Clark, 

Gen'l  Sup't. 

I  want  this  glass  billed  to  P.  J.  Costello,  but  I  will  guar- 
antee the  payment  for  it. 

Henry  Ives  Cobb." 
(Written  in  pencil  as  follows :) 
"  Within  sixty  days. 

H.  I.  Cobb." 

There  was  no  contest  about  the  fact  of  the  glass  having 
been  furnished,  but  it  was  objected  that  there  was  a  vari- 
ance between  the  special  counts  of  the  declaration  upon  the 
guaranty  and  the  order. 

There  was  abundant  evidence,  from  which  the  conclusion 
was  inevitable,  that  J.  H.  Rice  Co.  on  the  order  meant  the 
appellee.  Here  abstruse  doctrines  about  variances  and  guar- 
anties are  argued.  We  shall  not  consider  those  doctrines. 
The  declaration  contained  the  common  counts — says  the  ap- 
pellant's abstract — and  we  will  assume  that  among  them 
was  a  count  for  goods  sold  to  the  appellant,  and  hold  that 
such  count  was  proved  by  the  delivery  of  the  goods  upon 
the  order,  and  that  the  direction  to  bill  the  glass  to  P.  J. 
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Costello  w£)«  for  some  private  purpose  of  the  appellant,  not 
concerning  the  appellee. 

Nothing  in  the  case  indicates  that  the  appellee  had  any 
dealing  with,  or  knowledge  of,  Costello;  nor  that  the  appel- 
lant had  any  authority  to  pledge  the  credit  of  Costello. 
Wheeler  v.  Reed,  36  111.  81. 

T^e  judgment  is  affirmed. 


Chicago  &  E.  I.  B.  B.  Co.  t.  Justus  Chancellor^  Adminis- 
trator of  Josephine  U.  Johnson. 

1.  Railboadb— Passenger  Trains  at  Stations  —  Presumptions,— A 
tlirough  passenger  train  arriving  at  a  way  station,  is  ordinarily  waiting? 
for  passengers  so  long  as  it  remains  there,  and  a  person  intending  to  take 
passage  on  such  train  may  presume  that  it  is  so  waiting. 

2.  Same — Degree  of  Diligence  for  Safety  of  Passenger.-^A  person  was 
killed  while  walking  across  one  of  the  railroad  tracks  at  a  station  under 
circumstances  which  warranted  a  jury  in  finding  that  she  was  about  to 
take  passage  ui)on  a  train  waiting  for  the  reception  of  passengers.  Held^ 
that  such  person  was  justifiably  found  to  be  a  passenger  for  whose  safety 
the  company  was  bound  to  exercise  the  highest  degree  of  diligence. 

Trespass  on  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed 
December  2, 1895. 

Will  H.  Lyfobd  and  Joseph  B.  Mann,  attorneys  for 
appellant. 

Thornton  &  Chancellor,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  an  action  to  recover  for  damage  sustained  by  the 
death  of  Josephine  H.  Johnson,  which  it  is  alleged  was  caused 
by  the  neglect  of  appellant. 

Mrs.  Johnson,  when  killed,  was  walking  across  one  of  ap- 


60  525 
166s  488 

do  &d 

iTSs  173 


526  Appellate  Courts  of  Illinois. 

Vol.  60.]  C.  &  £.  I.  R.  R.  Co.  T.  Chancellor. 

pellant's  tracks  at  its  railway  station,  under  circumstances 
that  warranted  the  jury  in  finding  that  she  was  about  to  take 
passage  upon  a  train  run  by  appellant  and  then  waiting  for 
the  reception  of  passengers.  She  was,  therefore,  justifiably 
found  to  be  a  passenger,  for  whose  safety  appellant  was 
bound  to  exercise  the  highest  degree  of  diligence.  A  freight 
train  belonging  to  appellant,  coming  from  tracks  parallel  to 
the  one  over  which  the  deceased  was  walking,  was  switched 
onto  the  last  ihentioned  track,  and  backing  along  it,  struck 
her,  causing  her  death. 

That  appellant  did  not  exercise  the  highest  degree  of  dil. 
igence  for  the  safety  of  the  deceased,  is  apparent. 

As  counsel  suggest,  appellant  is  not  obliged,  even  for  the 
safety  of  passengers,  to  undertake  the  impossible;  the  high- 
est degree  of  diligence,  only,  is  required.  Counsel  seeming 
to  invite  us  to  suggest  what  more  appellant  could  have  done, 
we  answer,  it  could  have  provided  an  overhead  or  under- 
ground way  of  access  to  its  train;  such  as  is  in  almost  uni- 
versal use  in  England.  Many  other  practicable  things 
might  be  suggested. 

The  only  question  in  this  case  is,  was  the  deceased  in 
the  exercise  of  ordinary  care  ?  Counsel  say,  "  The  railroad 
company  had  a  right  to  assume  that  she  would  stay  where 
she  was  standing,  and  would  not  attempt  to  cross  the  track 
immediately  in  front  of  the  moving  box  car,  which  she  could 
not  help  seeing." 

The  probabilities  are,  that  she  did  not  see  the  "  moving 
box  car."  She  would  naturally  look  up  and  down  the  tracks 
she  was  about  to  cross,  but  this  car  was  switched  from  a 
track  she  was  not  intending  to  cross,  and  ran  onto  the  one 
over  which  she  was  passing.  She  had  a  right  to  attempt  to 
take  passage  upon  the  passenger  train,  presumably  to  her, 
waiting  for  passengers.  She  had  a  right  to  believe  appel- 
lant would  keep  it  safe  for  her  to  do  so,  or -warn  her  to  de- 
sist from  such  an  attempt. 

Bells  may  have  been  rung,  or  other  signals  given  without 
her  knowing  what  they  were  to  warn  people  against.  At  a 
railroad  station  the  signals  are  often,  in  the  noise  and  com- 
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motion,  confusing.  It  is  the  duty  of  appellant  as  regards 
its  passengers,  to  use  the  highest  diligence  to  protect  them 
from  injury  because  of  such  confusion. 

While  it  is  true,  as  urged,  that  when  a  train  stops,  the 
carrier's  duty  toward  persons  on  the  train  ceases  to  be  that 
of  a  carrier  of  passengers,  after  they  have  had  a  suflacient 
time  and  opportunity  to  leave  its  grounds  in  safety  (Straus 
V.  K.  C,  St.  J.  &  C.  B.  Ky.  Co.,  75  Mo.  185,  and  McDonald 
V.  Long  Island  Ey.  Co.,  116  N.  Y.  546),  it  is  also  true  that  a 
through  passenger  train,  arriving  at  a  mere  way  station,  is 
ordinarily  waiting  for  passengers  so  long  as  it  remains  there, 
and  we  think  that  a  person  intending  to  take  passage  on 
such  train  may  presume  that  it  is  so  waiting. 

We  think  the  evidence  shows  that  the  deceased  was  in 
the  exercise  of  ordinary  care.  We  find  no  error  in  this 
record,  either  as  to  the  reception  or  rejection  of  evidence  or 
in  respect  to  the  instructions,  that  warrants  a  reversal  of 
the  judgment. 

A  majority  of  the  cpurt  are  of  the  opinion  that  the  dam- 
ages awarded  are  not  excessive. 

Counsel  for  appellee  might,  in  a  case  of  the  importance  of 
this,  have  taken  the  trouble  to  sustain  the  statement  as  to 
the  facts  bv  a  more  abundant  reference  to  the  abstract. 

The  judgment  of  the  Circuit  Court  is  aflBrmed. 


John  Mason  and  George  A.  Mason^  Partners  as  Mason  & 
Mason  y.  Alexander  B.  Leith,  Beivjamin  Hamp- 
ton^ Arthnr  J.  Adams  and  Alexander 
Yeoman^  Partners  as  the  Ful- 
ton Machine  Works. 

1.  Contracts — Instruments  Without  Meaning, — CourtB  wiU  not  en- 
force oontractB  which,  after  applying  the  helps  which  the  rules  of  inter- 
pretation aif  ord,  are  still  indefinite  and  uncertain. 

Bill  for  Discoyery,— Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1895.    Affirmed.    Opinion  filed  December  2, 1895. 


1 


528  Appellate  Courts  of  Illinois. 

Vol,  60.]  Mason  v.  Leith. 

AsTHiTB  &  BoLAND,  attomeys  for  appellants;  Dumkeb  & 
Maltmak,  of  counsel. 

Louis  Danzigeb  and  E.  A.  Mukgsb,  attomeys  for  ap- 
pellees. 

Mb.  Pbesiding  Justice  Gaby  deliyebed  the  opinion  of 
the  coubt. 

The  appellants  filed  a  bill  for  discovery  of  the  number  of 
bicycles  sold  by  the  appellees,  and  payment  of  commissions 
under  a  contract,  so-called,  as  follows : 

"Chicago,  Illinois,  January  1, 1894. 
We,  the  Fulton  Machine  Works,  this  day  appoint  Mason 
&  Mason  exclusive  agents  for  our  bicycles  in  the  whole  city 
of  Chicago.  We  also  agree  to  allow  them  their  regular  com- 
mission on  all  wheels  sold  by  us  in  Chicago,  the  prices  to  be 
as  follows : 

$  85.00  for  Ladies'  Thistle,  with  M.  &  W.  tires. 
74.00  for  Model  1,  with  M.  &  W.  tires. 
77.50  for  Model  2,  with  Palmer  tires. 
82.50  for  Model  2,  with  Palmer  tires. 
85.00  for  Model  3,  with  M.  &  W.  tires. 
90.00  for  Model  4,  with  M.  &  W.  tires. 
110.00  for  Model  5,  with  M.  &  W.  tires. 
66.50  for  Model  0,  with  M.  &  W.  tires. 
Mason  &  Mason  to  give  their  note  for  sixty  days  on  receipt 
of  goods.    Said  contract  to  be  for  one  year  from  date. 

The  Fulton  Machine  Wobks, 

Alex.  B.  Leith, 

A.  J.  Adams. 
John  Mason, 

Geo.  a.  Mason.*' 

The  extrinsic  facts  existing  at  the  time  the  paper  was 
signed,  which  might  be  regarded  as  aiding  in  finding  a  mean- 
ing in  it,  are  that  the  appellees  were  manufacturers  of 
bicycles  in  Chicago,  and  their  catalogue  selling  price  of  their 
bicycles  was  about  fifty  dollars,  on  an  average,  higher  than 
the  prices  above  set  out. 
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We  think  no  effect  can  be  given  to  that  instrument. 
What  duties  were  imposed  upon  the  appellants  by  accepting 
it  ?  Could  an  action  be  maintained  by  the  appellees  against 
the  appellants  grounded  upon  a  lack  of  diligence  in  en- 
deavoring to  sell  the  bicycles  made  by  the  appellees,  or  for 
selling  some  other  make  when  the  customer  might  have 
been  persuaded  to  take  one  made  by  the  appellees  ? 

We  infer — but  it  is  only  conjecture— ^that  what  the  par- 
ties really  had  in  mind,  was,  that  the  appellees  would  sell 
to  the  appellants  on  sixty  days  credit,  at  the  price  named 
in  the  paper— -bicycles;  and  that  if  the  appellants  would 
deal  in  no  other  make,  and  if  appellees  sold  any  themselves 
to  others  than  the  appellants,  then  the  appellees  would  pay 
to  the  appellants  what  the  appellees  might  receive  for  those 
so  sold,  in  excess  of  the  prices  stated. 

Finding  no  meaning  in  the  paper  which  the  appellants 
rely  upon  as  [a  contract,  the  decree  dismissing  the  bill  is 
affirmed. 


De  La  Tergne  Refrigerating  Machine  Co.^  John  C.  De  La 
Tergne  and  Thomas  L.  Rankin  v.  Mae  B.  McLeroth. 
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1.  EvmBNCB—  CoUa  teral  Agreements— Eea  Gestae . — An  agreement  be- 
tween a  contractor  and  the  concessionaires,  under  a  concession  from  the 
World's  Exposition  Company,  for  the  erection  of  certain  structures,  is 
not  admissible  in  evidence  to  bind  a  person  suing  said  concessionaires 
for  personal  injuries,  sustained  while  such  structures  were  in  the  course 
of  erection,  but  is  admissible  for  the  purpose  of  showing  the  state  of 
affairs  when  the  injuries  were  sustained. 

2.  Instruction — Calling   Attention   to   the  Amount  of    Damages 
Claimed.— An  mstructio^in  an  action  of  tort,  which  calls  the  attention 
of  the  jury  to  the  amount  of  damages  claimed  in  the  declaration,  and 
informs  them  that  their  verdict  is  not  to  exceed  that  amount,  is  im- 
proper. 

8.  ^'SvoTAGVSC&^Requisites  in  Actions  for,— In  actions  for  negli- 
gence, the  first  requisite  is  to  show  the  existence  of  the  duty  which  it  is 
insisted  has  not  been  performed. 

4.  SAXEn-Duty  Touxird  Invited  Quests,— One  who  invites  another 
to  come  upon  his  premises  for  no  specific  business,  does  not  owe  him  a 
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duty  to  make  emch  premiseB  safe.  He  is  liable  for  anything  in  the 
nature  of  a  trap,  or  <x»icealed  source  of  mischief,  ot  which  he  has  know!- 
edge  and  the  invited  gnest  has  not.  A  shop-keepor  owes  a  higher  duty 
to  those  who,  under  his  implied  invitation,  come  to  his  place  of  business 
to  buy  goods. 

6.  Passenger— TTie  Term  DefinecL—The  word  passenger  ordinarily 
conveys  the  idea  of  one  who,  for  hire,  has  taken  a  place  in  a  public 
conveyance  for  the  purpose  of  being  tranqxirted  from  one  place  to  an- 
other. 

6.  Recovery— .Fbr  Personal  Injuries— How  Jw/t/lcd— To  justify  a 
recovery,  it  must  appear  that  the  injury  complained  of  was  the  result  of 
some  neglect  of  duty,  alleged  and  proven. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  James  Ooooik,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Reversed  and  remanded. 
Opinion  filed  December  2,  1895. 

Collins,  Goodrich,  Darrow  &  ViKCKirr,  attorneys  for  ap- 
pellants. 

Bangs,  AVooD  &  Bangs,  attorneys  for  appellee. 

Mr.  Justice  Waterman  deuyerbd  the  opinion  op  the 
Court. 

This  was  an  action  brought  to  recover  for  personal  inju- 
ries sustained  by  plaintiff  while  riding  as  an  invited  gaest 
on  the  "  ice  railway  "  in  the  Midway  upon  the  World's  Expo- 
sition grounds.  The  railway  had  not  been  opened  for  busi- 
ness ;  experimental  trips,  only,  were  being  made.  Numbers 
of  people  took  a  free  ride.  The  plaintiff  claims  to  have 
been  invited  by  the  defendants,  and  to  have  ridden  upon 
such  invitation. 

Whether  the  plaintiff  was,  when  injured,  riding  upon  the 
invitation  of  the  agents  of  the  defend^ts,  or  any  of  them, 
and  whether,  if  so  invited,  such  agents  were  acting  within 
the  scope  of  the  authority  to  them  given,  either  express  or 
implied,  as  well  as  whether  the  car  upon  which  the  plaiyitiff 
rode  was  then  in  the  possession  or  control  of  the  defendants, 
or  either  of  them,  or  being  operated  by  any  of  the  defend- 
ants, were  disputed  questions  on  the  trial  below. 

There  is  not  in  this  case,  arising  from  the  injury,  any  pre- 
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sumption  of  negligence  by  the  defendants,  or  either  of  them. 
None  of  appellants  was  acting  as  a  common  carrier.      ' 

It  was  incumbent  upon  appellee  to  show,  by  a  preponder- 
ance of  the  evidence,  that  the  accident  was  not  only  the 
result  of  negligence,  but  in  what  the  negligence  consisted, 
and  that  such  of  the  defendants  as  she  obtained  a  judgment 
against  were  responsible  for  the  lack  of  care  of  which  she 
complains. 

Counsel  for  appellee  make  in  their  brief  what  appears  to 
be  a  correct  statement  of  the  manner  and  cause  of  the  acci- 
dent; this  is  as  follows: 

**  The  accident  occurred  in  rounding  the  acute  curve  at 
the  west  end  of  the  structure;  the  front  sleigh  box  in  which 
appellee  Avas  seated  left  the  runners,  by  the  jolting  out  of 
the  coupling  pin,  which  was  dropped  loosely  through  a  hole 
in  the  bottom  of  the  sleigh  into  a  hole  in  the  bob  or 
runner. 

The  sleigh  crashed  through  the  slight  rail  at  the  side  and 
fell  to  the  ground  with  its  occupants." 

By  the  term  *^  dropped  loosely,"  counsel  mean,  was,  in 
the  construction  of  the  sleigh,  put  so  as  to  fit  loosely  in  a 
hole  in  the  bottom  of  the  sleigh,  passing  from  this  hole  into 
a  hole  in  the  bob  or  runner. 

A  material  question  in  the  trial  below,  it  thus  appears, 
was,  who  was  responsible  for  the  coming  out  of  this  coup- 
ling pin  ?  By  whose  negligence  was  it  that  the  "  sleigh 
crashed  through  the  slight  rail  at  the  side  and  fell  to  the 
ground  ? " 

Appellants  contended  that  the  construction  of  the  wood 
work,  sleighs,  cable  and  engines  of  this  ice  railway  was  let 
out  to  a  contractor  named  Thompson;  that  he  had  posses- 
sion of  the  premises,  and  appellants  did  not,  nor  did  either 
of  them,  retain  any  control  over  the  manner  in  which  such 
contractor  should  do  what  he  had  undertaken;  and  that 
Thompson  had  not  delivered  any  of  the  work  to  appellants, 
or  either  of  them,  but  was  in  full  control  and  possession  of 
the  same  when  plaintiff  was  injured. 

Upon  this  premise,  appellants  insisted  that  for  any  acci- 
dent happening  in  consequence  of  any  negligence  of  said 
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Thompson  while  doing  such  work,  as  the  coming  out  of  the 
coupling  pin,  they  were  not  responsible. 

Notwithstanding  this  position  of  appellants,  and  the  giv- 
ing of  much  evidence  tending  to  sustain  it,  the  court  in- 
structed the  jury  as  follows: 

"  If  the  jury  find  from  the  evidence  that  the  so-called  ice 
railway  and  its  appliances  were  erected  and  placed  on  the 
Midway  Plaisance  in  Chicago  under  and  by  virtue  of  the 
authority  of  the  concession  from  the  World's  Columbian 
Exposition  to  De  La  Vergne  and  Kankin,  offered  in  evi- 
dence, and  that  L.  A.  Thompson,  but  for  said  concession, 
would  have  had  no  right  or  authority  to  erect  any  part  or 
portion  thereof  under  any  agreement  that  he  might  have 
made  with  De  La  Vergne  and  Kankin,  or  the  De  La  Vergne 
Refrigerating  Machine  Company,  then  the  court  instructs 
the  jury  that  the  terms  of  any  such  agreement  so  made  can 
not  be  and  are  not  binding  on  the  plaintiff  in  this  cause; 
that  as  to  the  plaintiff  such  an  agreement  would  but  con- 
stitute said  Thompson  the  employe  of  the  concessionaires, 
and  the  act  of  said  Thompson  in  so  carrying  out  the  terms 
of  said  agreement  would,  as  to  the  plaintiff,  be  the  aots  of 
said  concessionaires,  or  of  such  defendants  as  you  may  find 
from  the  evidence  said  Thompson  so  performed  them  for." 

It  is  quite  true  that  the  terms  of  any  agreement  made  by 
appellants,  or  either  of  them,  with  L.  A.  Thompson,  are  not 
binding  upon  appellee;  she  had  nothing  to  do  with,  or  any 
notice  of,  such  agreement.  The  question  of  whether  she 
was  bound  by  such  agreement,  was  not  before  the  court 
below.  Such  agreement  was  not  admissible  in  evidence  to 
bind  her,  but  to  show  the  state  of  affairs  which  existed  when 
the  accident  occurred. 

Appellants  had  a  right  to  show  their  relation  to  the  me- 
chanical appliances  in  the  operation  of  which  plaintiff  was 
injured,  and  for  this  purpose  the  agreement  with  Thompson 
was  admissible.  The  fact  that  the  concession  from  the 
World's  Exposition  Company  was  to  De  La  Vergne  &  Ean> 
kin,  and  that  the  written  agreement  giving  such  concession 
forbade  an  assignment  thereof  save  by  the  written  consent 
of  the  grantor,  which  was  never  given,  did  not  make  said 
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Thompson,  under  his  contract  with  the  De  La  Vergne  Com- 
pany, an  employe  of  said  concessionaires,  so  that  his  acts  in 
carrying  out  his  contract  were,  as  to  the  plaintiff,  the  acts  of 
such  concessionaires. 

It  is  quite  likely  that  the  World's  Exposition  Company 
might,  as  against  De  La  Vergne  &  Eankin,  have  insisted  that 
the  work  they  procured  to  be  done  should  be  treated  as  done 
by  them. 

No  controversy  as  to  the  relative  rights  of  De  La  Vergne 
&  Kankin  with  the  Exposition  Company  was  before  the 
court  below.  The  plaintiff  had  been  injured,  she  claimed, 
by  the  negligence  of  the  defendants;  what  they  had  to  do 
with  the  machinery  or  railway  upon  which  she  rode,  and 
her  being  thereon,  were  questions  for  the  consideration  of 
the  court.  In  other  words,  did  they  owe  a  duty  to  her 
which  they  neglected,  by  reason  of  which  neglect  she  was 
injured? 

Neither  duty  to  her  nor  neglect  by  them  was  established 
by  proving  the  fact  that  they  were  the  concessionaries  in  a 
concession  under  which  the  ice  railway  was  built. 

Two  instructions  for  the  plaintiff,  upon  a  hypothetical 
case,  directed  the  jury  to  find  the  defendants  operating  the 
railway  guilty,  and  assess  the  plaintiff's  damages,  not  to 
exceed,  however,  $25,000.  Such  method  of  calling  the  at- 
tention of  the  jury  in  an  action  of  tort,  to  a  sum  the  verdict 
is  not  to  exceed,  has  been  frequently  condemned.  The  East 
St.  Louis  Connecting  Ry.  Co.  v.  O'Hara,  150  111.  580;  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  Austin,  69  III.  426;  Village  of 
Warren  v.  Wright,  3  111.  App.  602;  Lake  Shore  &  Mich.  So. 
Ry.  Co.  V.  Parker,  131  lU.  557;  Benson  v.  C.  &  N.  W.  Ry. 
Co.,  41  lU  App.  229. 

Nor  is  it  the  case  that  all  the  defendants  operating  the 
railway  are  responsible  for  the  negligence  of  any  one  of  the 
defendants  so  operating,  inviting  and  permitting  the  plaintiff 
to  become  a  passenger  upon  the  railway. 

It  is  not  contended  that  when  this  injury  occurred,  the 
railway  was  being  operated  for  hire,  or  that  plaintiff  became 
a  passenger  by  reason  of  any  contract  with  her.  While  it 
is  true  that  the  fact  that  she  paid  no  fare,  as  is  stated  in  the 
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fourth  instruction,  "  in  no  manner  altered  the  duty  of  the 
defendants,"  yet  it  is  a  fact  bearing  upon  the  question  of 
what  duty,  if  any,  was  owing  to  her. 

In  actions  for  negligence,  the  first  requisite  is  to  show  the 
existence  of  the  duty  which  it  is  insisted  has  not  been  per- 
formed. Angus  V.  Lee,  40  111.  App.  30i;  L.  S.  &  M.  S.  Ey. 
Co.  V.  Pauly,  37  111.  App.  203. 

One  who  invites  another  to  come  to  his  house  for  no 
specific  business,  does  not  owe  to  him  a  duty  to  make  it 
safe;  while  an  ownei:  so  inviting  is  liable  for  anything  in  the 
nature  of  a  trap  or  concealed  source  of  mischief  of  which 
he  has  knowledge  and  the  invited  guest  has  not.  Gibbon, 
Parish  &  Co.  v.  Syiepenski,  37  111.  App.  60 J. 

A  shop-keeper  owes  a  higher  duty  to  those  who,  under  his 
implied  invitation,  come  to  his  place  of  business  to  buy. 
Wharton  on  Negligence,  Sec.  351. 

Plaintiff  was  described  in  the  instructions  as  a  passenger 
in  a  way  that  was  quite  apt  to  mislead  the  jury. 

The  word  passenger  ordinarily  conveys  the  idea  of  one  who, 
for  hire,  has  taken  a  place  in  a  public  conveyance  for  the  pur- 
pose of  being  transported  from  one  place  to  another.  Web- 
ster's Dictionary;  Bouvier's  Law  Dictionary;  Anderson's  Law 
Dictionary;  Penna.  Ry.  Co.  v.  Price,  256-267. 

The  accident  resulted  from  the  coming  out  of  a  coupling 
bolt.  What  caused  the  bolt  to  come  out  was.  not  shown. 
As  before  said,  neglected  duty  is  the  basis  for  an  action  for 
negligence.  To  justify  a  recovery  it  must  appear  that  the 
injury  complained  of  was  the  result  of  some  neglect  alleged 
and  proven. 

The  judgment  rendered  in  the  court  below  can  not  be 
j  ustified  under  the'  above  rules,  and  it  is  reversed  and  the  cause 
remanded. 


People  of  tlie  State  of  Illinois  ex  reL  MeDougall  t. 
,S.  ^^  James  J.  O'Toole. 

1,  Justices  of  the  Peace — In  CJiicago— Power  of  the  Governor  to 
Nominate  the  Succesnor  of  any  Particular  Justice, — The  governor  has  no 
power  to  designate  whom'  any  person  by  him  nominated  or  appointed 
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justice  of  the  peace  shall  succeed.  He  has  the  power  to  nominate  only 
persons  recommended  to  him  by  the  judges,  and  also  power  to  reject  any 
or  all  of  such  recommendations,  but  he  is  in  no  manner  authorized  to  nom- 
inate or  commission  any  one  as  the  successor  of  any  particular  justice. 

2»  Same— i2e-apjxn?tf6c2  His  Own  Suocessor—Poioer  of  County  clerk 
to  Determine  Sticoessor. — ^As  justices  in  the  city  of  Chicago,  appointed, 
are  governed  by  the  s^ime  rules  and  regulations  as  justices  of  the  peace 
elected,  it  seems  that  one  re-appointed  must  be  his  own  successor;  and 
save  in  the  case  where  a  justice  being  re-elected  succeeds  himself,  upon 
the  ootmty  clerk  is  devolved  the  power  and  duty  of  determining,  upon 
application  of  any  person  elected  to  the  office  of  justice,  whom  he  shall 
succeed;  so  too,  to  the  county  clerk  is  given  power  and  authority  to  de- 
termine whom  of  the  various  justices  of  the  peace  in  the  towns  of  the 
city  of  Chicago,  the  various  justices  newly  appointed  shall  respectively 
succeed;  a  re-appointed  justice  succeeding  himself. 

8.  Same — In  Chicago^  are  Towjiship,  Not  City  Officers. — Justices  of 
the  peace  in  the  city  of  Chicago  are  township  and  ncft  city  officers;  they 
are  appointed  as  officers  of  the  various  towns  in  which  they  live,  and 
not  as  residents  or  citizens  of  the  city. 

4.  Same— /n  Chicago,  Duty  to  Apply  to  County  Clerk  for  an  Order 
on  Predecessor  for  Books  and  Papers. — A  re-appointee  succeeds  himself, 
but  it  is  the  duty  of  other  appointees  to  apply  to  the  county  clerk  to  de- 
termine whom  they  shall  succeed  in  the  town  for  which  they  are 
appointed,  and  also  for  an  order  upon  the  justice  whose  term  has  expired, 
and  whom  the  new  appointee  is  designated  to  succeed,  to  deliver  over 
his  books  and  papers,  as  required  by  law,  to  his  successor. 

5.  Same — Elected  or  Appointed,  Subject  to  the  Same  Rules. — ^The  law 
concerning  justices  of  the  peace  regards  all  appointed  or  elected,  as  sub- 
ject to  and  governed  by  the  same  rules  and  regulations.  The  convenience 
of  the  public  is  thus  served,  as  not  only  is  uniformity  of  regulation 
secured,  but  any  person  can,  at  any  period  of  time,  by  inspection  of  the 
records  of  the  county  clerk*s  office,  ascertain  in  whQ^  custody  the  books 
and  papers  once  kept  by  any  justice  of  the  peace  are  now  to  be  found. 

6.  Same — The  Governor  Has  No  Power  to  Designate  Whotn  an  Ap- 
pointee Shall  Sttcceed, — The  governor  has  no  power,  either  singly  or  in 
conjunction  with  the  senate,  ta  designate  whom  any  appointee  shall 
succeed  To  determine  what  justices  such  appointees  are  to  succeed,  is 
by  law  made  the  duty  of  the  coimty  clerk. 

Quo  Warranto,  to  test  the  right  to  an  office.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed  Decem- 
ber 2, 1895. 

Statement  of  the  Case. 

This  was  a  proceeding  by  quo  warranto  to  test  the  right 
of  appellee  to  an  office  he  was  exercising  the  functions  of. 
It  was  heard  upon  the  following  agreed  statement  of  facts; 


I 


j536  Appellate  Courts  of  Illinois. 

Vol.  60.]  The  People  v.  OTooIe. 

1.  That  on  the  9th  day  of  August,  A.  D.  1893,  James  J. 
OToole,  defendant,  was  duly  appointed,  qualified  and  com- 
missioned justice  of  the  peace  in  and  for  the  town  of  Lake. 
in  the  city  of  Chicago,  in  the  county  of  Cook  and  State  of 
Illinois,  according  to  law,  and  held  the  office  as  such,  and 
still  holds  the  office  as  such. 

2.  That  on  the  19th  day  of  April,  A.  D,  1895,  a  majority 
of  the  judges  of  Circuit,  Superior  and  County  Courts  of 
Cook  county,  recommended,  and  then  and  there  certified  to 
John  P.  Altgeld,  Governor  of  the  State  of  Illinois,  the  fol- 
lowing named  persons  for  the  offices  of  justices  of  the  peace 
in  and  for  the  town  of  Lake,  in  the  city  of  Chicago,  county 
of  Cook  and  State  of  Illinois :  John  M.  Moore,  to  succeed 
himself;  John  Fitzgerald  to  succeed  J.  J.  Hennessy;  Henry 
G.  Schulte,  to  succeed  Peter  Caldwell;  James  J.  0*Toole  to 
succeed  himself,  and  Edwin  J.  Rhoades  to  succeed  George 
W.  Hotahng. 

3.  That  said  John  P.  Altgeld,  Governor  of  the  State  of 
Illinois,  on  the  14:th  day  of  June,  A.  D.  1895,  said  day  being 
the  last  day  of  the  session  of  the  senate  <^  the  30  th  Gen- 
eral Assembly  of  the  State  of  Illinois,  placed  before  that 
body  for  confirmation  the  name  of  Edwin  J.  Bhoades  to 
succeed  James  J.  O^Toole  as  justice  of  the  peace  in  and  for 
the  town  of  Lake,  in  the  city  of  Chicago,  county  of  Cook 
and  State  of  Illinois;  that  said  nomination  was  on  ;the  14th 
day  of  June,  A.  D.  1895,  confirmed  by  the  senate  of  the 
State  of  Illinois. 

4.  That  said  John  P.  Altgeld,  Governor  of  the  State  of 
Illinois,  did  not  until  after  the  adjournment  of  said  Senate 
of  the  39th  General  Assembly  of  the  State  of  Illinois,  to 
wit,  on  or  about  the  16th  day  of  June,  A.  D.  1895,  return 
the  name  of  this  defendant,  James  J,  O'Toole,  as  rejected 
by  him  for  said  office  of  justice  of  the  peace  as  aforesaid,  to 
the  judges  of  the  Superior,  Circuit  and  County  Courts  of 
Cook  county,  Illinois. 

5.  It  is  agreed  that  the  commissions  of  Edwin  J.  Rhoades 
and  Henry  G.  Schulte  and  John  Fitzgerald  are  correctly 
set  forth  in  the  Information  of  the  People,  and  that  the^d 
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Edwin  J.  Ehoades  and  Henry  G.  Schulte  and  John  Fitzger- 
ald were  and  became  duly  qualified  justices  of  the  peace  in 
and  for  the  town  of  Lake,  county  of  Cook  and  State  of 
Illinois,  on  or  about  the  26th  day  of  June,  A.  D.  1895,  and 
are  exercising  the  duties,  privileges  and  functions  of  such 
office  in  said  township.  However,  it  is  further  agreed  that 
the  said  Edwin  J,  Ehoades  received  his  commission  from 
the  Governor  of  Illinois,  as  herein  set  forth,  J^efore  he  had 
taken  the  oath  of  office  or  filed  his  bond  as  required  by  law 
with  the  county  clerk  of  Cook  county,  Illinois. 

6.  It  is  further  agreed  that  the  commission  of  James  J. 
O'Toole  is  as  follows : 

"  State  of  Illinois, 
Executive  Department. 
John  P.  Altoeld,  Governor  of  Illinois. 

To  all  whom  these  presents  shall  come — Greeting :  Know 
ye,  that  reposing  special  trust  and  confidence  in  the  integ- 
rity, diligence  and  discretion  of  James  J.  O'Toole,  I,  John 
P.  Altgeld,  Governor  of  the  State  of  Illinois,  for  and  in  be- 
half of  the  people  of  said  State,  do  commission  him  a  justice 
of  the  peace  for  the  town  of  Lake,  in  the  county  of  Cook, 
to  have  and  t6  hold  the  said  office,  with  all  the  rights  and 
emoluments  thereto  legally  pertaining,  until  his  successor 
shall  be  duly  appointed  and  qualified  to  office. 

In  testimony  whereof,  I  hereunto  set  my  hand  and  cause 
to  be  affixed  the  great  seal  of  State.  Done  at  the  city  of 
Springfield,  this  9th  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety- three,  and  of  the 
independence  of  the  United  States  the  one  hundred  and 
eighteenth. 

John  P.  Altgeld. 
[Seal  of  the  State  op  Illinois.] 
By  the  Governor : 

W.  H.  HiNRioHSEN,  Secretary  of  State." 

7th.  It  is  further  agreed  that  the  county  clerk  on  or 
about  the  26th  day  of  June,  A.  D.  1895,  designated  the  said 
Edwin  J.  Ehoades  to  succeed  George  Hotaling;  John  Fitz- 
gerald to  succeed  John  M.  Moorej  Henry  G.  Schulte  to 
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succeed  Peter  Caldwell,  as  justices  of  the  peace  in  and  for 

the  town  of  Lake,  aforesaid. 

It  is  further  agiteed  that  the  commissions  of  George  W. 

Hotaling  and  J,  J.  Hennessy  are  as  follows : 

"  Statk  of  Illinois, 
Executive  Department. 
Joseph  W.  Fifeb,  Governor  of  the  State  of  Illinois. 

To  all  to  whom  these  presents  shall  come — Greeting: 
Know  ye,  that  reposing  special  trust  and  confidence  in  the 
integrity,  diligence  and  discretion  of  George  W.  Hotaling, 
I,  Joseph  W.  Fifer,  Governor  of  the  State  of  Illinois,  for 
and  in  the  behalf  of  the  people  of  the  State,  do  commission 
him  justice  of  the  peace  in  and  for  the  town  of  Lake,  county 
of  Cook,  to  have  and  to  hold  the  said  office,  with  all  the 
rights  and  emoluments  thereto  legally  pertaining,  until  his 
successor  shall  be  duly  appointed  and  qualified  to  office. 

In  testimony  whereof,  I  hereunto  set  my  hand  and  cause 
to  be  affixed  the  great  seal  of  State.  Done  at  the  city  of 
Springfield,  this  13th  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-one,  and  of  the  in- 
dependence of  the  United  States  the  one  hundred  and  fif- 
teenth. 

[L.  S.]  Joseph  W.  Fifeb. 

By  the  Governor: 

I.  W.  Peaeson,  Secretary  of  State." 

"  State  of  Illinois, 
Executive   Departraen  t. 
Joseph  W.  Fifeb,  Governor  of  Illinois. 

To  all  whom  these  presents  shall  come — Greeting :  Know 
ye,  that  reposing  special  trust  and  confidence  in  the  integ- 
rity, diligence  and  discretion  of  J.  J.  Hennessy,  I,  Joseph  W. 
Fifer,  Governor  of  the  State  of  Illinois,  for  and  in  the  behalf 
of  the  people  of  the  State,  do  commission  him  justice  of  the 
peace  for  the  town  of  Lake,  county  of  Cook,  to  have  and  to 
hold  the  said  office,  with  all  the  rights  and  emoluments 
thereto  legally  pertaining,  until  his  successor  shall  be  duly 
appointed  and  qualified  to  office. 

In  testimony  whereof,  I  hereunto  set  mv  hand  and  cause 
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to  be  affixed  the  great  seal  of  State.  Done  at  the  city  of 
Springfield,  this  13th  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-one,  and  of  the  in- 
dependence of  the  United  States  the  one  hundred  and  fif- 
teenth. 

[L.  S.]  Joseph  W.  Fifer. 

Bv  the  Governor :     * 

I.  W.  Pearson,  Secretary  of  State." 

And  that  on  or  about  the  26th  day  of  June,  A.  D.  1895, 
and  ever  since,  and  now,  the  said  county  clerk  does  recog- 
nize and  certifies  officially^  as  the  five  (5)  justices  of  the 
peace  of  the  town  of  Lake,  the  following  named  persons : 
James  J.  O'Toole,  J.  J.  Hennessy,  John  Fitzgerald,  Henry 
G.  Schulte  and  Edwin  J.  Ehoades,  and  so  the  same  appears 
upon  the  records  of  the  county  clerk  of  Cook  county. 

8th.  It  is  farther  agreed  that  the  said  defendant,  James 
J.  O'Toole,  is  still  exercising  the  rights,  privileges  and  duties 
of  justice  of  the  peace  in  and  for  the  town  of  Lake,  county 
of  Cook,  and  State  of  Illinois,  and  that  the  said  Edwin  J. 
Ehoades,  under  his  commission  as  aforesaid,  is  exercising 
the  rights,  duties  and  privileges  of  justice  of  the  peace  in 
and  for  the  town  of  Lake,  in  the  city  of  Chicago,  countJy  of 
Cook,  and  State  of  Illinois. 

9th.  It  is  further  agreed  that  no  judges,  no  governors, 
no  convention  of  the  judges  of  Cook  county,  or  the  State 
senate,  the  same  being  the  three  great  branches  of  the  gov- 
ernment— executive,  legislative  and  judicial — has,  since  the 
constitution  of  1870  up  to  the  present  instance,  ever  recom- 
mended, nominated  or  appointed,  in  any  way  whatsoever, 
thereby  designating  the  successorships  of  justices  of  the 
peace  in  the  city  of  Chicago,  leaving  that  duty,  power  and 
authority  exclusively  to  the  county  clerk,  under  section  111, 
chapter  79,  Revised  Statutes  of  the  State  of  Illinois,  1874. 

10th.  It  is  further  agreed  that  on  the  9th  day  of  August, 
A.  D.  1893,  and  for  more  than  ten  (10)  years  prior  thereto, 
and  ever  since  that  time,  and  now,  the  defendant  has  been, 
and  now  is,  a  resident  of  the  town  of  Lake  aforesaid,  and 
said  defendant  was,  on  the  9th  day  of  August,  A.  D.  1893, 
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of  lawful  age,  of  the  age  of  thirty-two  years,  and  was  then 
and  now  is,  a  citizen  of  the  United  States  of  America. 

It  is  hereby  stipulated  that  the  demurrer  to  the  informa- 
tion be  withdrawn,  and  that  the  information  as  amended 
shall  stand,  and  that  further  pleading  herein  be  waived,  and 
that  the  cause  is  to  be  submitted  upon  statements  of  facts 
submitted  by  counsel  to  the  coi/rt,  and  as  though  the  said 
facts  were  properly  pleaded,  and  that  the  only  question  to 
be  decided  upon  in  this  case  is  the  manner  of  the  designa- 
tion of  successors  of  justices  of  the  peace  in  the  city  of  Chi- 
cago, and  in  whom  the  power  is  vested. 

Either  party  to  have  the  right  to  submit  propositions  of 
law  to  be  held  or  refused  as  the  court  shall  so  order. 

Jacob  J.  Kekn, 

State's  Attorney. 

T.  A.  COFFBT, 

Of  counsel  for  the  people. 
OsoAB  E.  Leinbk, 

Attorney  for  defendant. 
Jahks  a.  Pbtebson, 

Of  counsel  for  defendant." 

Jacob  J.  Kbrn,  State's  Attorney,  for  the  people;  T.  A. 
CoFFST,  of  counsel. 

James  A.  Pbtebson  and  Osoab  E.  Leinen,  attorneys  for 
appellee. 

Mb.  Jitstiob  Watebman  delivebbd  the  opinion  of  the 

COUBT. 

The  constitution  of  this  State  contains  the  following : 
Article  VI,  Section  28.  "  All  justices  of  the  peace  in  the 
city  of  Chicago  shall  be  appointed  by  the  governor,  by  and 
with  the  advice  and  consent  of  the  senate  (but  only  upon 
the  recommendations  of  a  majority  of  the  judges  of  the  Cir- 
cuit, Superior  and  County  Courts),  and  for  such  districts  as 
are  now,  or  shall  hereafter  be  provided  by  law.  They  shall 
hold  their  offices  for  four  years,  and  until  their  successors 
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have  been  commissioned  and  qualified,  but  they  may  be  re- 
moved by  summary  proceeding  in  the  Circuit  or  Superior 
Court,  for  extortion  or  other  malfeasance.  Existing  justices 
of  the  peace  and  police  magistrates  may  hold  their  offices 
until  the  expiration  of  their  respective  terms." 

The  letter  and  spirit  of  the  constitution  and  laws  of  this 
State  are  such  that  officials  of  all  kinds  are  either  elected  or 
appointed  to  office  for  short  terms  only.  A  frequent  oppor- 
tunity for  selecting  new  men  to  hold  official  position  is 
universally  given.  While  as  to  all  judicial  officers  it  is  pro- 
vided in  the  constitution  that  they  shall  hold  "  their  offices 
until  their  successors  shall  be  qualified,"  it  is  not  thereby 
meant  to  deprive  the  people  of  the  right  to  elect,  or  the 
appointing  power  of  the  opportunity  to  appoint  successors 
for  such  officers,  to  take  office  upon  the  expiration  of  the 
fixed  period  of^.time  for  which,  under  the  constitution, 
officials  are  elected  or  appointed.  Any  practice  tending  to, 
as  well  as  any  construction  looking  toward,  depriving  the 
people  or  the  appointing  power  of  such  right,  is  to  be 
avoided.  In  pursuance  of  the  constitutional  provision  before 
quoted,  the  law  of  this  State  made  it  the  duty  of  the  judges 
of  the  Circuit,  Superior  and  County  Courts  of  Cook  County, 
on  or  before  the  1st  day  of  June,  in  the  year  1895,  "to 
recommend  to  the  governor "  "  five  fit  and  competent  per- 
sons to  fill  the  office  of  justice  of  the  peace  in  the  town  of 
Lake,  it  being  within  the  city  of  Chicago."  This  duty  they 
discharged  by,  on  the  19th  day  of  April,  in  that  year,  recom- 
mending, John  M.  Moore  to  succeed  himself;  Henry  G. 
Schulte  to  succeed  Peter  Caldwell;  James  J.  O'Toole  to  suc- 
ceed himself;  John  J.  Fitzgerald  to  succeed  J.  J.  Hennessy, 
and  Edwin  J.  Khoades  to  succeed  George  W.  Hotaling. 

At  the  time  the  foregoing  recommendation  was  made  the 
justices  of  said  town  were  John  M.  Moore,  Peter  Caldwell, 
James  J.  O'Toole,  J.  J.  Hennessy  and  George  W.  Hotaling. 

Only  two  of  these,  Moore  and  O'Toole,  were  recommended 
for  re-appointment. 

The  legislature  of  this  State  was  at  this  time  in  session 
and  so  continued  until  June  14, 1895. 
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The  statute,  after  prescribing,  as  aforesaid,  that  the  judges 
shall  on  or  before  the  1st  day  of  June  recommend,  continues : 
"  The  persons  thus  recommended,  the  governor  shall  nomi- 
nate and  by  and  with  the  advrice  and  consent  of  the  senate  (a 
majority  of  the  senators  elected  concurring  by  yeas  and  nays) 
appoint  justices  of  the  peace  in  and  for  each  of  said  towns, 
respectively,  and  in  case  the  governor  rejects  any  person 
recommended,  or  the  senators  refuse  to  confirm  any  person 
nominated,  the  governor  shall  give  notice  of  such  rejection 
or  refusal  to  the  said  judges,  who  shall,  within  ten  (10)  days 
after  the  receiving  of  such  notice,  recommend  some  other  tit 
and  competent  person  for  such  appointment;  provided,  such 
person  or  persons  so  recommended  shall  be  electors  in  the 
town  in  and  for  which  they  are  to  be  appointed  such  jus- 
tices of  the  peace." 

The  governor  took  no  action  upon  the  ^fecommendation 
of  the  judges  until  the  14th  day  of  June,  upon. which  day, 
as  by  joint  resolution  of  the  tw^o  houses  had  some  time  pre- 
vious been  agreed,  the  senate  finally  adjourned.  Upon  the 
last  day  of  the  session  he  sent  to  the  senate  a  message  in- 
forming that  body  that  in  and  for  the  town  of  Lake  he 
nominated : 

Henry  G.  Schulte  to  succeed  Peter  Caldwell; 

Edwin  J.  Rhoades  to  succeed  James  J.  O'Toole; 

John  Fitzgerald  to  succeed  John  M.  Moore. 

These  nominations  were  by  the  senate  confirmed  on  the 
same  day,  and  on  that  day  the  governor  issued  his  commis- 
sions to  Henry  G.  Schulte  to  succeed  Peter  Caldwell;  Edwin 
J.  Rhoades  to  succeed  James  J.  O'Toole,  the  defendant, 
and  John  Fitzgerald  to  succeed  J,  M.  Moore. 

The  governor  did  not,  until  after  the  adjournment  of  the 
senate,  notify  the  judges  of  Cook  county  that  he,  as  gov- 
ernor, had  rejected  the  names  of  James  J.  O'Toole  and 
John  M.  Moore  to  be  justices  of  the  peace  in  and  for  the 
town  of  Lake. 

The  senate  having  adjourned,  the  judges  declined  to  take 
any  action  upon  such  notification. 

There  is  neither  in  the  constitution  nor  statutes  of  this 
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State  any  provision  giving  to  the  governor  power  to  desig- 
nate whom  any  person  by  him  nominated  or  appointed  as 
.  justice  of  the  peace  shall  succeed.  He  has  the  power  to 
H  nominate  only  persons  recommended  to  him  by  the  judges, 
and  also  power  to  reject  any  or  all  of  such  recommenda- 
tions; but  he  is  nowhere  authorized  to  nominate  or  com- 
mission any  one  as  the  successor  of  any  particular  justice. 

Section  29,  article  6,  Constitution  of  Illinois,  1870  (p.  66, 
Hurd's  Eevised  Statutes,  1893),  is  as  follows:  "  All  judicial 
officers  shall  be  commissioned  by  the  governor.  All  laws 
relating  to  courts  shall  be  general,  and  of  uniform  operation; 
and  the  organization,  jurisdiction,  powers,  proceedings  and 
practice  of  all  courts  of  the  same  class  or  grade,  so  far  as 
regulated  by  law,  and  the  force  and  effect  of  the  process, 
judgments  and  decrees  of  such  courts  severally,  shall  be 
uniform." 

Section  21,  article  6,  Constitution  of  Illinois,  1870  (p.  66, 
Hurd's  Rev.  Stat.  1893),  is :  "  Justices  of  the  peace,  police 
magistrates  and  constables  shall  be  elected  in  and  for  such 
districts  as  are,  or  may  be,  provided  by  law,  and  the  juris- 
diction of  such  justices  of  the  peace  and  police  magistrates 
-shall  be  uniform." 

By  section  2  of  the  act  under  which  justices  of  the  peace 
for  the  city  of  Chicago  are  appointed,  as  amended  by  an 
act  in  force  May  7,  1891,  such  justices  are  made  subject  to 
the  same  rules  and  regulations,  etc.,  as  justices  of  the  peace 
elected.     That  section  is  as  follows : 

"  Justices  of  the  peace  appointed  under  this  act  shall  be 
commissioned  by  the  governor,  and  hold  their  office  for  four 
years  and  until  their  successors  have  been  commissioned  and 
qualified,  and  shall  have  the  same  qualifications  for  holding 
office,  the  same  jurisdiction,  power  and  authority,  and  be 
subject  to  the  same  liabilities,  and  shall  execute  bonds,  and 
be  sworn  and  be  governed  by  the  same  rules  and  regulations 
as  justices  of  the  peace  elected." 

What  are  the  rules  and  regulations  controlling  elected 
justices?  Sec.  Ill,  Chap.  79  (p.  915,  Hurd's  Revised  Stat., 
1893),  is  as  follows:  "Upon  the  application  of  any  person 
who  shall  be  elected  to  the  office  of  justice  of  the  peace  in 
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any  town  or  precinct  in  this  State,  to  the  county  clerk,  to 
become  qualified  to  hold  said  oflBce,  by  filing  his  bond, 
according  to  law,  it  shall  be  the  duty  of  said  clerk  to  deter- 
mine who  such  justice  of  the  peace  shall  succeed  in  office  in 
the  town  or  precinct  where  he  was  elected,  and  enter  his 
name  upon  the  list  of  justices  of  the  peace  that  is  required 
by  law  to  be  kept,  as  such  successor,  and  shall  draw  an  order 
upon  the  justice  of  the  peace  whose  term  of  office  shall  have 
Expired,  to  deliver  over  all  books  and  papers,  as  required  by 
this  act,  to  such  successor  in  office :  provided,  that  when- 
ever any  person  shall  be  re-elected  to  said  office,  he  shall  be 
his  own  successor." 

Section  1  of  the  Justice  Act,  Hurd's  E.  S.,  1895,  p.  899, 
provides  for  the  election  of  two  or  more  justices  of  the 
peace  in  every  town  under  township  organizatrion. 

Although  five  justices  of  the  peace  may  be  elected  in  a 
town,  yet  a  re-elected  justice  is  his  own  successor. 

As  justices  in  the  city  of  (yhicago,  appointed,  are  governed 
by  the  same  rules  and  regulations  as  justices  of  the  peace 
elected,  it  seems  that  a  justice  of  the  peace  re-appointed  must 
be  his  own  successor;  and  as  save  in  the  case  where  a  justice 
being  re-elected  succeeds  himself,  upon  the  county  clerk  is 
devolved  the  power  and  duty  of  determining,  upon  applica- 
tion of  any  person  elected  to  the  office  of  justice,  whom  he 
shall  succeed,  so  too,  to  the  county  clerk  is  given  power  and 
authority  to  determine  whom  of  the  various  justices  of  the 
peace  in  the  towns  of  the  city  of  Chicago,  the  various  jus- 
tices newly  appointed  shall  respectively  succeed;  a  re- 
appointed justice  succeeding  himself. 

It  must  be  borne  in  mind  that  justices  of  the  peace  in  the 
city  of  Chicago,  although  recommended,  nominated,  con- 
firmed and  appointed,  as  hereinbefore  set  forth,  are  yet 
township  and  not  city  officers;  they  are  appointed  as  officers 
of  the  various  towns  in  which  they  live,  and  not  as  residents 
or  citizens  of  the  city  of  Chicago. 

Their  term  of  office,  jurisdiction  and  powers,  as  well  as 
the  practice  and  proceedings  before  them,  are  the  same  as 
those  of  elected  justices  in  other  portions  of  the  State.  The 
appointed  justices  being  subject  to  the  same  liabilities,  re- 
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quired  to  execute  the  same  bonds,  sworn  and  governed  by 
the  same  rules  and  regulations  as  justices  of  the  peace 
elected;  are-appointee  succeeds  himself,  and  it  is  the  duty 
of  other  appointees  to  apply  to  the  county  clerk  to  determine 
whom  they  shall  succeed  in  the  town  for  which  they  are 
appointed,  and  call  upon  the  county  clerk  to  draw  an  order 
upon  the  justice  of  the  peace  whose  term  has  expired  and 
whom  he  succeeds,  to  deliver  over  his  books  and  papers,  as 
required  by  law,  to  his  successor,  so  determined. 

As  the  people  do  not,  in  electing  not  to  exceed  five  justices 
of  the  peace  in  any  town  or  precinct,  determine  whom  they 
shall  succeed  in  office,  neither  does  the  appointing  power, 
whether  considered  as  one  or  three  bodies,  determine  whom 
the  appointees  shall  succeed.  There  is  nothing  in  constitu- 
tion or  statute  giving,  in  this  regard,  to  the  appointing  power 
an  authority  not  intrusted  to  the  people  when  selecting 
justices  of  the  peace.  The  entire  act  concerning  justices  of 
the  peace  "regards  all  appointed  and  elected  when  so  chosen 
as  subject  to  and  governed  by  the  same  rules  and  regula- 
tions. The  convenience  of  the  public  is  thus  served,  as  not 
only  is  uniformity  of  regulation  secured,  but  any  person 
can  at  any  period  of  time,  by  inspection  of  the  records  of 
the  county  clerk's  office,  ascertain  in  whose  custody  the 
books  and  papers  once  kept  by  any  justice  of  the  peace  are 
now  to  be  found. 

The  governor  had  no  power,  either  singly  or  in  conjunc- 
tion with  the  senate,  to  designate  whom  any  appointee 
should  succeed.  His  designation  of  Edwin  J.  Khoades  to 
succeed  James  O'Toole  was  nugatory.  But  three  of  the  five 
persons  recommended  by  the  judges  were  appointed  by  the 
governor;  each  of  these  three  was  a  new  justice.  To  deter- 
mine what  justices  they  were  to  succeed  was,  by  the  law, 
made  the  duty  of  the  county  clerk.  The  county  clerk 
has  not  designated  a  successor  to  the  defendant,  James 
O'Toole,  and  none  has  been  qualified;  he  is,  therefore,  under 
the  provisions  of  the  constitution,  a  justice  of  the  peace  in 
and  for  the  town  of  Lake. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Vol.  LX  W 
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Mr.  Justice  Shepard,  dissenting. 

By  the  constitution  of  the  State  (Art.  VI,  Sec.  28),  the 
governor  is  vested  with  the  power  to  appoint,  by  and 
with  the  advice  and  consent  of  the  senate,  justices  of  the 
peace  in  and  for  the  city  of  Chicagb,  but  with  the  limitation 
that  he  shall  appoint  only  such  persons  as  are  recommended 
to  him  for  appointment  by  the  judges  of  the  Circuit,  Superior 
and  County  Courts  of  Cook  county. 

The  express  power  of  appointment  thus  conferred  upon 
the  governor  necessarily  carries  with  it  by  implication  the 
incidental  duty  and  power  of  designating  who,  of  the  pre- 
viously existing  justices,  the  new  appointees  shall  succeed. 
This  implied  power  is  necessary  to  give  full  efifect  to  the 
express  grant.  Any  legislation  which  shall  seek  to  deprive 
the  governor  of  such  power  is  nugatory. 

The  constitution  contains  numerous  provisions  relating 
to  justices  of  the  peace.  Thus  it  provides  (Art.  VI,  Sec.  1), 
that  all  judicial  powers  shall  be  vested  in  certain  designated 
courts,  and  in  justices  of  the  peace;  that  (Art.  VI,  Sec.  29) 
all  judicial  officers  shall  be  commissioned  by  the  governor, 
and  that  the  organization,  jurisdiction,  powers,  proceedings 
and  practice  of  all  courts  of  the  same  clas»  or  grade,  and 
the  force  and  effect  of  the  process  and  judgments  of  such 
courts,  severally,  shall  be  uniform;  that  (Art.  VI,  Sec.  32) 
the  term  of  office  of  justices  shall  be  four  years;  that  (Art. 
VI,  Sec.  21)  justices  of  the  peace  shall  be  elected  in  such 
districts  as  are  provided  by  law,  and  that  their  jurisdiction 
shall  be  uniform;  that  (Art.  V,  Sec.  25)  the  form  of  oath 
of  all  civil  officers,  including  justices  of  the  peace,  before 
entering  upon  their  offices,  shall  be  as  there  prescribed. 

When,  therefore,  the  second  section  of  the  a<5t  relating  to 
justices  of  the  peace  in  Chicago,  referred  to  in  the  opinion 
of  the  majority  of  the  court,  was  enacted  by  the  General 
Assembly  (Sec.  126,  Ch.  79,  Kurd's  Rev.  Stat.  1893),  provid- 
ing that  justices  of  the  peace  appointed  by  the  governor 
should  have  "the  same  jurisdiction,  power  and  authority, 
*  *  *  and  be  governed  by  the  same  rules  and  regu- 
lations as  justices  of  the  peace  elected,"  it  was  merely  de- 
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claratory  of  previously  existing  constitutional  provisions, 
and  was  not  meant,  or  if  it  were,  it  was  ineffectual  as  being 
in  contravention  of  the  constitution,  to  subject  justices  of 
the  peace  so  appointed  to  rules  and  regulations  not  war- 
ranted by  the  constitution,  concerning  their  designation  by 
the  county  clerk  instead  of  -  by  the  governor,  as  to  whom 
they  shall  succeed  in  office. 

By  the  provisions  of  that  act,  it  was  meant  justices  so 
appointed  should  be  governed  by  the  same  rules  and  regula- 
tions concerning  commissioning,  jurisdiction,  powers,  pro- 
ceedings and  practice,  and  the  effect  of  their  process  and 
judgments,  as  provided  by  the  constitution  and  the  general 
act  concerning  justices  elected,  and  not  concerning  their 
method  of  appointment  and  designation,  which  is  conferred 
upon  the  governor  by  the  constitution  itself. 

I  do  not  regard  the  argument  of  inconvenience  as  having 
any  application  to  a  constitutional  provision.  In  my  opinion 
the  governor  possesses  the  power,  under  the  constitution,  of 
designating  who  justices  appointed  by  him  shall  succeed. 
In  conclusion,  I  entertain  serious  doubt  if  this  court  has 
jurisdiction  of  this  question. 


The  People  ex  rel.  Dunne  y.  John  M.  Moore. 

/' 

1.  Justices  of  the  Peace— Jn  Chicago — Duty  of  County  Clerk  in 
Designating  Successor, — The  power  and  duty  of  determining  upon  appli- 
cation of  the  persons  appointed  to  the  office  of  justice  of  the  peace  in  the 
towns  of  the  city  of  Chicago,  whom  such  appointees  shall  re6X)ective]y 
succeed,  devolves  upon  the  county  clerk. 

Quo  Warranto  Proceedings. —Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1895.  Reversed  and  remanded,  with  directions. 
Opinion  filed  December  2,  1895. 

Jacob  J.  Kern,  State's  Attorney,  for  the  people;  T.  A. 
Coffey,  of  counsel. 
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P.  T.  Keily  and  Feed  H.  Atwood,  attorneys  for  appellee. 

Mr,  Justice  Waterman  deliyerbd  the  opinion  of  the 
Court. 

In  the  case  of  The  People  ex  rel.  v.  John  M.  Moore,  it 
fairly  appears  from  the  record  that  the  county  clerk  has 
designated  John  J.  Fitzgerald  to  succeed  the  appellee,  John 
M.  Moore,  and  has  directed  said  Moore  to  turn  over  his 
books  and  papers  to  said  Fitzgerald. 

In  all  other  respects  the  facts  of  this  case  are  similar  to 
those  in  the  proceeding  v.  O'Toole. 

We  are  of  the  opinion,  said  John  M.  Moore  not  having 
been  appointed  or  commissioned  by  the  governor,  and  said 
Fitzgerald,  who  was  recommended,  appointed,  confirmed  and 
commissioned,  having  been  designated  by  the  county  clerk 
to  succeed  Moore,  that  he,  said  Moore,  is  no  longer  entitled 
to  exercise  the  office  of  justice  of  the  peace.  In  the  case  of 
The  People  ex  rel.  v.  John  M.  Moore,  the  judgment  of  the 
Circuit  Court  is  reversed  with  directions  to  enter  a  judg- 
ment of  ouster,  with  a  nominal  fine;  the  question  being  one 
about  which  courts  have  differed  and  said  Moore  having 
apparently  acted  in  perfect  good  faith. 

Reversed  and  remanded  with  directions. 
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fi908^8  ][oses  Eessel  v.  Daniel  O'Sullivan. 

1.  Judoments— A^of  to  he  Reversed  for  Errors  in  Process. — A  jud^r- 
ment  will  not,  generally,  be  reversed  for  an  error  in  the  process  by  which 
it  wajs  reached.  The  reason  of  the  rule  extends  to  a  cause  in  which  the 
appellant  refrains — with  the  means  in  his  control — from  stating  what 
the  merits  are. 

2.  Continuance— iS^rcfcneM  of  Attorney,— While  a  temporary  post- 
ponement of  a  trial  may  be  granted  for  the  sickness  of  an  attorney,  it  is 
no  ground  for  a  continuance. 

3.  Judicial  Noticr— Rules  of  Cowrf.— The  Appellate  Court  does 
not  take  judicial  notice  of  the  rules  of  the  court  below. 

4.  FRAxmcE— -Impaneling  the  jury,— la  the  matter  of  errors  and 
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irregularities  in  impaneling  the  jury,  the  bill  of  exceptions  must  con- 
trol, and  not  the  record  made  by  the  clerk. 

5.  Verdicts — Practice, — The  fact  that  in  a  written  verdict  the 
amount  of  damages  was  left  blank  and  filled  in  from  an  oral  statement 
by  the  foreman,  to  which  all  the  jurors  assented,  is  not  error.  At  com- 
mon law  the  verdict  was  not  written,  and  by  statute  it  is  unnecessary. 

Transcript  firom  a  Jnstloe  of  the  Peace.— Appeal  from  the  County 
Court  of  Cook  County;  the  Hon.  Obrin  N.  Carteb,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed 
December  2, 1895. 

ZoLOTKOFF  &  ZoLiNB,  attomeys  for  appellant. 

W"iLLiAM  B.  Cunningham,  attorney  for  appellee* 

Me.  PBEsroiNa  Jdstiob  Gaby  delivbeed  thb  opinion  of 

THE  COUET. 

The  abstract  shows  that  there  are  in  this  record  thirty- 
eight  pages  of  testimony  of  witnesses,  and  none  of  it  is  ab- 
stracted. 

Doubtless  the  counsel  intended  that  this  course  should  be 
understood  as  conceding  that  this  court  would  not  reverse 
the  case  upon  its  merits.  But  it  has  a  greater  effect  than 
that.  It  is  familiar  law  that  a  just — unquestionably  just — 
judgment  will  generally  not  be  reversed  for  errors  in  the 
process  by  which  it  was  reached.  Atchison,  etc.,  R.  R.  v. 
Elder,  50  HI.  App.  276.  And  the  reason  of  the  rule  extends 
to  a  cause  in  which  the  appellant  refrains  from  showing — 
with  the  means  in  his  control — what  the  merits  are.  .  The 
appellant  relies  upon  alleged  irregularities. 

First.  That  when  the  case  was  called  for  trial  the  attor- 
ney said  he  was  sick,  and  offered  to  testify  that  the  sickness 
was  of  such  severity  as  to  seriously  interfere  with  the  per- 
formance of  his  duties  in  the  trial;  yet  the  court  refused  to 
continue  the  cause. 

While  a  temporary  postponement  of  the  trial  might  have 
been  granted  for  that  cause,  it  was  no  ground  for  a  continu- 
ance; and  whatever  may  have  been  the  hardship  to  the  at- 
torney it  does  not  appear  that  his  client  suffered  by  it. 

The  rules  of  the  County  Court  are  not  in  this  record,  and 
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can  not  be  judicially  noticed.     Harrigan  v.  Turner,  53  IlL 
App.  292;  Morgan  v.  Campbell,  54  111.  App.  242. 

Second.  That  the  court  participated  in  the  examination 
of  the  jurors;  but  the  appellant  seems  to  have  examined 
them  as  much  as  he  desired  to,  and  accepted  those  who  tried 
the  case. 

Third.  That  the  bill  of  exceptions  shows  the  names  of  the 
same  twelve  men  that  the  record  shows  were  impaneled 
as  jurors,  and  states  that  one  of  them  ^'  was  excused  from 
service  in  "  the  case,  but  don't  show  which  one,  nor  that  he 
did  not  sit. 

Excusing  a  juror  is  not  a  method  known  to  the  law  of 
getting  rid  of  him,  which  is  done  by  challenging.  If  the 
bill  showed  that  one  of  those  named  did  not  sit,  and  that 
another  took  his  pla<5e,  or  that  the  case  was  tried  by  eleven 
jurors  without  objection,  there  could  be  no  complaint;  and 
either  of  those  things  may  have  happened;  and  one  or  the 
other  must  if  the  "  excused  "  did  not  sit.  The  bill  of  ex- 
ceptions would  control — not  the  record  made  by  the  clerk. 
Long  V.  Linn,  71  111.  152. 

Fourth.  That  the  record  does  not  show  that  the  jurors 
were  sworn.  It  does  show  it;  it  is  only  the  bill  of  excej>- 
tions  that  does  not.    Nor  does  it  show  the  contrary. 

Fifth.  That  in  a  written  verdict  the  amount  of  damages 
was  left  blank,  and  filled  in  from  an  oral  statement  by  the 
foreman,  to  which  all  the  jurors  assented. 

At  common  law  no  verdict  was  written  out  by  the  jury, 
and  by  statute  it  is  unnecessary.  Sec.  57,  Ch.  110,  R.  S., 
Practice.    The  judgment  is  affirmed. 
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^  ^1  Grand  Lodge  Knights  of  Pythias,  Jurisdiction  of  lUi- 
^«*-ill         nois,  v.  People  of  State  of  Illinois  ex  rel.  Wal- 

deck  Lodge  No*  136  Knights  of  Pythias. 

1,    Voluntary  Associations — Jurisdiction  of  the  Courts, — ^It  is  only 
in  respect  to  civil  or  property  rights  in  or  growing  out  of  voluntary  asso- 
ciations, that  an  appeal  to  the  courts  can  be  had.    Upon  questions  of 
doctrine  and  policy,  the  society  is  the  sole  and  exclusive  judge. 
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2.  Beneficiaby  Association — Members  must  Exhaust  Remedies  af- 
forded by  the  By-laws  Before  Appealing  to  the-  Courts.— Before  a  subordi- 
nate lodge,  aggrieved  by  the  action  of  the  grand  lodge  of  a  beneficiary 
asaociation  (the  Knights  of  Pythias)  can  appeal  to  the  courts,  it  must  ex- 
haust all  the  remedies  provided  by  the  constitution  and  rules  of  the  asso- 
ciation of  whose  action  it  complaios.  , 

Petition  for  H andamus. — Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Theodore  Bbbntano,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1895.  Reversed  and  remanded  with 
directions  4    Opinion  filed  December  2,  1895. 

C.  E.  &  G.  D.  Anthony  and  Elliott  Anthony,  attorneys 
for  appellant,  contended  that  one  who  becomes  a  member  of 
such  an  organization  is  chargeable  with  knowledge  of  its  rules 
and  laws  and  is  bound  by  them.  He  can  not  be  ignorant 
of  them,  nor  can  he  refuse  obedience  to  them  unless,  indeed, 
they  are  illegal,  or  require  the  performance  of  acts  which 
the  law  forbids.  The  reason  of  the  rule  is  that  bv  becom- 
ing  a  member  one  impliedly  agrees  to  be  bound  by  all  legal 
acts  of  the  majority  under  the  compact  Articles  of  Associa- 
tion, Roner  v.  Sampson,  102  Ind.  263;  Bacon  on  Ben.  Soc., 
81;  Magley  v.  Grand  Lodge,  131  111.  498;  A.  O.  U.  W.  v. 
Jesse,  50  111.  App.  101. 

A  judgment  of  the  grand  tribunal,  conclusive  upon  the 
subordinate  lodge,  is  certainly  not  a  void  judgment,  because 
no  judgment  is  void  where  the  court  has  jurisdiction  of  the 
person  and  subject-matter.  Ex  parte  "Watkins,  3  Pet.  183; 
Windsor  v.  McVeigh,  93  U.  S.  274;  Garnett  v.  Williams,  20 
Wall.  250;  U.  S.  v.  Arredondo,  6  Pet.  .709;  Bush  v.  Hanson, 
70  111.  480;  Kelley  v.  People,  115  111.  589. 

The  court  can  not,  by  the  laws  of  this  State  or  the  laws 
of  the  order  of  the  Knights  of  Pythias,  either  revise  this 
judgment  or  modify  it,  or  set  it  aside;  because,  first,  the 
tribunal  was  one  of  the  relator's  own  choosing;  and  second, 
the  judgment  which  is  rendered  is  absolutely  conclusive  upon 
the  relator  in  this  case  and  can  not  be  attacked  coUaterallv 
by  a  writ  of  mandamus.  Pitcher  v.  Board  of  Trade,  121 
111.  420;  A.  O.  U.  W.  v.  Jesse,  50  111.  App.  105;  People  v. 
Dental  Examiners,  110  111'.  185;  Kelley  v.  The  City  of  Chi- 
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cago,  62  111.  279;  Chase  v.  Cheney,  58  111.  531;  Van  Fleet's 
Collateral  Attack,  14. 

Proceedings  in  orders  of  this  kind  had  in  substantial  com- 
pliance with  their  laws,  and  judgments  rendered  therein  in 
good  faith,  are  final,  and  the  merits  of  the  proceedings  can 
not  be  inquired  into.  Dolan  v.  Court  of  Good  Samaritan, 
128  Mass.  427;  Black  and  White  South  L.  v.  Van  Dyke,  2 
Whart.  208;  Toran  v.  Howard  Association,  4  Pa.  St.  519; 
Anacosta  Tribe  of  Red  Men  v.  Murbook,  13  Md.  191;  Gros- 
venor  v.  U.  S.  of  Belli ver,  118  Ind.  78;  White  r.  Browell  2 
Daly,  329;  Benton  v.  St.  George  Society,  28  Mich.  361. 

The  judgment  of  a  proper  tribunal  of  a  society  against  a 
member  on  charges  which,  by  its  constitution  and  by-laws, 
it  was  authorized  to  investigate  and  act  upon,  will  not  be 
inquired  into  by  the  court  on  the  weight  or  competency  of 
the  evidence  introduced  to  sustain  the  charges.  The  only 
question  which  will  be  examined  is  such  as  relates  to  fraud 
or  collusion  and  want  of  jurisdiction.  Spillman  v.  Supreme 
Council,  157  Mass.  128;  Grosvenor  v.  Society,  118  Mass.  78; 
Soc.  V.  Commonwealth,  52  Pa.  St.  125;  Gray  v.  Society,  137 
Mass.  329;  Burbank  v.  Association,  144  Mass.  434;  Connolly 
V.  Association,  58  Conn.  552;  Com.  v.  Society,  15  Pa.  St. 
251;  Pitcher  v.  Board  of  Trade,  121  111.  412;  Raxter  v. 
Board  of  Trade,  83  111.  146;  Fisher  v.  Board  of  Trade,  80 
111.  85;  North  v.  Trustees  of  the  University  of  111.,  137  Ill- 
SOS;  Chase  v.  Cheney,  58  111.  511;  Merrill  on  Mandamus, 
Sec.  275;  Ex  parte  Hoyt,  13  Pet.  290. 

Hirschl,  in  his  work  on  the  Law  of  Fraternities  and 
Societies,  p.  54r-55,  says : 

"  If  a  member  is  expelled  the  courts  will  not  review  the 
merits  of  the  case,  but  will  consider  the  society  as  the  sole 
judge.  It  was  declared  an  offense  for  a  member  to  be  en- 
gaged in  his  usual  business  or  "  occupation  "  while  drawing 
the  benefits  accruing  during  sickness.  The  plaintiff,  while 
too  sick  to  work,  painted  the  handle  to  the  gate  at  his  home; 
being  exj>elled  for  this,  he  was  reinstated  by  the  trial  court, 
but  the  Supreme  Court  reversed  the  decision,  saying :  "  The 
society  acted  judicially,  and  its  sentence  is  conclusive  like 
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that  of  any  other  judicial  tribunal;"  citing  Commonwealth 
V.  Pike  Beneficial  Society,  8  W.  &  S.  (Pa.)  250;  also  Black 
V.  Vandyke,  2  Wharton  309;  Burt  v.  Grand  Lodge  F.  &  A. 
M.,  44  Mich.  208;  K6binson  v.  Yates  City  Lodge,  86  111.  588; 
see  also  High  on  Extraordinary  Remedies,  Sec.  292;  Besley 
V.  Chicago  Journeyman  Plumbers'  Ass'n,  44  111.  App.  283; 
Commonwealth  v.  St.  Patrick  Ben.  Soc,  2  Binn.  441;  People 
ex  rel.  v.  McCormick  et  al.,  106  111.  184;  People  ex  rel.  v. 
Dental  Examiners,  110  111.  185;  Freeman  v.  Selectmen,  34 
Conn.  406;  Hoole  v.  Kinkead,  lY  Nev.  217;  Bailey  v.  Evart, 
52  Iowa  111;  Berryman  v.  Perkins,  55  Cal.  482;  People  v. 
Contracting  Board,  27  N.  T.  378;  People  ex  rel.  v.  Knicker- 
bocker, 114  111.  547;  Kuns  v.  Eobertson,  154  111.  413;  Hemp- 
hill et  al.  V.  Collins,  117  111.  398. 

It  is  a  general  rule,  and  well  settled,  that  whenever  any 
corporation  is  provided  by  those  acting  with  authority  in 
any  organization  vvith  tribunals,  he  must  appeal  to  such 
tribunals  provided  by  such  organization  and  exhaust  his 
remedy  therein  before  applying  to  the  civil  tribunals. 
Merrill  on  Mandamus,  Sec.  168;  Crocker  v.  Old  South  Soc, 
106  Mass.  489;  Poultney  v.  Backman,  31  Hun  49;  Oliver  v. 
Warren,  144  Mass.  175;  Karcher  v.  Knights  of  Honor,  137 
Mass.  368;  Chamberlain  v.  Lincoln  et  al.,  129  Mass.  71; 
Jeane  v.  Grand  Lodge  A.  O.  U.  W.,  30  AtL  Rep.  70. 

The  decided  weight  of  authority  is  that  a  member  of  a 
mutual  benefit  society  must  resort  for  the  correction  of  an 
alleged  wrong  done  him  as  such  member  to  the  tribunal  of 
the  society,  and  when  the  proceedings  are  regular,  the 
action  of  the  society  is  conclusive  and  can  not  be  inquired 
into  collaterally.  State  v.  Henry  Clay  Lodge,  K.  of  P.,  22 
AtL  Hep.  63;  Niblaok  on  Benefit  Societies,  Sec.  Ill,  p.  214; 
People  ex  rel.  Keefe  v.  Woman's  Cath.  Order  Foresters,  59 
111.  App.  390. 

C.  D.  Myebs,  of  counseL 

VocKE  &  Healy,  attorneys  for  appellees,  contended  that 
mandamus  is  the  only  remedy  to  compel  a  corporation  to  ad- 
mit an  illegally  expelled  member  to  all  rights  of  member- 
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ship.  People  v.  Medical  Society,  32  N.  T.  186,  approvingly 
cited  in  Pitcher  v.  Board  of  Trade,  20  111.  App.  319. 

Those  who  were  members  of  the  society  could  not  law- 
fully be.  expelled  for  antecedent  deviation  from  the  code. 
Fawcett  v.  Charles,  13  Wend.  477. 

As  relator  has  demanded  admission  to  the  enjo}rment  of 
a  franctise  to  which  he  was  presumptively  entitled,  his 
exclusion  could  be  justified  only  by  facts  repelling  the  pre- 
sumption that  he  was  duly  qualified  for  admission  or  show- 
ing that  if  his  application  were  granted,  there  were  subsist- 
ing causes,  making  a  clear  case  for  immediate  expulsion. 
Ex  parte  Paine,  1  Hill  665. 

Mb.  Justiok  Waterman  deuvebed  the  opikioit  of  the 
Court. 

This  proceeding  arose  out  of  an  attempt  by  appellant  to 
compel  the  use  of  the  English  language  in  the  ritual  and 
work  of  the  Knights  of  Pythias. 

This  appeal  is  from  an  order  of  the  Superior  Court  award- 
ing a  peremptory  writ  of  mandamus  against  appellant. 

The  relator,  a  lodge  of  the  Knights  of  Pythias,  incorpo- 
rated under  the  laws  of  the  State  of  Illinois,  sought  to 
compel  the  Grand  Lodge  of  said  order,  another  body  also 
incorporated  under  the  laws  of  Illinois,  to  recognize  the 
relator  as  in  good  standing  in  said  order,  to  affiliate  with 
and  give  to  it  the  secret  passwords  in  use  in  said  order,  and 
extend  to  it  all  the  "  legal "  rights  and  privileges  of  the 
order. 

The  contest  is  between  two  distinct,  although  affiliated 
corporations.  What  is  complained  of  in  the  petition  is  not 
that  the  relator  has  been  or  is  about  to  be  improperly  ex- 
pelled from  a  corporation  of  which  it  is  a  member,  but  that 
the  parent  body  to  which  it  is  closely  related,  is  refusing  to 
continue  the  intercourse  that  has  existed,  and  has  attempted 
to  sever  all  the  ties  binding  them  together. 

The  Knights  of  Pythias  is  a  voluntary  organization.  Ko 
one  is  compelled  to  be  a  member  thereof.  The  relation  be- 
tween these  two  corporations  is  also  voluntary;  if  the  rela- 
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tor,  because  of  any  uncalled-for,  unjust  or  unkind  changes 
in  the  laws  of  the  supreme  body,  desires  to  withdraw  its 
connection  with  the  respondent,  it  can  not  be  compelled  to 
continue  an  association  and  relation  that  has  become  dis- 
tasteful. So,  too,  if  the  respondent  desires  no  longer  to 
associate  with  the  relator,  it  can  not  be  driven  to  the  con- 
tinuance of  intercourse  which  it  does  not  car^  for. 

If,  by  reason  of  anything  done  in  the  past,  contracts  of 
which  the  law  will  take  note,  exist  between  these  corpora- 
tions, neither  can,  at  its  pleasure,  abrogate  such  agreements. 

But  these  contracts,  if  they  are  to  be  enforced  by  the 
courts,  must  be  concerning  something  about  which  courts 
can  be  moved  to  action,* 

It  is  not  claimed  that  any  civil  right  has  been  denied  the 
relator;  it  does  urge  that  it  is  being,  by  the  respondent,  de- 
nied valuable  property  rights.  If  this  be  so,  it  is  in  some 
forum  in  some  way  entitled  to  relief  at  the  hands  of  the  ju- 
dicial tribunals  of  the  land. 

As  to  voluntary  organizations,  it  is  only  in  respect  to 
civil  or  property  rights  in  or  growing  out  of  them,  that  an 
appeal  to  the  courts  of  the  country  can  be  had.  Upon  ques- 
tions of  doctrine  and  policy,  the  society  is  the  sole  and  ex- 
clusive judge.  Niblack  on  Benefit  Societies,  Sec.  113-132; 
People  ex  rel.  Masonic  Benefit  Association,  98  111.  635;  Tar- 
tar V.  Gibbs,  24  Md.  323.  What  property  rights  has  the  re- 
lator which  the  court,  by  the  writ  of  mandamus,  is  called 
upon  to  command  the  respondent  to  give  to  the  petitioner? 

The  grand  lodge,  the  respondent,  can  not  deprive  the  re- 
lator of  its  charter  received  from  the  State.  The  petitioner 
is,  and,  for  aught  that  the  respondent  can  do,  will  remain,  an 
incorporated  body. 

In  its  petition  the  relator  sets  forth  that  at  the  time  of 
its  admission  into  said  order,  it  was  required  to  pay,  and 
did  pay  "  the  sum  of  $30  for  its  charter,  and  the  further 
sum  of  $74  for  various  other  purposes;"  "and  that  it 
was  required  to  and  did  pay  the  further  sum  of  $129  for 
the  paraphernalia  used  by  its  officers  and  members  at  its 
meetings,  in  the  performance  of  its  secret  work  incumbent 
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upon  it  under  the  laws  of  the  supreme  and  grand  lodges." 
Also  that  it  is  required  to  pay  to  the  grand  lodge  a  per 
c  ipita  tax  of  twenty-five  cents  per  annum  for  each  member; 
that  this  has  regularly  been  paid,  the  amount  in  all,  so  paid, 
being  $336.  These  sums,  with  the  exception  of  that  paid 
for  paraphernalia,  appear  to  have  been  paid  for  admission 
fees,  expenses  and  annual  dues;  there  is  no  allegation  that 
they  are  yet  in  the  treasury  of  the  order,  or  now  exist  as 
property  in  which  the  relator  has  an  interest  The  para- 
phernalia it  presumably  has  on  hand,  and  it  does  not  appear 
that  it  is  in  danger  of  being  deprived  of  the  same. 

It  alleges  that  all  its  pecuniary  interests  depend  upon  its 
being  recognized  by  the  central  bodies  as  a  member  of  the 
order,  and  receiving  from  the  same  the  secret  password. 

This  is  the  pleading  of  a  conclusion;  what  the  pecuniary 
interests  are  is  not  set  forth.  It  also  sets  forth :  "  That  by 
virtue  of  its  constitution  and  by-laws  it  has  ever  since  its 
organization  maintained  a  sick  relief  fund  for  the  benefit  of  its 
sick  and  disabled  members,  from  which  fund  such  sick  and 
disabled  members  are  entitled  to  receive  the  sum  of  $5  per 
week  each,  during  the  time  of  their  sickness  or  disability; 
that  said  fund  is  established  and  augmented  solely  from  the 
regular  yearly  contributions  of  all  of  its  members,  of  $6 
per  annum  of  each  member,  and  that  said  contributions  are 
made  by  its  members  in  consideration  of  the  benefits  to 
them  as  members  of  said  order." 

This  fund,  or  so  much  of  it,  if  any,  as  is  now  in  existence, 
appears  to  be  in  its  possession,  and  no  danger  of  its  loss  is 
apparent. 

The  relator  itself  is  not  a  Knight  of  Pythias.  Corpora- 
tions do  not  become  members  of  the  order;  it  is  merely  an 
instrumentality  through  which  the  work  of  the  order  is  car- 
ried on.  The  relator  also  sets  forth:  "That  there  has 
been  established  and  maintained  by  said  order  what  is  called 
the  Endowment  Eank,  to  which  only  members  of  said  order 
in  good  standing  and  attached  to  a  subordinate  lodge  of 
said  order  may  belong,  which  has  for  its  object  to  secure  to 
the  survivors  of  a  deceased  member  the  payment  of  a  mor- 
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tuary  benefit  amounting  to  from  $1,000  to  $5,000,  which 
may  be  applied  for  by  such  member  in  his  lifetime;  that 
petitioner's  lodge  is  at  the  present  time  composed  of  101 
members;  that  of  these  members  twenty-eight  are  also  mem- 
bers of  said  rank;  that  their  legal  rights,  as  well  as  of  those 
persons  for  whose  benefit  they  may  have  attached  them- 
selves to  said  rank,  require  that  petitioner  be  duly  recognized 
by  said  central  bodies  as  in  good  standing  in  said  order,  and 
that  it  receive  from  said  central  order  the  secret  password 
used  by  said  order,  to  be  imparted  to  all  its  members  for 
identification,  otherwise  the  members  of  petitioner's  lodge 
will  leave  the  same  and  endanger  its  existence." 

It  does  not  appear  from  this  that  the  relator  has  any  prop- 
erty interest  in  this  mortuary  benefit;  nor  is  it  alleged  that 
it  holds  or  acts  as  a  trustee  for  any  one  entitled  to  such 
benefit;  neither  is  it  shown  that  any  of  the  twenty-eight 
members  who  are  said  to  be  also  members  of  such  endow- 
ment rank,  have  any  property  or  pecuniary  interest  by 
virtue  thereof;  the  only  allegation  is  that  the  endowment 
rank  has  for  *'  its  object "  the  securing  to  the  "  survivors  " 
of  a  deceased  member  the  payment  of  a  mortuary  benefit 
amounting  to  from  $1,000  to  $5,000,  "  which  may  be  applied 
for"  by  such  member  in  his  lifetime.  This  is  not  a  plead- 
ing that  any  such  member  has  now  a  pecuniary  interest  or 
property  in  anything. 

The  relator  also  sets  forth  :  "  That  it  is  the  owner  of  a 
large  amount  of  valuable  property  accumulated  from  mem- 
bership dues,  and  now  worth  about  $1,000,  and  that  said 
grand  lodge  has  no  right  or  interest  in  the  same,  but  unlaw- 
fully and  arbitrarily  seeks  to  seize  and  confiscate  said  prop- 
erty and  deprive  it  of  its  use;  that  said  property  is  held  by  it  as 
a  charitable  fund  for  the  benefit  of  sick  and  disabled  members 
and  other  benevolent  purposes,  and  the  attempt  to  seize 
said  property  is  a  fraud  on  its  legal  rights." 

Here  is  an  allegation  of  the  ownership  of  property  in  its 
possession,  which  it  is  said  the  respondent  unlawfully  seeks 
to  seize  and  confiscate;  but  nothing  is  shown  affording 
ground  for  this  proceeding. 
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Neither  a  corporation  nor  an  individual  can  have  a  writ  of 
mandamns  commanding  a  respondent  not  to  seize  or  confis- 
cate property  in  the  possession  of  the  relator.  The  respond- 
ent can  not  seize  or  confiscate  this  property  save  by  the 
consent  of  the  relator  or  by  virtue  of  the  ordinary  process 
of  the  courts  of  the  land  in  a  proceeding  in  which  the  relator 
will  have  ample  opportunity  to  defend  and  maintain  its 
right  to  such  property. 

It  appears  that  the  rules  and  regulations  of  the  order 
provide  a  tribunal  wherein  all  complaints  as  to  matters  of 
the  kind  mentioned  in  this  petition  may  be  heard. 

A  hearing  as  to  such  matters  has  been  had  in  the  first  or 
trial  court,  with  a  result  adverse  to  the  relator,  from  which 
judorment  it  has  taken  means  to  prosecute  an  appeal  to  an 
appellate  court  provided  by  the  laws  of  the  body.  Such 
appeal  has  not  yet  been  heard.  The  relator  does  not  seem 
to  have  availed  itself  of,  or  exhausted  all  the  remedies  pro- 
vided by  the  constitution  and  rules  of  the  body  of  whose 
action  it  complains — a  thing  it  is  bound  to  do  ere  it  call  for 
the  interposition  of  the  courts  of  the  land.  Niblack  on 
Benefit  Societies,  Sec.  Ill,  p.  214;  People  ex  rel.  Keefe  v. 
Woman's  Oath.  Order  Foresters,  59  IlL  App.  390. 

Its  resort,  under  these  circumstances,  to  an  action  of  man- 
damus, it  endeavors  to  excuse  upon  the  ground  that  the 
respondent,  without  waiting  for  the  relator  to  obtain  the 
decision  of  the  supreme  tribunal,  is  proceeding  to  refuse  to 
affiliate  with  or  recognize  the  relator  as  one  of  the  instru- 
mentalities of  the  order. 

The  laws  of  the  order  do  not  provide  that  an  application 
to  its  supreme  tribunal  to  review  the  action  of  an  inferior 
court  shall  operate  as  a  supersedeas,  or  that  meantime  action 
upon  the  matters  in  litigation  shall  be  suspended. 

In  view  of  the  fact  that  the  communication  of  the  secret 
password  of  the  order,  other  than  to  its  members  and  in 
the  manner  provided  by  its  rules,  is  one  of  the  highest  of- 
fenses that  can  be  committed  by  a  mejmber,  and  would  tend 
to  the  disruption  of  the  order,  and  in  view,  also,  of  the  alle- 
gation made  by  the  petitioner^  that  its^'  rituals  contain  much 
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of  the  secret  work  of  the  order;  that  petitioner  and  all  mem- 
bers of  said  order  are  under  a  solemn  pledge  not  to  divulge' 
to  any  person  not  a  member,  any  part  of  said  secret  work, 
and  it  is  not  in  a  position  to  bring  into  court  a  -copy  of  said 
ritual,"  it  is  difficult  to  see  how  the  court  below  is  to  know 
when  its  mandate  had  been  obeyed,  or  is  to  enforce  the 
order  made  by  it,  "  that  the  respondent  treat  and  respect 
the  relator  as  a  subordinate  lodge  of  the  order  of  Knights 
of  Pythias  under  its  jurisdiction,  in  good  standing,  and 
as  such,  extend  to  it  all  the  legal  rights  and  privileges  which 
are  now,  or  may  hereafter  be,  accorded  by  said  order  to  any 
and  all  of  its  subordinate  lodges  in  the  State  of  Illinois  by 
virtue  of  their  membership  in  said  order;  and  in  particular, 
that  the  respondent  issue  to,  and  make  known  to  it  the  secret 
password  now  in  use  by  the  officers  of  the  Knights  of 
Pythias,  and  which  may  hereafter,  from  time  to  time,  be 
adopted  by  said  order  and  communicated  to  the  said  grand 
lodge  to  be  made  known  to  its  members,  so  long  as  said  re- 
lator shall  retain  its  relation  as  a  member  of  said  order," 
without  an  interference  with  the  affairs  of  this  voluntary 
organization  which  must  result  in  bruiting  abroad  all  its 
cherished  secrets,  making  common  its  noble  ritual,  and  all 
that  privacy  and  secrecy  which  is  essential  to  its  existence. 
The  answer  of  the  respondent  was  such  that  the  demurrer 
thereto  should  have  been  overruled. 

The  judgment  of -the  Superior  Court  is  reversed  and  the 
cause  remanded  to  the  Superior  Court,  with  directions  to 
overrule  the  demurrer  to  the  answer,  and  dismiss  the  pe- 
tition at  the  costs  of  the  relator.  Beversed  and  remanded 
with  directions. 


Christian  Theile  v.  Chicago  Brick  Company. 

1.  Practice — Improper  Inatructiona — Exceptions. —  Improper  in- 
structions, though  excepted  to  when  given,  can  not  be  assigned  as  error 
if,  in  making  a  motion  for  a  new  trial,  the  mover  omitted  to  assign  the 
giving  of  such  instructions  as  one  of  the  grounds. 

2.  SAMB—CtericoZ  Errors  and  itfis^afces.— Where  it  is  apparent  that 
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a  merely  clerical  error  has  been  committed,  the  clear  intent  may  be  fol- 
lowed and  the  mistake  disregarded. 

8.  Agents — Not  to  Exceed  Their  Authority, — Authority  to  buy  a 
quantity  of  best  common  brick  for  his  principal  does  not  authorize  an^ 
agent  to  buy  an  inferior  quality  known  as  **  Kiln  run  brick." 

4.  Same — Risk  of  Dealing  with. — A  person  dealing  with  an  agent 
takes  the  risk  as  to  the  extent  of  his  authority. 

6.  Ratification — Must  be  upon  Pull  Knowledge, — Where  a  person 
directs  his  agent  to  buy  a  certain  kind  or  quality  of  brick,  and  the  agent 
buys  a  different  kind  or  quality,  the  principal  is  not  bound  to  accept 
them  before  he  has  notice  of  the  quality,  even  though  they  are  delivered 
upon  his  premises  and  a  portion  of  them  are  used;  but  he  is  liable  for 
the  value  of  those  used. 

Assumpsit,  for  goods  sold  and  delivered.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon,  Abnbr  Smith,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1896.  Reversed  and  remanded. 
Opinion  filed  December  2,  1895. 

Hamlink,  Scott  &  Lord,  attorneys  for  appellant 
Kavanaoh  &  O'DoNNELL,  attomcys  for  appqllee. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
THE  CorRT. 

The  first  question  here  is  whether,  on  the  motion  for  a  new 
trial,  assigning — so  far  as  relates  to  the  instructions — the 
grounds  that  the  court  improperly  gave  instructions  asked  for 
by  the  defendant,  and  also  refused  to  give  instructions  asketl 
for  by  the  defendant,  the  word  defendant  in  the  first  ground 
ma}^  be  read  plaintiff.  It  is  settled  that  improper  instruc- 
tions, though  excepted  to  when  given,  can  not  be  assigned  as 
error  if  a  motion  in  writing  for  a  new  trial  was  made,  and 
omitted  to  assign  as  one  of  the  grounds,  such  instructions. 
Stuve  V.  McCord,  52  111.  App.  331;  Hoffmann  v.  World's 
Col.  Ex.,  55  III.  App.  290. 

That  the  appellant  may  have  the  instructions  given  for 
the  appellee  reviewed,  it  is  necessary,  therefore,  to  treat  the 
ground  in  the  motion  as  reading  plaintiff  instead  of  defend- 
ant. Where  it  is  apparent  that  a  merely  clerical  error  has 
been  committed,  the  clear  intent  may  be  followed,  and  the 
mistake  disregarded.    In  reference  to  instructions,  that  rule 
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was  adopted.  Nichols  v.  Mercer,  44  III.  250;  McKenzie  v. 
Remington,  79  111.  388. 

The  facts  are,  that  the  appellant  was  about  to  build  a 
house  at  a  place  called  Hillside.  He  told  one  Voghl  to  buy 
the  brick  for  him.  Voght  went  to  the  appellee  and  bar- 
gained for  kiln-run  brick,  which  includes  many  soft  brick, 
probably  unfit  for  use.  There  is  testimony  that  the  appel- 
lant told  Voght  to  buy  the  best  common  brick. 

The  brick  were  taken  from  the  yard  of  the  appellee  by 
railroad,  and  hauled  from  the  railroad  to  the  premises  of  the 
appellant  by  wagon.  Appellant  paid  the  railroad  freight 
and  wagon  hire.  When  he  first  discovered  the  quality  of 
the  brick,  and  complained  of  it  to  the  appellee,  is  not  very 
clear.  The  last  carload  was  returned  without  being  un- 
loaded. 

The  second  instruction  for  the  appellee  is  as  follows: 

"  If  the  jury  believe  from  the  evidence  that  J.  C.  Voght 
was  an  iagent  or  in  the  employ  of  defendant  Theile  for  or  on 
account  of  constructing  a  building  or  buildings  on  premises 
at  Hillside,  Illinois,  occupied  by  said  Thiele,  and  while  in 
his  employ  said  Voght  contracted  with  the  plaintiff  for 
eighty  thousand  *  kiln-run'  brick  at  the  price  of  four 
and  76-100  dollars  per  thousand,  to  be  delivered  on  cars  in 
plaintiff's  yard  consigned  to  said  Theile  at  Hillside,  Illinois, 
and  if  the  jury  believe  further  from  the  evidence  that 
plaintiff  did  load  eighty  thousand  '  kiln-run '  brick  on  cars 
in  plaintiff's  yard  and  consigned  the  same  to  Theile  at  Hill- 
side, Illinois,  and  said  brick  was  thereupon  taken  away  from 
said  yard  on  said  cars,  and  carried  to  said  Hillside,  Illinois, 
and  said  Theile  placed  or  caused  to  be  placed  seventy  thou- 
sand of  the  said  brick  on  his  premises,  but  refused  to  receive 
eight  thousand  of  them,  and  plaintiff  thereupon  resold  said 
eight  thousand  brick  for  the  same  or  at  a  greater  price  to 
another  person,  and  was  obliged  to  and  did  pay  for  freight 
charges  and  hauling  and  unloading  said  eight  thousand 
brick,  the  amount  of  twenty-six  and  89-100  dollars  in  order 
to  make  said  resale,  then  plaintiff  is  entitled  to  a  verdict  for 
seventy  thousand  brick  at  four  and  76-100  dollars  a  thou- 

Vob  LX  » 


502  Appellate  Courts  of  Illinois. 

Vol.  eo.]  Theile  v.  Chicago  Brick  Co. 

sand,  and  also  for  said  twenty-six  and  89-100  dollars,  and  to 
interest  at  five  per  cent  per  annum  on  said  amounts  from 
the  time  said  price  was  agreed  to  be  paid,  until  July  1, 1891, 
and  from  that  time  to  the  date  of  this  trial  at  the  rate  of 
five  per  cent  per  annum." 

It  is  impossible  to  defend  that  instruction. 

Passing  by  the  abstract  objection  that  }t  assumes  author- 
ity by  Voght,  if  he  was  "  in  the  employ  of  "  appellant,  which 
is  removed  by  the  testimony  of  the  appellant  that  he  did 
authorize  Voght  to  buy,  and  the  wrong  direction  as  to 
interest,  which  the  jury  did  not  follow,  it  charges  the  appel- 
lant with  the  act  of  Voght  in  buying  kiln-run,  when  perhaps 
his  authority  was  onlj'  to  buy  best  common. 

Appellee  took  the  risk  of  the  extent  of  Voght's  authority. 
Sohilling  v.  Rosenheim,  30  111.  App.  81. 

If  the  brick  sent  were  not  such  as  the  appellant  had  given 
to  Voght  authority  to  buy,  there  is  no  such  evidence  that 
the  appellant  had  waived  objection  as  justified  the  direction 
that  he  must  pay  for  them  because  he  had  placed  them  upon 
his  premises. 

That  appellant  is  liable  for  the  value  of  the  brick  he  used 
may  be  conceded,  but  if  he  paidv  freight  and  hauling  on  brick 
which  he  was  not  bound  to  accept,  before  he  had  notice  of 
the  quality,  and  gave  notice  within  a  reasonable  time  that 
he  would  not  accept  them,  and  in  fact  never  did  accept 
them,  then  such  freight  and  hauling  would  be  a  valid 
counter  claim. 

If  the  only  authority  to  buy  was  of  best  common,  he  had 
a  reasonable  time  to  ascertain  the  quality  and  give  notice 
of  rejection,  if  the  brick  were  not  best  common. 

Underwood  v.  Wolf,  131  111.  425,  is  not  an  analogous 
case,  but  cases  which  are  analogous  are  there  collected.  It 
is  not  so  certain  that  the  demand  of  the  appellee  is  just,  that 
such  a  material  error  may  be  disregarded.  Without  refer- 
ence to  other  questions  in  the  case,  the  judgment  is  reversed 
and  the  cause  remanded. 
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Patrick  McGuiness  y.  Annie  McGuiness. 

1.  Equity  Practick— Jn«t^icienf  E^sceptiona  to  Master's  ifeporf.— Ex- 
ceptions to  a  master's  report,  which  axe  of  a  general  nature,  and  which 
fail  to  point  out  the  evidence  upon  which  the  party  excepting  relies,  are 
properly  overruled. 

Separate  Maintenance. — Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon,  Oliver  H.  Horton,  Judge,  presiding:.  Heard  in  this 
court  at  the  October  term,  1805.  Afiirmed.  Opinion  filed  December  2, 
1805. 

G.  M.  MiLLEK,  attorney  for  appellant. 
Dale  &  Francis,  attorneys  for  appellee. 

■ 

Mr.  Justice  Waterman  delivered  the  opinion  op  the 
Court, 

This  was  an  application  to  reduce  the  amount  awarded 
appellee  by  a  former  decree  as  an  allowance  for  separate 
maintenance,  it  being  alleged  that  the  circumstances  of 
both  parties  had,  since  the  entry  of  such  former  decree,  so 
changed  as  to  make  the  allowance"  now  inequitable. 

The  cause  being  referred  to  a  master,  he  took  testimony, 
and  reported  that  the  allowance  should  be  reduced  from  $35 
to  S27.50  per  month.  Each  party  excepted  to  the  report. 
The  court  sustained  appellee's  exceptions,  and  overruled  ap- 
pellant's. 

We  have  examined  the  record,  and  find  that  the  excep- 
tions of  appellant  to  the  report  of  the  master  were  of  a  gen- 
eral nature  and  failed  to  point  out  the  evidence  upon  which 
appellant  relied.  They  were,  for  this  reason,  properly  over- 
ruled, Wolcott  v.  Lake  View  B.  &  L.  Ass'n,  51  111.  App. 
415;  Springer  v.  Kroeschell,  59  111.  App.  434. 

Appellee's  exceptions  were  as  faulty. 

The  Supreme  Court  of  this  State  hold  that  an  appellate 
court  will  not  reverse  a  decree  because  insufficient  excep- 
tions to  a  master's  report  were  sustained.  Farwell  et  al.  v. 
Huling,  132  lU.  112. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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Edwin  0.  Lanphere  t.  Henry  T.  Glorer. 

1.  Dissolution  OP  AN  Injunction— DawMi^e«—Prt)per  AUoieancea. — 
A  party  demurred  to  a  bill  and  gave  notice  of  a  motion  to  dissolve  the 
injunction,  but  before  Jiis  attorney  could  get  the  attention  of  the  court 
the  parties  came  to  terms  and  the  bill  was  dismissed.  Upon  a  sugges- 
tion of  damages  sustained  by  reason  of  the  injunction  it  was  held  that 
the  notice  of  the  motion  and  attendance  upon  the  court,  were  services 
of  counsel  proper  to  be  considered  in  the  award  of  such  damages. 

Assessmeiit  of  Damages,  on  the  dissolution  of  an  injunction,  etc. 
Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Murray  F. 
TuLEY,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1895.    Affirmed.    Opinion  filed  December  2,  1895. 

Collins,  Goodrich,  Darrow  &  Vincent,  attorneys  for 
appellant. 

Ira  C.  Wood,  attorney  for  appellee. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
THE  Court. 

The  appellant  and  one  Lawrence  were  jointly  interested 
in  a  real  estate  adventure,  and  had  borrowed  money  from 
the  appellee,  giving  him,  as  collateral,  securities  to  a  large 
amount  belonging  to  them  both. 

The  appellant  filed  a  bill  against  Lawrence  and  the  appel- 
lee, charging  that  they  had  entered  into  some  collusive 
agreement  prejudicial  to  his  interests,  and  praying  an  in- 
junction against  both  to  restrain  them  from  disposing  of 
the  collateral,  and  also  praying  the  appointment  of  a  receiver 
to  collect,  etc.  To  this  bill  the  appellee  demurred,  and  also 
gave  notice  to  the  appellant  of  a  motion  to  dissolve  the 
injunction,  but  before  the  appellee  conld  get  the  attention 
of  the  court,  the  appellant  and  Lawrence  came  to  terms  and 
the  bill  was  dismissed  without  notice  to  the  appellee.  Upon 
a  suggestion  of  damages  sustained  by  the  injunction  the 
appellee  has  been  awarded  two  hundred  dollars  for  solicit- 
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or^s  fees.  An  injunction  was  act  the  only  relief  prayed  as 
to  the  appellee;  a  receiver  was  also  asked  for.  The  demur- 
rer, therefore,  was  not  solely  directed  to  tlie  injunction,  but 
was  in  general  defense  of  the  suit. 

Whether  two  hundred  dollars  is  the  proper  sum  to  award 
as  the  compensation  for  serving  notice  of  a  motion  to  dis- 
solve and  waiting  oh  the  court  a  good  deal  of  time  in  a  vain 
attempt  to  bring  the  motion  on,  is  not  a  question  hete,  be- 
cause, on  the  hearing  of  the  suggestion,  the  counsel  of  the 
appellant  said,  "  I  am  not  going  to  contest  the  question  of 
the  value  of  the  services  rendered  by  J.  W.  Wood  (appellee's 
attorney)  in  this  case.  The  only  contest  I  shall  make  is 
that  he  never  rendered  any  services,  for  which  a  recovery 
could  be  had  in  this  case  on  the  bond.  The  office  of  the 
bond  is  not  to  create  or  measure  the  liability  of  the  com- 
plainant for  damages."     Kohlsaat  v.  Crate,  144  111.  14. 

The  section  of  the  statute  there  quoted  does  not  limit  the 
recovery  of  damages  actually  sustained  upon  any  other 
event  than  the  dissolution  of  the  injunction  by  the  court. 
Whether  the  court  was  induced  to  dissolve  the  injunction 
by  what  the  appellee  did,  or  by  the  consent  of  other  parties, 
would  seem  not  to  affect  the  right  of  the  appellee,  pro- 
vided he  actually  sustained  some  damage  which,  upon  dis- 
solution upon  his  own  motion,  would  properly  come  within 
an  award  in  his  favor. 

Now  the  notice  of  a  motion,  and  attendance  upon  the 
court,  would  be  services  of  the  counsel  to  be  considered  in 
the  award  of  damages,  in  case  the  dissolution  had  been  upon 
his  motion,  and  therefore  we  think  they  were  properly  con- 
sidered in  this  case.    The  order  appealed  from  is  affirmed. 


M,  8.  Tarley  v.  Title  Guarantee  and  Trust  Co.,  Assignee 

of  Edwin  6.  Cheverton  et  al. 

1.  Guaranty — Contract  of— When  Presumed. — A  person  who  puts 
his  name  upon  the  back  of  a  promissory  note,  is  liable  as  guarantor,  un- 
less a  special  contract  for  a  different  liabUity  is  shown. 
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Asisumpslt,  on  a  guaranty  of  a  promissory  note.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Elbridob  Hanbc?y,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1895.  Affirmed.  Opin- 
ion filed  December  2,  1895. 

E.  L.  BiNSHABT,  attorney  for  appellant,  contended  that 
the  indorsement  of  a  note  in  blank,  by  a  third  party,  raises 
a  presumption  only,  that  it  is  intended  thereby  to  assume 
the  liability  of  a  guarantor,  which  may  be  rebutted  by  proof 
that  the  real  agreement  between  the  parties  was  different. 
Eberhart  v.  Page,  89  111.  550,  and  cases  cited;  Stowell  v. 
Raymond,  83  111.  120;  Glickauf  v.  Kaufmann  et  al.,  73  111. 
378;  Pahlman  et  al.  v.  Taylor,  75  111.  629. 

It  may  be  shown  that  the  real  contract  is  that  the  liabil- 
ity intended  to  be  assumed  is  that  of  a  simple  indorser.  De 
Witt  Co.  Natl.  Bank  v.  Nixon  et  al.,  25  111.  App.  158;  125 
111.  615,  and  cases  cited. 

Though  the  rule  be  that  over  an  indorsement  in  blank 
upon  a  promissory  note  the  holder  may  write  a  guaranty 
if  there  be  nothing  to  limit  the  undertaking,  yet  in  all  cases 
the  contract  written  over  the  signature  must  be  consistent 
with  the  nature  of  the  instrument  and  the  intentions  of  the 
parties.  Allen  v.  Coffll,  42  111.  293;  Webster  v.  Cobb,  17 
111.  459;  Blatchford  v.  Milliken,  35  111.  434;  Lincoln  v.  Hin- 
zey,  51  111.  435. 

A  contract  between  maker  and  payee  of  a  promissory 
note,  for  the  extension  of  the  time  of  payment  for  a  definite 
period,  founded  upon  a  good  consideration,  releases  the 
guarantor  from  liability  thereon,  if  done  without  his  knowl- 
edge or  consent.    Hurd  v.  Marple,  2  Brad.  402. 

Kirk  Hawes,  attorney  for  appellee,  contended  that 
guaranty  is  presumed  from  name  of  third  person  indorsed 
on  a  note.  In  order  to  rebut  the  legal  presumption,  proof 
must  be  clear  and  satisfactory  as  to  a  different  intention. 
If  the  maker  of  the  note  does  not  pay  it,  the  indorser  will, 
is  an  absolute  guaranty.  Stowell  v.  Raymond,  83  111.  120; 
Camden  v.  McKoy,  3  Scam.  437,  and  cases  cited  in  note; 
Evan  et  al.  v.  First  Nat.  Bank  of  Springfield,  148  HI.  349; 
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Boynton  v.  Pierce  et  al.,  79  111.  145;  Brown  v.  Eeasner  et 
al.,  5  111.  App.  45;  Kingsland  et  al.  v.  Koeppeet  al.,  137  IJl. 
344;  Donovan  v.  Grisvvold  et  al.,  37  111.  App.  616;  DeWitc 
Co.  Nat.  Bank  v.  Nixon,  iSSIli.  App.  158;  125  111.  615. 

No  legal  proceedings  against  the  maker  of  a  note  are  nec- 
essary to  fix  the  liability  of  a  guarantor,  nor  is  it  necessary 
to  show  the  insolvency  of  the  maker,  or  to  prove  demand 
or  notice  of  non-payment,  or  to  use  diligence  against  the 
maker.     Stowell  v.  Raymond,  83  111.  120,  and  cases  cited. 

It  is  the  settled  doctrine  in  Illinois  that  an  indoreement 
by  third  party  in  blank  confers  authority  upon  payee  of 
note  to  write  above  it  a  guaranty,  if  that  was  the  nature  of 
the  agreement  and  the  intention  of  the  parties.  Stowell  v. 
Eaymond,  83  111.  120;  Camden  v.  McKoy,  3  Scam.  437; 
Cushman  v.  Dement,  lb.  497;  Boynton  v.  Pierce  et  al.,  79 
111.  145;  Brown  v.  Eeasner  et  al.,  6  111.  App.  45. 

Mb.  Presiding  Justice  Gaey  delivered  the  opinion  of 
THE  Court. 

The  judgment  appealed  from  is  against  the  appellant  as 
guarantor  of  a  promissory  note  payable  to  a  banking  firm, 
upon  the  back  of  which  he  wrote  his  name  at  the  time  when 
it  was  made. 

To  do  full  justice  to  his  position  on  this  appeal  we  copy 
from  his  abstract  all  the  testimony  (being  his  own  only)  on 
the  subject  of  his  having  assumed  the  burden  as  a  guar- 
antor. 

"  The  writing  above  my  signature,  on  the  back  of  this 
note  in  question,  was  not  there  when  I  indorsed  the  note. 
At  the  time  I  indorsed  the  note  Mr.  Martin  conducted  the 
business  on  the  part  of  the-  bank.  Mr.  Wakely  introduced 
me  to  Mr.  Martin.  Mr.  Martin  said,  '  How  long  do  you 
want  to  indorse  this  note  for,  Mr.  Varley  ? '  I  said,  '  Sixty 
days.'  Mr.  Martin  then  says  to  me,  *  We  only  hold  you 
responsible  for  sixty  days.'  He  (referring  to  Martin)  then 
said,  ^'  If  we  can  not  get  the  money  out  of  Mr.  Wakely  we 
will  then  proceed  against  you.'  That  was  the  understand- 
ing.   Then  I  up  and  indorsed  the  note.    He  (Martin)  said, 
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*  indorsement; '  he  did  not  say  guarantee.     He  said  simply, 

*  indorse  the  note.'  He  gave  me  to  distinctly  understand 
I  was  only  held  for  sixty  days.  He  (Martin)  said  if  he  could 
not  get  the  money  out  of  Wakely  he  would  then  proceed 
against  me."  Martin  was  one  of  the  firm  which  was  payee 
of  the  note. 

If  the  appellant  incurred  any  liability  to  the  payee,  it 
must  have  been  as  guarantor.  In  the  character  of  indorser 
he  could  only  have  been  subsequent  to  the  payee,  and  there- 
fore in  no  way  liable  to  it.  Bogue  v.  Melick,  25  111.  91; 
Blatchford  v.  Milliken,  85  111.  434. 

It  is  wholly  conjectural  what  the  appellant  and  Martin 
meant  if  they  had  a  conversation  in  the  very  words  as 
quoted,  and  therefore,  as  the  proof  does  not  show  any  con- 
tract by  parol,  the  contract  implied  by  law  is  to  govern. 

The  case  much  resembles  Klein  v.  Currier,  14  111.  237,  and 
the  judgment  is  affirmed. 

SiiEPARD,  J.,  takes  no  part  in  this  case. 


Walter  Fisher,  by  Mary  Fisjier,  his  Next  Friend^  t.  The 

Nubian  Iron  Enamel  Company. 

1.  Burden  of  Proof — As  to  Negligence,— In  an  action  for  pergonal 
injuries  alleged  to  be  the  result  of  negligence  on  the  part  of  the  defend- 
ant, tlie  burden  of  proving  such  negligence  is  upon  the  plaintiff. 

2.  NoTiCB — Of  Defects — Hearsay  Eindence.—In  an  action  for  per- 
sonal injuries,  alleged  to  be  the  result  of  a  defective  window,  etc.,  it  is 
error  to  allow  the  plaintiff  to  testify  that  after  the  accident  the  foreman 
of  the  company  said  that  he  told  the  president  of  the  company,  a  week 
before  the  accident,  that  the  window  was  broken  and  ought  to  be  fixed. 

3.  Minors— Z)u<y  of  Employer  to  Instruct — ^When  a  child  of  four- 
taen  years  in  employed  to  work  in  a  dangerous  place  it  is  the  duty  of  the 
employer  to  instruct  and  warn  him  of  all  dangers  incident  to  his  em- 
ployment. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  theCircait 
Court  of  Cook  County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard 
in  this  court  at  tlie  October  term,  1895.  Affirmed.  Opinion  filed  De- 
cember 2,  1805. 
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Woodruff,  Wilcox  &  Gettys,  attorneys  for  appellant. 
J.  T.  HannAj  attorney  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court. 

This  action  was  to  recover  for  personal  injuries  suffered 
by  the  appellant  from  being  burned  by  the  explosion  of 
gases  in  the  kettle  room,  so-called,  constituting  a  part 
of  the  factory  of  appellee,  wherein  he  was  put  at  work 
under  the  direction  of  appellee's  foreman.  At  the  conclu- 
sion of  appellant's  case  the  court,  on  motion  of  appellee,  in- 
structed the  jury  to  find  the  appellee  not  guilty,  which 
was  done,  and  judgment  entered  accordingly. 

Ti^e  so-called  kettle  room  is  described  as  a  little  one-story 
building  across  an  open  court  about  ten  feet  wide,  which 
separated  it  from  a  three-story  building,  the  second  story 
of  which  was  occupied  by  the  appellee  in  its  business,  and 
the  first  story  of  wliich  was  occupied  by  other  parties  en- 
gaged in  manufacturing  picture  frames. 

The  entrance  to  the  kettle  room  was  through  a  dogr  open- 
ing from  the  court,  and  directly  opposite  the  door  and 
across  the  court  there  was  a  low  window,  which  opened 
upon  the  court  from  the  picture  frame  factory,  from  which 
window  there  was  a  pane  of  glass  broken  out  of  one  of  the 
lower  corners  of  the  bottom  sash. 

In  the  kettle  room  substances  were  boiled  together  to 
make  the  varnish  or  enamel  manufactured  by  appellee. 

During  the  boiling  process,  suffocating  and  highly  inflanl- 
mable  gases  were  generated,  which,  first  settling  along  the 
floor,  gradually  rose  and  became  diffused  throughout  the 
entire  room,  and  extended  into  and  impregnated  the  open 
air  outside  of  the  building,  so  that  whoever  might  work  in 
the  kettle  room  would  be  required  to  refresh  himself  from 
the  effects  of  these  gases  by  frequent,  or  at  least  occasional, 
withdrawals  to  where  the  air  was  purer. 

The  appellant  was  sent  by  the  foreman  to  go  into  the 
kettle  room  to  dip  this  boiling  substance  from  the  kettles 
into  a  tank  prepared  for  the  purpose  of  receiving  it.    He 
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had  been  cautioned  by  the  foreman,  and  knew  that  no  light 
could  be  used  in  the  room  with  safety. 

On  the  day  of  the  accident  the  appellant  was  sent  to  work 
in  the  kettle  room,  as  above  stated.  He  testified  that  after 
working  there  a  few  minutes,  he  went  "  to  the  door  to  get 
my  (his)  breath,  and  was  standing  there  a  second,  and 
noticed  the  light  in  this  window.  I  no  sooner  saw  the 
light  than  there  came  a  flash,  and  I  was  knocked  down." 

The  light  referred  to  was  a  lamp  which  a  man  in  the  pic- 
ture frame  factory  set  down  at  the  broken  window. 

The  proof  shows  that  appellant  was  badly  burned. 

The  appellant  was  only  fourteen  years  of  age  at  the  time 
of  the  accident,  hence  it  was  necessary  that  he  should  have 
been  fully  informed  of  the  dangers  incident  to  his  employ- 
ment, and  fully  cautioned  concerning  them,  and  it  appears 
clearly,  from  his  own  testimony,  that  he  had  been  thus  fully 
informed  and  cautioned,  and  that  he  understood  the  warn- 
ings  and  cautions  given  him.  It  was  quite  natural,  however, 
that  he  should  not  understand  the  peril  that  existed  from 
the  broken  window  across  the  court. 

If  it  had  been  made  to  appear  that  th^  appellee,  or  its  offi- 
cers, knew  of  the  broken  glass  before  the  accident,  the  case 
for  consideration  would  have  been  quite  different  from  what 
it  is  in  the  absence  of  proof  on  that  subject.  The  only  evi- 
dence on  that  point  was  the  testimony  of  appellant  and  his 
mother,  to  the  effect  that  the  foreman  already  spoken  of, 
who  was  the  brbther  of  appellant,  said  to  them,  after  the 
accident,  that  he  ought  not  to  have  allowed  appellant  to  go 
to  the  kettle  room  while  that  window  remained  in  a  broken 
condition,  and  that  he  had  told  Mr.  Bonnell,  the  president 
of  appellee,  a  week  before,  that  the  window  was  broken  and 
ought  to  be  fixed. 

That  testimony  was  clearly  incompetent,  and  should  not 
have  been  allowed. 

Omitting  consideration  of  it,  however,  as  the  court  below 
must  have  done,  there  is  no  evidence  that  the  condition  of 
the  window  was  known  to  the  appellee. 

The  appellant  himself  knew  the  window  was  broken,  and 
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testified  that  he  had,  at  a  previoas  time,  talked  throuofh  it 
with  a  person  inside,  but  owing  to  his  youth,  the  doctrine  of 
contributory  negligence  probably  should  not  apply  where 
the  danger  from  the  window  was  so  little  apparent. 
We  think  the  judgment  must  be  affirmed. 


Chicago  &  E.  I.  B.  B.  Co.  t.  Orsemas  T.  X.  Adams. 

1.  "Railroads— Power  to  Eject  Passengers  from  TVairw.— Where  the 
conductor  of  a  passenger  train  finds  a  passenger  on  his  train  who  has  a 
ticket  entitling  hiin  to  a  passage  from  a  station  not  yet  reached  by  the 
train,  to  his  intended  destination,  he  has  a  right  to  demand  fare  for  that 
portion  of  the  road  between  the  station  where  such  passenger  got  upon 
the  train,  and  the  station  not  yet  reached,  and  upon  his  refusal  to  pay 
the  same,  to  eject  him  from  the  train. 

2.  Same — Wrongfully  Ejecting  Passengers — Damages, — A  passenger 
wrongfully  ejected  from  a  train  is  not  limited  to  damages  as  for  a  breach 
of  contract,  but  may  recover  reasonable  compensation  for  wounded 
pride  and  humiliation. 

» 

Trespass  on  the  Case,  for  being  ejected  firom  a  railroad  train.  Appeal 
from  the  Circuit  CJourt  of  Cook  CJounty;  the  Hon.  Edward  F.  Dunne, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1895.  Re- 
versed and  remanded.    Opinion  filed  December  2,  1895. 

Will  H.  Lyford  and  Joseph  B.  Mann,  attorneys  for  ap- 
pellant, contended  that  when  the  appellee  entered  the 
train  at  Crete,  he  contracted  with  the  appellant  he  would 
pay  his  fare  from  Crete.  He  violated  his  contract  by  tender- 
ing to  the  conductor  only  his  ticket  from  Columbia  Heights, 
and  was,  therefore,  lawfully  ejected  from  the  train.  Man- 
ning V.  L.  &  R  E.  K.  Co.,  95  Ala.  392;  3  Wood's  Ky.  Law, 
Sec.  361, 1433;  Wheeler  on  Carriers,  174;  Hutchinson  on 
Carriers  (2d  Ed.),  Sec.  680  a;  Hill  v.  K.  E.  Co.,  63  N.  Y. 
101;  State  v.  Campbell,  32  K  J.  Law  309;  Swan  v.  E.  E., 
132  Mass.  116;  Davis  v.  E.  E.  Co.,  53  Mo.  317;  Stone  v.  E. 
Co.,  47  la.  82;  Hall  v.  E.  E.  Co.,  9  A.  &  E.  E.  E.  Cas.  348; 
Pennington  v.  E.  E.  Co.,  18  lb.  310;  Pickens  v.  E.  E.  Co., 
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40  lb.  649;  R.  R.  Co.  v.  Gants,  34  lb.  290;   Johnson  v.  R. 
Co.,  46  N.  H.  213;  Rose  v.  R.  R.  Co.,  11  S.  E.  Rep.  526. 

HoLLETT  &  TiNSMAN,  attomeys  for  appellee. 

Mb.  Pbesidino  Justice  Gaby  delivebed  the  opinion  of  the 

COUBT. 

On  Saturday,  December  5,  1891,  the  appellee  and  his 
brother  bought,  at  the  oflSce  of  the  appellant,  a  ten  ride 
ticket  between  Chicago  and  Columbia  Heights,  and. were 
told  by  the  ticket  agent  that  all  trains  stopped  at  Columbia 
Heights. 

They  went  that  night  to  Columbia  Heights,  and  to  a  farm 
in  the  vicinity,  and  Sunday  afternoon  returned  to  Columbia 
Heights  to  take  the  train  back  to  Chicago,  but  the  train 
went  by  without  stopping,  although  the  appellee,  his 
brother  and  two  others  were. on  the  platform  giving  signals 
to  stop.  So  the  appellee  and  his  brother  returned  to  the 
farm,  and  on  Monday  morning  went  to  Crete,  another  sta- 
tion farther  from  Chicago  1  6-10  miles,  as  appellant's  brief 
says — but  certainly  a  short  distance — in  order  to  be  at  a 
station  at  which  the  train  would  stop.  The  station  house 
at  Crete  was  not  open,  so  that  tickets  from  Crete  to  Colum- 
bia Heights  could  not  be  obtained. 

When  the  conductor  came  to  them  for  tickets  before 
reaching  Columbia  Heights,  the  appellee  presented  the 
ticket,  and  endeavored  to  explain  his  experience  the  night 
before,  in  vainly  trying  to  take  the  train  at  Columbia 
Heights.  At  this  point  begins  a  conflict  in  the  testimony, 
and  yet  it  appears  to  us  that  the  witnesses  are  all  honest, 
and  testify  in  opposition  to  each  other  because  the}'^  did  not 
understand  each  other  at  the  time  of  the  occurrences  to  which 
they  testify.  The  brothers  say  the  conductor  demanded 
fare,  twenty-two  cents,  from  Crete  to  Chicago  Heights, 
which  is  nearer  Chicago  than  Columbia  Heights,  while  the 
conductor  says  he  demanded  fare  from  Crete  to  Columbia 
Heights  only,  but  as  he  had  no  rate  for  that  distance,  he  would 
make  the  price  from  the  rate  between  Crete  and  Chicago 
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Heio^h  ts  at  iSve  cents.  We  infer  that  the  t  wentv-t  wo  cents  was 
for  two  fares,  and  the  five  cents  for  one,  but  in  the  view  we 
take  of  the  case  it  is  immaterial  whether  that  inference  is 
right  or  not.  It  is  quite  clear,  we  think,  that  no  formal  de- 
mand for,  or  offer  of,  any  exact  sum  as  fare  from  Crete  to 
Columbia  Heights  was  made  either  way.  At  Qolumbia 
Heights  the  brothers  were  put  off  the  train,  and  it  is  not 
disputed  by  the  appellee  that  if  they  refused  to  pay  fare 
from  Crete  to  that  place  they  were  rightfully  put  off,  not- 
withstanding their  ticket  from  that  place  to  Chicago.  Man- 
ning V.  Louisville  &  Nashville  K.  K.,  96  Ala.  392,  collects 
the  authorities. 

The  other  brother  went  off  without  a  struggle.  The  ap- 
pellee resisted  with  all  his  strength,  and  does  not  claim  that 
the  conductor  and  brakeman  who  put  him  off  used  more 
force  than  was  necessary,  except,  as  he  testifies,  one  of  them 
struck  him  on  the  back  of  his  neck.  This  is  denied  by 
them,  and  the  difference  between  a  necessary  push,  and  an 
unnecessary  blow,  might  not  be  very  obvious  to  a  man 
leaving  the  steps  of  a  railway  car  under  compulsion  and  in 
haste.    At  any  rate,  he  was  not  hurt. 

Now,  if  we  assume  that  the  appellee  was  wrongfully  put 
off,  that  entitles  him  to  recover  any  pecuniary  damages  he 
sustained  thereby,  and  of  such  there  is  no  evidence;  and 
also  damages  for  any  unnecessary  force  used  in  putting  him 
off.  Probably  there  was  none.  But  for  injuries  sustained 
from  the  force  necessary  to  overcome  his  resistance,  he  is 
not  entitled  to  damages.  North  Chi.  St.  K.  R.  Co.  v.  Otis,  40 
ni.  App.  421. 

Yet,  if  wrongfuUj'^  put  off,  he  is  not  limited  to  damages  as 
for  a  breach  of  contract,  but  is  to  have  a  proper  compensa- 
tion for  wounded  pride  and  humiliation.  But  that  must  he 
reasonable,  which  means  that  nobody  can  lay  down  a  rule 
for  it. 

Now,  on  the  facts  as  stated,  the  court  gave  for  the  appel- 
lant this  instruction : 

"  2.  If  the  jury  believe,  from  all  the  facts  and  circum- 
stances in  this  case,  that  the  plaintiff  did  not  intend  in  any 
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event  to  pay  any  sum  as  additional  fare  for  being  carried 
from  Crete  to  Columbia  Heights,  then,  although  the  jury 
may  believe  that  the  conductor  demanded  a  greater  sum  as 
such  additional  fare  than  the  defendant  had  a  right  to 
charge,  such  demand  alone  did  not  entitle  the  plaintiflf  to 
remain  on  the  train."    And  refused  these : 

"  6.  The  fact  that  the  plaintiflf  held  a  ticket  from  Colum- 
bia Heights  to  Chicago  did  not  entitle  him  to  ride  from 
Crete  to  Chicago  without  paying  additional  fare,  although 
the  train  failed  to  stop  at  Columbia  Heights  Sunday  after- 
noon. 

"  7.  If  the  jury  believe  from  the  evidence  that  the  con- 
ductor of  defendant's  train  demanded  of  the  plaintiflf  that 
plaintiflf  should  pay  the  fare  from  Crete  to  Columbia 
Heights,  and  that  plaintiflf  refused  to  pay  the  same,  then 
the  conductor  had  the  right  to  put  Irhe  plaintiflf  oflf  the  train 
at  Columbia  Heights,  using  no  more  force  than  was  reason- 
ably necessary  for  so  doing,  although  plaintiflf  had  a  ticket 
entitling  him  to  ride  from  Columbia  Heights  to  Chicago." 

The  appellee  justifies  the  refusal  of  6  and  7,  on  the 
ground  that  they  are  covered  by  2,  but  this  is  not  a  tenable 
ground. 

A^ppellant  was  entitled  to  6,  as  a  jury  would  very  natu- 
rally believe  the  exact  contrary  of  what  is  stated  in  it,  as 
probably  did  the  appellee  and  his  brother;  and  7  is  directed 
to  an  actual  refusal  by  the  appellee  to  pay  the  rightful  fare — 
both  matters  distinct  from  the  subject-matter  of  2,  which 
is  that  a  demand  of  too  much  fare  might,  under  circum- 
stances, be  overlooked.  Those  instructions  should  have 
been  given;  not  that  they  would  have  had  any  eflfect,  but 
to  preserve  the  symmetry  of  the  law;  and  specifically  for 
the  error  committed  in  refusing  them,  the  judgment  is  re- 
versed and  the  cause  remanded. 
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John  Mohr  et  al.  t*  Henry  McKenzie* 

1.  Apfklis— Effect  of  a  Beversal  as  to  Parties  not  Appealing, — 
Where  two  of  three  parties  appeal  from  a  judgment,  if  the  judgment  ia 
reversed  as  to  those  appealing,  it  will  operate  as  a  reversal  as  to  the  party 
not  appealing. 

2 .  Negligence — QueBtions  Between  Contractor  and  Sub-contractor,  — 
In  an  action  brought  by  an  employe  of  a  sub-contractor  against  the  con- 
tractor for  negligence  of  the  sub-contractor  resulting  in  personal  injuries 
the  question  as  to  whether  the  relation  existing  between  such  contract- 
ors is  that  of  master  and  servant  so  as  to  invoke  an  application  of  the 
rule  respondeat  superior,  is  to  be  determined  mainly  by  ascertaining  from 
the  contract  whether  the  contractor  retained  the  power  of  directing  and 
controlling  the  work  or  gave  it  to  the  sub-contractor.  If  such  power  is 
given  to  the  sub-contractor  he  alone  is  responsible. 

8.  Contracts — When  Construed  by  the  Parties.-^When  the  parties 
to  a  contract  place  their  own  construction  upon  it  and  proceed  to  execute 
it  in  accordance  with  that  construction,  courts  will  not  adopt  a  differ- 
ent construction  simply  to  gratify  a  fondness  for  technicalities. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  George  F.  Blanke,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1895.  Reversed  and 
remanded.    Opinion  filed  December  2,  1895. 

HoYNEj  FoLLANSBEE  &  O'CoNNOE,  attomeys  for  appellants. 

King  &  Gross,  attorneys  for  appellee}  Andrew  J.  Hirsohl, 
of  counsel. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

The  appellants  were  boiler  makers,  and  had  taken  a  con- 
tract to  furnish  a  new  boiler  to  E.  Rothschild  &  Bros.,  mer- 
chants in  Chicago,  at  their  place  of  business.  The  proposal 
of  appellants  to  do  the  work,  contained,  in  addition  to  the 
specifications  for  the  boiler,  the  following : 

"We  will  also  put  in  new  foundation  for  boiler  and  do 
all  the  necessary  masonry  for  the  same  in  a  first-class 
manner. 

For  above  boiler,  full  fire  front,  all  necessary  brick  work 
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and  balance  of  trimmings,  all  as  specified  herein,  new  boiler 
delivered  and  set  up  and  old  boiler  also  removed,  all  for  the 
sum  of,"  etc. 

The  Messrs.  Rothschild  gave  to  appellants  a  written  ac- 
ceptance of  their  proposal,  and  added  to  said  acceptance 
the  following : 

"  This  includes  taking  out  and  removing  old  boiler,  put- 
ting new  one  in  its  place,  all  brick  work,  excavating  and 
removing  dirt — said  boiler  to  be  complete  and  ready  for 
steam  connections." 

Pending  the  negotiations  between  appellants  and  the 
Messrs.  Rothschild,  the  firm  Dignam  &  Crear,  mason  con- 
tractors, made  a   written   proposition    to  appellants,   as 

follows : 

"  Chicaoo,  Oct.  5,  1891. 

John  Mohr  &  Son,  32  Illinois  St. 

Deab  Sirs  :  I  propose  to  furnish  the  necessary  masonry 
for  setting  one  boiler,  66  in.  dia.  x  15  ft.  long,  under  the  fol- 
lowing conditions,  for  the  sum  of  three  hundred  and  fifty 
dollars  ($350),  boiler  to  be  blocked  up  by  you  in  position 
for  mason  work : 

Foundation  to  be  of  rubble  stone,  laid  in  Portland  cement. 

Furnace  back  to  and  including  bridge  wall,  to  be  lined 
with  Anglo-Saxon  fire  brick  and  back  of  bridge  wall  with 
second  quality  fire  brick.  Headers  will  be  laid  in  every  fifth 
course.  No.  1  fire-clay  only  will  be  used.  Joints  1-16  in. 
Walls  will  be  plank,  —  in.  in  thickness,  with  2  in.  air 
spaces. 

The  work  to  be  done  in  accordance  with  plans  and  speci- 
fications in  a  thorough  manner. 

N.  B.  Alley  to  be  taken  up  and  replaced.  Work  to  be 
done  at  Rothschild's,  Monroe  street. 

Respectfully  submitted, 

Dignam  &  Crear. 

After  Rothschild  &  Bros,  had  accepted  Mohr  &  Son's 
proposition,  Mohr  &  Son  verbally  accepted  Dignam  & 
Crear's  proposition,  and  on  the  23d  day  of  November, 
1891,  Dignam  &  Crear  entered  upon  their  part  of  the  work. 

The  appellee  was  a  laborer  in  the  employ  of  Dignam  & 
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Crear,  and  was  put  at  work  on  the  job  by  his  employers. 
He  was  thirty-nine  years  of  age,  and  his  wages,  when  he 
worked,  were  two  dollars  a  day. 

The  new  boiler  was  to  be  placed  in  the  location  of  the 
old  one,  which  appears  to  have  extended  from  the  boiler 
room  into  or  under  the  alley  in  the  rear  of  the  building, 
and  hence  it  was  necessary  to  excavate  the  alley  above  the 
boiler  in  order  that  the  old  boiler  might  be  lifted  out, 
and  the  new  one  put  in.  ^  There  was  an  elevator  shaft  close 
to  the  boiler  room,  and  separated  from  it  by  two  brick 
walls,  one  being  twenty-seven  inches  thick,  through  which 
there  was  an  old  doorway,  and  the  other  a  fire  wall  sixteen 
inches  thick,  that  encased  the  boiler,  and  blocked  up  the 
old  doorway.  In  the  work  of  tearing  down  the  sixteen 
inch  wall  which  encased  the  boiler,  mortar  and  brick  had 
fallen  into  the  elevator  shaft  through  the  old  doorway  that 
opened  into  it.  Appellee  testified  that  he  was  ordered  by 
Crear  to  go  into  the  elevator  shaft  and  remove  this  rubbish, 
and  perhaps,  also,  a  course  or  two  that  remained  of  the 
brick  wall.  When  he  bad  worked  there  some  fifteen  or 
twenty  minutes  the  elevator  descended  upon  him,  and  so 
crushed  him  that  he  lost  one  of  his  legs  by  amputation. 

Appellee  testified  that  he  went  into  the  shaft  because  Mr. 
Crear  ordered  him  to  do  so,  and  told  him  he  would  watch 
out  for  the  elevator,  so  it  should  not  come  down  on  him. 
He  also  testified  that  while  he  was  in  the  shaft  he  saw  the 
elevator  moving  up  and  down  in  the  building  a  few  floors 
at  a  time,  but  that  he  depended  on  Mr.  Crear  to  notify  him 
if  the  elevator  came  below  the  floor  above  the  basement 
where  he  was.  Suit  was  brought  by  the  appellee  against 
the  two  appellants,  and  William  Crear,  and  judgment  was 
recovered  against  the  three  for  $9,000,  upon  the  verdict  of 
a  jury  for  that  amount.  The  appellants  John  and  Joseph 
Mohr  alone  appeal.  The  judgment  against  these  appellants 
should  not  be  allowed  to  stand,  and  it  follows  that  if  it 
must  be  reversed  as  to  them,  it  will  operate  to  reverse  the 
judgment  as  to  Crear  also.  Ailing  v.  Wenzel,  35  111.  App. 
246;  same  case,  132  111.  264;  laflin  v.  Dunne,  129  IlL  241. 
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The  appellee  was  not  in  appellants'  employ.  They  had 
no  control  over  him.  The  work  upon  which  he  was  en- 
gaged was  the  work  of  the  sub-contractors,  Dignam  & 
Crear,  over  whom  the  appellants  had  no  control  as  to  the 
manner  of  doing  it.  and  there  is  no  evidence  that  they 
attempted  in  any  way  to  give  directions  concerning  its 
method  of  performance,  and  at  the  time  of  the  accident  the 
appellants  were  not  engaged  upon  any  part  of  the  job. 

The  evidence  satisfactorily  shows  that  Dignam  &  Crear 
were  skilled  and  competent  contractors  for  the  job  they  had 
undertaken,  and  that  they  were  at  liberty  under  their  con- 
tract to  do  the  work  in  their  own  way,  and  that  appellants 
in  no  way  attempted  to  interfere  with  them  in  so  doing.  It 
is  not  the  case  of  work  being  done  under  the  direction  of 
the  owner  or  principal  contractor,  but  it  is  the  case  of  work 
being  done  by  competent  persons  under  a  contract  under 
which  the  manner  of  doing  the  work  was  left  entirely  to 
themselves.  Neither  is  it  a  case  wherein  the  relation  of 
master  and  servant  exists,  so  that  the  rule  of  respondeat 
superior  may  be  invoked. 

The  doctrine  applicable  to  cases  of  this  kind  may  be 
found  in  Scammon  v.  City  of  Chicago,  25  111.  424;  Pfau  v. 
Williamson,  63  111.  16;  Andrews  v.  Boedecker,  17  111.  App.  213. 

It. was  not  necessary  under  the  doctrine  of  those  cases,  or 
of  any  other  cases  with  which  we  are  familiar,  that  in  doing 
work  of  repairs  of  this  character,  the  sab-contractors  should 
have  been  let  into  the  exclusive  possession  of  the  entire 
premises  to  which  the  repairs  or  additions  were  being  made, 
in  order  to  relieve  the  contractors  from  liability  to  the 
S3rvants  of  the  former  for  injuries  sustained. 

It  is  sufficient  that  the  sub-contra<;tors  doing  the  work 
should  be  let  into  possession  of  enough  of  the  premises  to 
enable  them  to  do  their  work  without  hindrance  or  inter- 
ference by  the  original  contractor,  and  that  he  was  in  fact 
not  interfering. 

*  Whether  a  critical  construction  of  the  contract  entered 
into  by  Crear  &  Dignam  with  the  appellants,  required  the 
former  to  do  the  particular  part  of  the  job  upon  Avhich  ajv 
pellee  bad  been  set  to  work,  need  not  be  inquired  into. 
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The  work  was  being  done  under  the  contract  as  the  parties 
understood  it.  Crear  testified  in  response  to  questions  put 
to  him  by  the  court:  "  Kemoving  the  rubbish,  as  I  under- 
stand it,  and  always  did  understand  it,  was  part  of  the 
contract,  but  not  written;  *  *  *  I  considered  the  re- 
moving of  the  brick  and  the  rubbish  a  part  of  the  contract." 

And  again  he  testified :  "  I  was  not  superintending  the 
work  for  John  Mohr  &  8on  (appelljEtnts);  I  was  super- 
intendinff  it  for  myself,  to  carrv  it  out  accordin^Cito  contract 
under  the  contract  introduced  in  evidence.  I  was  there 
in  behalf  of  my  own  firm  to  see  that  we  performed  this 
work  under  the  contract." 

Then  in  answer  to  a  question  put  to  him  by  counsel  as 
follows : 

"  There  is  nothing  in  this  proposal  as  to  the  removing  of 
the  brick  work,  is  there  ? "  He  answered ;  "  I  didn't  read 
it,  sir.  I  know  that  was  understood;  that  might  be  verbal; 
I  know  that  it  was  understood  that  it  would  be  removed." 

One  of  the  Mohrs  testified  to  substantially  the  same 
effect,  that  the  work  then  being  done  by  appellee  was  a  part^ 
of  the  work  for  which  Dignam  &  Crear  had  contracted. 

AVhere  parties  place  their  own  construction  upon  their 
contract,  and  proceed  to  do  work  in  accordance  with  that 
construction,  upon  which  they  are  all  agreed,  courts  will  not 
make  a  different  construction  of  the  contract  simply  to 
gratify  a  fondness  for  technicalities. 

But  rejecting  all  that  was  testified  to  by  either  Crear  or 
Mohr,  as  quoted,  the  only  theory  upon  which  a  recovery 
against  appellants  could  be  claimed,  would  be  by  inferring 
that  because  the  work  that  appellee  was  doing  was  not  em- 
braced within  the  terms  of  the  contract  of  Dignam  & 
Crear,  but  was  included  Avithin  the  terms  of  appellants' 
contract  with  the  Eothschilds,  therefore  Crear  was  the  su- 
perintendent and  servant  of  appellants  in  the  doing  of  it, 
which  is  an  inference  not  supported  by  the  evidence. 

The  case  having  to  be  reversed  upon  the  grounds  indicated, 
it  becomes  unnecessary  to  consider  any  of  the  other  assigned 
errors. 

Eeversed  and  remanded. 
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Charles  0.  French  t.  Eyerett  S.  Hotchkiss. 

1,  Practice — Verdict  and  Judgment  Part  of  the  Common  Lew 
Hecord, — ^The  bill  of  exceptions  is  not  the  proper  place  for  either  a  ver- 
dict or  a  judgment.  These  are  part  oil  the  common  law  record  and  pre- 
serve themselves  without  the  aid  of  a  bill  of  exceptions. 

2.  Same — Exceptions  to  Verdict  Not  Necessary,— It  is  not  necessary 
to  except  to  a  verdict;  it  is  only  to  the  action  of  the  court  that  exceptions 
are  required  to  be  taken. 

8.  SiME— Motion  for  a  New  TriaJ,  etc, — BiU  of  Exceptions, — ^A 
motion  for  a  new  trial  and  the  exception  to  the  overruUng  of  the  same 
must  be  made  to  appear  in  the  bill  of  exceptions  if  it  is  desired  to  make 
them  a  part  of  the  record .  The  embodying  of  the  motion  in  the  record 
under  the  Certificate  of  the  clerk  is  not  sufficient. 

4.  Bill  of  ExcEPTio^s-r-Must  be  Sealed,— A  bill  of  exceptions  with- 
out a  seal  is  a  nullity. 


Assampsit,  on  a  contract,  etc.  Appeal  from  the  County  Court  of 
Cook  County;  the  Hon.  Orrin  N.  Carter,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed  Decem- 
ber 2,  1895. 

George  B.  Shattuck,  attorney  for  appellant. 


Ullmann  &  IJacker,  attorneys  for  appellee,  contended 
that  the  judgment  must  be  affirmed,  because  there  is  no  ex- 
ception shown  or  taken  in  the  bill  of  exceptions  to  tlie  ver- 
dict of  the  jury;  no  motion  for  a  new  trial,  and  no  excep- 
tion to  the  entry  of  judgment.  Daniels  v.  Shields,  38  111. 
197;  Shedd  v.  Dalzell,  30  111.  App.  306. 

The  alleged  bill  of  exceptions  filed  ip  the  cause  is  not  a 
proper  bill  of  exceptions,  the  same  not  having  been  sealed 
by  the  judge  who  signed  it.  W.,  St.  L.  &  P.  Ey.  v.  Peter- 
son, 15  111.  App.  149. 

Mb.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

It  is  urged  by  the  appellee  that  this  appeal  must  be  af- 
firmed because,  as  stated  in  his  brief, "  there  is  no  exception 
shown  or  taken  in  the  bill  of  exceptions,  to  the  verdict  of 
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the  jurj^;  no  motion  for  a  new  trial,  and  no  exception  to  the 
entry  of  judgment;"  and  because  the  bill  of  exceptions  is 
not  sealed  by  the  judge  who  signed  it. 

The  bill  of  exceptions  is  not  the  proper  place  for  either  a 
verdict  or  judgment  to  be  shown.  They  are  a  part  of  the 
common  law  record,  which  preserves  itself  without  the  aid 
of  a  bill  of  exceptions.  Baldwin  v.  McClelland,  50  111.  App. 
645;  Van  Cott  v.  Sprague,  5  111.  App.  99. 

Neither  need  a  verdict  be  excepted  to.  It  is  only  to  the 
action  of  the  court  that  exceptions  are  required  to  be  taken. 
Thompson  v.  Seipp,  44  111.  App.  515. 

But  the  motion  for  a  new  trial  and  the  exception  to  the 
overruling  of  the  same,  should  be  made  to  appear  in  the 
bill  of  exceptions,  and  none  such  are  therein  contained.  Al- 
though in  this  case  the  clerk  has  embodied  in  a  part  of  the 
transcript  his  statement  that  there  was  a  motion  filed  for  a 
new  trial,  giving  the  motion  with  its  reasons,  and  has  re- 
cited that  there  was  an  exception  taken  by  the  appellant  to 
the  overruling  of  the  same,  and  also  that  there  was  an  ex- 
ception taken  by  appellant  to  the  entry  of  judgment,  we  are 
not  permitted  to  act  upon  such  statements  by  the  clerk.  It 
is  only  to  the  bill  of  exceptions  bearing  the  authenticity  of 
the  name  and  seal  of  the  judge,  that  we  are  at  liberty  to 
look  to  ascertain  Avhat  occurred  in  the  case  in  the  court  be- 
low, outside  of  such  matters  as  the  record  proper  preserves. 

**  The  embodying  of  a  writing  (like  the  motion  for  a  new 
trial  itt^this  case)  in  the  record  brought  to  this  court  under 
the  certificate  of  the  clerk,  does  not  incorporate  the  writing 
into  the  bill  of  exceptions."  Wilson  v.  Wilson,  44  111.  Apfp. 
209. 

The  certification  by  the  clerk  to  the  record  is  not  enough. 
Charles  v.  Remick,  50  111.  App.  534. 

The  bill  of  exceptions  must  not  only  show  that  a  motion 
for  new  trial  was  made,  but  also  that  it  was  overruled,  or 
the  judgment  will  not  be  disturbed.  Daniels  v.  Shields,  38 
111.  197;  Shedd  v.  Dalzell,  30  111.  App.  356. 

By  stipulation  of  parties,  the  original  bill  of  exceptions 
was  incorporated  into  the  record  brought  here. 
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An  inspection  of  it  shows  that  the  objection  to  it  for  lack 
of  the  seal  of  the  judge  who  signed  it,  is  well  taken.  There 
is  no  seal  of  the  judge  and  no  recital  from  which  even  an 
intention  to  seal  it  can  be  inferre<L  As  said  in  Miller  v. 
Jenkins,  44  III.  443 :  "  While  no  very  satisfactory  reason 
can  be  assigned  why  a  bill  of  exceptions  should  be  sealed  as 
well  as  signed,  still  the  general  assembly  has  required  it, 
and  its  will  thus  expressed  must  be  obeyed.*'  See  also 
Widows  and  Orphans  B.  Ass'n  v.  Powers,  30  111.  App.  S3, 
and  Wabash,  St.  L.  and  P.  Ky.  Co.  v.  Peterson,  15  111.  App. 
149. 

The  objections  pointed  out  ^re  fatal,  and  preclude  an 
examination  of  the  merits  of  the  cause. 

The  judgment  of  the  County  Court  will  therefore  be 
affirmed. 


00    582 
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1.  Condemnation. — When  the  Proceedings  May  be  Abcmdonedr-' As- 
sumpsit WiU  Lie  for  the  Judgment. — Before  taking  poaseasion  of  landB 
condemned  for  pubUc  use,  a  city  may  abandon  the  condemnation  pro- 
ceedings. But  after  it  has  taken  possession  of  the  land,  with  the  con- 
sent of  tlie  owner,  it  becomes  liable  to  pay  the  judgment,  and  an  action 
of  assumpsit  may  properly  be  brought  for  the  same. 

Assumpsit. — On  a  judgment  in  condemnation  proceedings.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1895.  Affirmed. 
Opinion  filed  December  2,  1895. 

WiLLTAM  G.  Bealk,  corporatiou  counsel,  and  Bykon  Bor- 
DEN,  attorneys  for  appellant,  contended  that  under  the  law, 
the  facts  do  not  sustain  the  action.  Ko  vested  right  to  the 
condemnation  award  a<5crues  until  the  condemning  party  has 
a  vested  right  to  the  property. 

A  condemnation  proceeding  under  the  city  and  village  act 
of  1872,  can  not  furnish  ground  for  an  action  of  assumpsit,  as 
the  jury  verdict  only  settles  the  value  of  real  estate  which 
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the  party  condemning  may  wish  to  appropriate.  It  does 
not  decide  who  owns  the  land.  The  judgment  gives  no  one 
the  right  to  any  mone}*^,  but  at  most  gives  the  party  con- 
demning the  right  to  the  land  on  condition  that  he  first  pays 
for  the  same.  Starr  &  Cur.  Stat.,  Chap.  24,  Art.  9;  Chicago 
V.  Barbian,  80  111.  482;  Chicago  v.  Shepard,  8  Brad.  602;  St. 
Louis  &  S.  E.  Ky.  Ca  v.  Teters,  68  111.  144. 

The  law  provides  three  remedies  in  cases  where  property 
condemned  has  been  taken  before  the  award  has  been  paid, 
viz.:  ejectment,  trespass,  and  under  Starr  &  Cur.  Stat.,  Chap. 
24,  Art.  9,  Par.  169,  as  amended.  St.  Louis  &  W.  R.  R.  Co. 
V.  Gates,  120  111.  90;  Chicago  &  I.  R.  R.  Co.  v.  Hopkins,  90  111. 
316;  Starr  &  CUr.  Stat.,  Chap.  24,  Art.  9,  Par.  169. 

Assumpsit  is  not  a  concurrent  remedy  with  the  above 
remedies  and  can  not  be  maintained  on  a  judgment  in  a  con- 
demnation proceeding. 

The  ordinance  authorizing  the  improvement  provided  that 
the  cost  should  be  raised  by  special  assessment,  and  the  ef- 
fect of  a  judgment  in  this  case  would  be  to  compel  the  pay- 
ment for  land  taken  out  of  funds  raised  by  general  taxation. 
People  v.  Village  of  Hyde  Park,  117  111.  462. 

Consider  H.  Willbtt,  attorney  for  appellee,  contended 
that  a  condemnation  judgment,  being  absolute,  becomes  a 
vested  right  of  the  property  owner,  and  if  a  city  refuses  to 
procure  a  special  assessment  to  pay  for  it,  assumpsit  may 
be  maintained  upon  it.  Wheeler  v.  Chicago,  24  111.  105; 
Chicago  V.  Wheeler,  25  111.  478;  Chicago  v.  Palmer,  93  111. 
125;  Bloomington  v.  Brokaw,  77  111.  194;  U.  S.  v.  Great 
Falls  Mfg.  Co.,  112  U.  S.  645;  Randolph  on  Eminent  Do- 
main, Sec.  377;  Stafford  v.  Albany,  6  Johns.  1;  7  Johns.  541; 
Battles  V.  Town  of  Brain  tree,  14  Vt.  348. 

Where  special  assessment  proceedings  are  pending  to  pay 
for  property  taken,  if  a  reasonable  time  has  elapsed  in  which 
to  collect  it,  yet  the  city  fails  to  do  so,  an  action  will  lie. 
Wheeler  v.  Chicago,  24  III.  105;  Chicago  v.  Wheeler,  25  111. 
478;  Com.  Nat.  Bk.  v.  Portland,  24  Or.  188;  Reilly  v.  Albany, 
112  N.  Y.  30;  McCormack  v.  Brooklyn,  108  N.  Y.  49;  Sage 
V.  Brooklyn,  89  N.  Y.  1 89. 
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A  condemnation  judgment  draws  interest  after  the  con- 
demning party  takes  possession  of  the  land  and  uses  it  for 
the  purpose  for  which  it  was  condemned.  Cook  v.  South 
Park  Commissioners,  61  111.  115;  Phillips  v.  South  Park 
Commissioners,  119  111.  G26;  R.  R.  v.  McClintock,  GS  111.  296; 
Chicago  V.  Wheeler,  25  111.  478. 

The  grading  *and  paving  of  the  land^  which  the  city  de- 
clared by  ordinance  to  be  a  public  street,  and  the  acquies- 
cence of  the  owner  of  such  land,  are  acts  which  make  such 
land  a  public  highway.  Marsey  v.  Taylor,  19  111.  634;  Rees 
V.  Chicago,  38  111.  322;  Smith  v.  Town  of  Flora,  64  111.  93; 
Davidson  v.  Reed,  111  111.  167. 

A  condemnation  judgment  becomes  absolute  when  pos- 
session is  taken  and  the  property  is  used  for  the  purpose  for 
which  it  was  condemned.    Chicago  v.  Barbian,  80  111.  482. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  question  here  presented  is  as  to  the  right  or  claim 
against  the  city,  of  an  owner  of  property,  to  condemn  whose 
land,  proceedings  instituted  by  the  city  have  gone  to  a  judg- 
ment of  condemnation,  in  which  the  value  of  his  interest 
was  fixed;  the  city  having,  after  judgment,  not  only  taken 
possession  of  and  paved  such  property,  but  repealed  the  ordi- 
nance under  which  the  proceedings  were  instituted,  and 
thus  abandoned  all  efifort  to  collect,  from  property  specially 
benefited,  the  amount  awarded  in  the  condemnation  pro- 
ceeding. 

While  it  is  true  that  before  taking  possession  the  city 
may  abandon  the  proceedings  (C.  &  K.  W.  Ry.  Co.  v.  Chi- 
cago, 14a  111.  141;  St.  L.  V.  S.  E.  Ry.  Co.,  68  III  144;  Bloom- 
ington  V.  Miller,  84  111.  64;  Glennon  v.  C.  M.  &  St.  P.  Ry. 
Co.,  79  111.  501),  the  cose  at  bar  is  not  of  such  a  nature. 

We  are  of  the  opinion  that  by  taking  possession  as  it  did, 
the  owner  assenting  thereto,  the  city  became  liable  to  pay 
the  judgment,  and  that  an  action  of  assumpsit  was  properly 
brought  therefor.  Chicago  v.  Barbian,  80  111.  482;  Clay- 
burgh  V.  Chicago,  25  111.  535;  Corwith  v.  Village  of  Hyde 
Park,  14  111.  App.  635. 
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It  is  urged  by  appellant  that  the  remedy  of  appellee,  if 
any  he  has,  is  by  way  of  mandamus  to  compel  the  city  to 
levy  and  collect  a  special  assessment  to  pay  for  the  land 
taken.  That  is,  the  property  owner  whose  land  has  been 
taken  away  from  him  is  to  assume  that  private  property 
was,  by  the  improvement,  specially  benefited  to  the  extent 
of  the  damage  awarded  to  him. 

Why  should  the  property  owner  be  compelled  to  base  an 
act  upon  an  assumption  which  may  have  no  foundation  in 
fact  ? 

The  inference,  presented  by  the  dismissal  of  the  assess- 
ment proceeding,  is  that  the  city  had  concluded  that  it 
would  be  unavailing. 

It  is  also  urged  that  the  statute  provides  for  a  summary 
remedy  in  the  condemnation  proceeding.  If  this  be  so,  we 
do  not  think  that  thereby  the  remedy  by  action  of  assump- 
sit is  taken  away. 

The  judgment  of  the  Circuit  Court  is  affinned. 


Estate  of  Benjamin  L.  Pease  t.  J.  8.  Hnnt. 

1 .  Courts— iSpeo^  by  Their  Records— Judge's  MrniUes. — Courts  speak 
only  by  their  records.  The  minutes  of  the  judge  may  warrant  the  court 
in  directing  the  clerk  to  write  up  what  he  has  neglected. 

2.  Witness — Competency ,  Hoio  Questioned, — When  a  witness  is  com- 
p3tent  in  his  own  behalf,  under  certain  clauses  of  the  statute,  if  questions 
put  to  him  call  for  evidence  which  he  is  not  competent  to  give,  objections 
should  be  made,  and  if  overruled,  exceptions  taken;  unless  this  is  done 
the  question  of  his  incompetency  as  to  such  evidence  can  not  be  raised  ii^ 
the  Appellate  Court. 

Claim  in  Probate, — Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1895.    Affirmed.    Opinion  filed  December  2,  1895, 


J.  W.  Waughop,  attorney  for  appellant, 
John  N.  Jemison,  attorney  for  appellee. 
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Mr.  Presidino  Justice  Gary  delitered  the  opinion  of 
THE  Court. 

The  appellee  presented  in  the  Probate  Court  his  claim  for 
medical  services,  which  was  allowed  for  $-1:44, 

On  appeal  the  verdict  of  a  jury  was  $350,  for  which  he 
had  judgment,  from  which  this  appeal  is  prosecuted. 

The  appellant  attacked  the  jurisdiction  of  the  Circuit 
Court,  alleging  that  the  case  had  been  dismissed,  and  relied 
— not  upon  any  record  of  the  court — but  upon  an  entry 
upon  the  clerk's  minutes  reading,  "  On  M.  of  deft.  S.  dis. 
p.  c.  and  j.  w.  p.; "  and  the  appellee  countered  with  another 
entry  on  those  minutes  reading,  "M.  plflf.  dis'l.  of  appl. 
and  J.  set  aside  and  ex.  by  def.;"  which  seems  a  conclusive 
answer.  For  as  neither  of  them  is  the  record  of  the  court, 
and  a  court  speaks  only  by  its  record,  pne  entry  is  as  useless 
as  the  other.  Skinner  Mfg.  Co.  v.  Sinsheimer,  37  111.  App. 
467;  Launtz  v.  Heller,  41  111.  App.  528;  Lehr  v.  Hall,  6  Mis?. 
54;  McLain  v.  Van  Winkle,  46  111.  406;  ConsoL  Coal  Co.  v. 
Schaefer,  135  111.  210. 

The  minutes  of  the  judge  may  warrant  the  court  in  direct- 
ing the  clerk  to  write  up  what  he  neglected.  Howell  r. 
Morlan,  78  111.  162. 

The  objection  that  to  warrant  the  court  in  rendering  a 
judgment  to  be  paid  in  due  course  of  administration  the 
jury  should  have,  by  their  verdict,  found  that  the  amount 
they  awarded  should  be  so  paid,  deeds  no  reply.  Nor  does 
the  fact  that  the  appellee  had  told  the  appellant  that  his 
bill  was  less  than  he  proved  up,  make  the  verdict  wrong. 

The  appellee  was  received  as  a  witness  in  reply,  over  the 
objection  and  exception  of  the  appellant.  The  widow  and 
daughter  of  the  deceased — both  presumably  having  a  direct 
interest  in  the  event  of  the  suit — had  testified  to  conversa- 
tion with  him  since  the  death  of  the  deceased.  He  was 
therefore  competent  under  the  first  and  third  clauses  suffixed 
to  Sec.  2,  Ch.  51,  R.  S.,  Evidence.  If  que^ions  put  to  him 
called  for  matter  not  within  either  of  those  clauses,  such 
questions  should  have  been  objected  to,  and  made  the  sub- 
ject of  exception,  if  the  objection  was  overruled.    Such  a 
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course  was  not  taken  after  he  was  admitted  as  a  witness;  no 
objection  was  made  to  any  question  put  to  him.  The 
amount  was  so  exclusively  a  question  for  the  jury  that  the 
appellant  has  not  deemed  it  necessary  to  abstract  fully  the 
testimony  in  regard  to  it. 
There  is  no  error  and  the  judgment  is  affirmed. 


William  J.  Jefferson  t.  Jameson  &  Morse  Company. 

1.  Landlord  and  Tenant— License  to  Make  Improvements, — A  laad- 
lord's  Ucense  to  make  improvenientB  involves  an  undertaking  on  his  part 
that  the  work,  if  done,  shall  be  performed  in  such  a  manner  as  to  cause 
no  unnecessary  damage  to  the  tenant. 

2.  Recoupment— /w  Actions  for  Rent — In  an  action  for  rent,  the 
tenant  may  recoup  damages  done  to  his  goods  by  reason  of  the  breaking 
of  a  water  pipe,  etc.,  to  the  extent  of  such  damages,  but  he  can  not  have 
a  judgment  for  the  excess,  as  in  set-off.  ' 

Assampsit,  for  rent.  Appeal  from  the  Superior  Court  of  Coc^  County; 
the  Hon.  Georqe  F.  Blanke,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1895.    Affirmed.    Opinion  filed  December  2,  1893. 

Statement  of  the  Case. 

This  was  an  action  of  assumpsit,  brought  by  appellant  to 
recover  rent  of  the  second  floor  of  the  building  175  Monroe 
street,  Chicago,  Illinois,  un^er  two  leases  executed  by  the 
appellee. 

Besides  the  general  issue,  the  appellee  set  up  in  its  plea 
that  during  the  tenancy,  while  the  appellant  was  putting  on 
two  additional  stories  on  his  building,  and  making  other 
alterations,  a  drain  pipe  was  broken  and  the  water  flooded 
its  premises  and  did  damage  to  its  property,  and  that  it  and 
the  appellant  submitted  the  matter  to  arbitration,  and  that 
the  arbitrators  appraised  the  damage  at  $591.30,  which  sum 
appellant  agreed  to  pay,  and  appellee  to  receive,  in  satisfac- 
tion of  said  damage.  Appellee  also  pleaded  a  set-off  in  the 
usual  consolidated  common  count  form,  as  for  goods  sold,  etc. 
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On  the  trial  the  leases  were  admitted  in  evidence,  without 
objection,  the  occupancy  of  the  premises  by  the  appellee, 
and  the  amount  due  for  rent  being  proved  by  the  appellant 
It  was  proved  that  the  apjiellant  and  ap|iellee  entered  into  a 
written  agreement  by  which  appellee  consented  to  the  mak- 
ing of  said  improvements,  and  the  appellant  agreed  to  pay 
$15  for  each  day  that  appellee  was  interrupted  in  its  busi- 
ness, and  $50  for  cleaning  up  thereafter,  and  a  new  lease 
was  to  be  given,  and  that  after  the  work  vras  done  it  was 
agreed  that  appellant  was  to  allow  appellee  $200  as  such 
compensation. 

It  was  proved  by  the  appellant  that  he  contracted  with  a 
competent  and  experienced  builder  to  do  the  work  of  put- 
ting on  the  additional  stories,  and  making  the  other  altera- 
tions, and  that  the  appellant  took  and  had  no  control,  super- 
vision, or  direction  over  the  work,  or  the  contractor  or  his 
workmen,  and,  save  as  owner  engaging  such  contractor,  had 
nothing  to  do  with  the  breaking  of  the  drain  pipe,  which 
caused  the  flooding  of  the  premises  of  the  appellee.  The 
breaking  of  the  pipe  and  consequent  damage  to  appellee, 
during  the  progress  of,  and  in  consequence  of,  the  doing  of 
this  work,  was  not  disputed. 

The  court  gave  judgment  for  the  appellee  for  costs,  hold- 
ing that  the  damages  caused  by  the  breaking  of  the  drain 
pipe,  $591.30,  and  the  sum  agreed  by  the  parties  under  the 
written  agreement,  $200,  could  be  deducted  from  the  rent 
due,  but  refused  to  give  judgment  against  appellant  for  any 
sum. 

M.  J.  Dunne,  attorney  for  appellant. 

Matthews  &  Hughes,  attorneys  for  appelle^. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Appellant  having  obtained  from  appellee  license  to  go 
upon  its  premises  and  make  certain  improvements  upon  a 
building  he  owned,  let  the  work  out  to  competent  and  ex- 
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psrienced  builders,  giving  them  entire  control  over  the  same, 
and  surreirdering  all  supervision  and  direction  over  the  man- 
ner of  doing  the  work. 

In  making  the  improvements  a  drain  pipe  was  broken  and 
the  goods  of  appellee  were  damaged  in  consequence  of  such 
breaking. 

Appellant  contends  that  he  is  not  liable  for  this,  because 
he  did  not  do  the  work,  but  let  the  same  out  to  independent 
contractors,  retaining  no  control  over  them. 

Appellant's  license  to  make  the  improvements  involved 
an  undertaking  upon  his  part  that  the  work,  if  done,  should 
be  performed  in  such  manner  as  to  cause  no  unnecessary 
damage,  to  appellee. 

The  rule  as  to  independent  contractors  can  never  be 
evoked  to  relieve  a  party  from  a  liability  he  has,  by  contract, 
assumed.    Waller  v.  Lasher,  37  111.  App.  609,  614. 

Appellant  contracted  with  appellee  for  permission  to  do 
the  work,  and  thus  obtained  the  right  to  cause  such  damage 
as  necessarily  ensued  therefrom.  The  verdict  of  the  jury 
must  be  taken  as  establishing  that  the  breaking  of  the  drain 
pipe  was  unnecessary.  Had  the  breaking  of  this  pipe  caused 
Injury  only  to  a  stranger,  one  toward  whom  appellant  sus- 
tained no  contractual  relations,  and  this  action  were  by 
such  stranger,  the  case  would  be  very  different. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Grand  Lodge  of  Ancient  Order  of  United  Workmen  v. 

Margaret  Bagley. 

1.  Interest — Recovery  of— When  Not  Claimed  in  the  Declaration, 
— Where  interest  is  not  specificaUy  claimed  in  a  declaration  in  debt,  it 
can  not  be  considered  as  a  part  of  the  debt  and  can  only  be  recovered  as 
damages. 

2.  Practice — Rendering  Judgment  in  Excesa  of  the  Ad  Damnum. — 
The  objection  that  the  judgment  is  in  excess  of  the  ad  damnum  can  not 
be  made  for  the  first  time  in  the  Appellate  Court 
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Aetion  of  Debt.— Appeal  from  the  Superior  Court  of  Cook  County; 
tlie  Hon.  Nathaniel  C.  Seabs,  Judge,  presiding.  Heard -in  this  court 
at  the  October  term,  1895.    Affirmed.    Opinion  filed  December  2,  18d5. 

John  P.^  Ahkens,  attorney  for  appellant,  contended  that 
as  no  interest  was  claimed  in  the  declaration,  it  was  error 
to  include  interest  in  the  judgment.  And  when  the  finding 
and  judgment  exceed  the  amount  of  the  ad  damnum  of  the 
declaration  the  judgment  should  be  reversed.  Oakes  v. 
Ward,  19  lU.  45;  Russell  v.  City,  22  111.  283;  Brown  v. 
Smith,  24  111.  196;  Walcott  v.  Holcomb,  24  111.  331;  Rives 
V.  Kuraler,  27  111.  291;  Kelly  v.  Third  Kat.  Bank,  64  lU. 
541. 

F.  W.  Becker,  attorney  for  appellee,  contended  that  when 
interest  is  claimed  as  damages,  no  express  allegation  for  it 
seems  to  be  necessary  in  the  declaration.  Precedents  of 
Pleading,  Bullen  &  Leake,  43. 

Since  the  statute  3  and  4  W.  4,  Ch.  42,  Sec.  18,  interest 
is  recoverable  in  many  cases  without  expressly  declaring  for 
interest,  provided  the  damages  at  the  conclusion  be  suffi- 
cient to  cover  it.  1  Chitty  PL  358;  Blake  v.  Lawrence,  4 
Espinasse  147. 

"  Subsequent  interest  can  not  be  properly  included  as  a 
debt  in  the  sum  demanded,  but  may  be  recovered  as  dam- 
ages for  the  detention  of  the  principal  sum  and  interest  due 
beyond  the  named  day,  and  a  sum  sufficient  to  cover  the 
subsequent  interest  should  be  laid  as  damages  at  the  end  of 
the  declaration,  and  the  verdict  should  be  taken  for  dam- 
ages, including  subsequent  interest."     2  Chitty  PI.,  435,  n.- 

'*  It  is  unusual  and  unnecessary  for  plaintiff  in  the  action 
of  debt  to  demand  in  the  commencement  of  his  declaration 
the  interest  as  well  as  the  debt  which  the  debtor  owes  him." 
Dudley  v.  Lindsay,  9  B.  Mon.  (Ky.)  486. 

"As  interest  was  not  specifically  claimed  in  the  declara- 
tion it  could  not  be  considered  as  a  part  of  the  debt.  If  re- 
coverable at  all,  it  was  only  as  damages  for  the  detention  of 
the  debt.  Judgment  should  have  been  entered  for  the 
amount  of  the  indebtedness  established  by  the  evidence  as 
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the  debt,  and  for  the  amount  of  the  interestdue  thereon,  as 
the  damages."    March  v.  Wright,  14  111.  24S. 

"  Damages  in  an  action  of  debt  are  i'u  general  merely 
nominal,  and  not,  as  in  assumpsit,  the  principal  object  of  the 
suit;  and  therefore  a  small  sum,  as  £10,  is  usually  inserted. 
But  if  the  contract  declared  upon  be  limited  to  a  particular 
sum,  and  the  plaintiff  proceed  for  a  larger  sum  for  interest 
or  delay  of  payment,  then  the  sum  at  the  conclusion  should 
be  proportionately  large  so  as  to  cover  the  utmost  interest 
or  damages,  for  the  detention  that  may  be  claimed,  either  by 
contract  or  damages,  under  3  &  4  W.  4,  c.  43,  §  28."  1  CJiitty 
PI.  374. 

The  point  that  the  damages  exceeded  the  ad  damnum  was 
not  made  below,  and  it  can  not  now  be  urged  for  the  first 
time.  Bowden  v.  Bowden,  75  III.  Ill;  Utter  v.  Jaflfray,  15 
Brad.  236;  O.  O.  &  F.  R.  V.  R.  K  Co.  v.  McMath,  91  III'  104. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  case  is  now  here  for  the  third  time. 

The  record  at  this  time  presented  is  substantially  like  that 
upon  which  the  judgment  of  this  court  was  given  Novem- 
ber 17,  1892.  The  opinion  published  in  46  III.  App.  41 1,  sets 
forth  the  reasons  actuating  the  court,  at  that  and  this  time, 
upon  all  questions  save  that  of  interest  upon  the  debt, 
recovered  upon  the  last  trial. 

Interest  not  having  been  specifically  claimed  in  the  decla- 
ration, the  action  of  the  court  in  rendering  judgment  for 
§2,000  debt,  and  also  for  $1,217  damages,  was  in  accordance 
with  the  rule  announced  in  Marsh  v.  Wright,  14  III.  248; 
Mayer  v.  Hutchinson,  2  Oilman  ^266^  and  Williams  v.  Bank 
of  Illinois,  1  Oilman  067. 

In  the  last  mentioned  case,  the  judgment  being  entered 
for  an  aggretjate  sum,  including  debt,  interest  and  daniages, 
without  distinguishing  either,  the  Supreme  Court  corrected 
the  error  by  itself  entering  a  judgment  for  $595  debt  and 
$155.69  damages,  with  the  costs  of  the  court  below. 

The  plaintiif  was  entitled  to  an  allowance  of  interest. 


592 


Appellate  Courts  of  Illinois. 


Vol.  60.] 


Hafner  v.  Herron. 


Supreme  Lodge  Ancient  Order  United  Workmen  v.  Zuhlke, 
129  111.  298. 

No  objection  was  made  in  the  court  below  to  an  entry  of 
judgnient  for  a  sum  exceeding  the  ad  damnum  of  the  decla- 
ration; there  the  irregularity  could  easily  have  been  corrected 
,  by  amendment.  Such  objection  can  not  be  made  for  the 
iirst  time  in  an  Appellate  Court.  Grand  Lodge  Ancient 
Order  of  Workmen,  50  111.  App.  101-108;  L  &  St.  L.  K.  ^. 
Co.  V.  Estes,  96  111.  473;  Utter  v.  Jaffray,  15  111.  App.  236; 
Same  v.  Same,  114  111.  480;  Metropolitan  Accident  Ass'n  v. 
Froiland,  59  111.  App.  522;  Tomlinson  v.  Earnshaw,  112 
111.  311. 

As  to  the  use  of  an  ad  damnnm  in  an  action  of  debt,  see 
Gibbs  V.  French,  30  111.  App.  292. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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William  Hafuer  t.  J.  B.  Herron^  for  ase  of  Charles  E. 

Schmidlap. 


1.  Appellate  CJouet  PRACTiCE~Pomf«  Not  Raised  BeZotu.— Points 
not  raised  in  the  court  below  can  not  be  raised  in  the  AppeUate  Court. 

2.  Real  Estate  Broker — When  Entitled  to  his  Commissions, — A 
real  estate  agent  is  entitled  to  his  commissions  if  he  succeeds  in  bringing 
the  owner  and  the  buyer  together,  by  which  a  sale  is  effected. 

8.  Instructions —  When  a  Party  Can  Not  Complain, — A  party  can  not 
complain  of  the  instructions  given  for  his  adversary  as  omitting  an  ele- 
ment when  the  instructions  asked  for  by  him  impliedly  assume  that  no 
such  element  was  in  the  case, 

Assnmpslt^  for  commissions.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Arthur  Chetlain,  Judge,  presiding.  Heard  in 
tliis  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed  Deoem- 
bar  2,  1895. 

E.  S.  CuMMiNGS,  attorney  for  appellant. 


EvERBTT  &  Eakins,  attomeys  for  app^ee. 
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Hafner  v.  Herron. 

Mr,  Pr)£sidino  Justice  Gary  deuvb^rkd  thk  opinion  of 
THE  Court. 

The  appellant  had  a  large,  and  the  wife  of  the  appellee  a 
small,  interest  in  a  corporation. 

The  appellant  told  the  appellee  that  if  he  would  find  a 
purchaser  of  the  appellant's  interest,  he  would  pay  the  appel- 
lee a  commission.  No  price  was  fixed — and  appellee  having 
brought  one  person  who  offered  a  price  that  the  appellant 
refused — whether  the  qxiasi  agency  of  the  appellee  was  then 
revoked,  was  a  disputed  question,  settled  by  the  jury  in  favor 
of  the  appellee. 

The  appellee  then  did  find  and  send  a  customer  to  whom 
the  appellant  sold  for  the  price  he  had  before  refused: 
doubtless  under  the  belief  that  out  of  the  price  he  would 
not  be  required  to  pay  commissions.  That  customer  bought, 
not  for  himself,  but  for  one  from  whom,  if  appellant  had 
known  that  he  was  the  purchaser,  appellant  might  probably 
have  exacted  a  larger  price  because  of  special  reasons  affect- 
ing that  purchaser. 

It  is  clear  that  there  was  an  intentional  concealment  by 
the  appellee  and  that  purchaser  and  the  intermediary,  of 
very  material  facts  which  it  was  to  the  interest  of  the 
appellee  to  know : 

First,  that  the  appellee  had  any  connection  with  or 
knowledge  of  the  person  who  came  to  the  appellant:  second, 
for  whom  he  came. 

The  first  was  material  in  relation  to  commissions,  and  the 
second  as  to  price. 

But  no  such  points  were  made  below,  and  they  can  not 
be  made,  for  the]first  time,  here.  Chi.  &  Al.  E.  R.  v.  Connors, 
25  111.  App.  561. 

At  the  appellee's  request  the  jury  was  instructed : 

"  The  jury  are  instructed,  as  a  matter  of  law,  that  where 
an  agreement  for  the  sale  of  property  is  entered  into,  the 
agent  is  entitled  to  his  recompense  if  he  succeeds  in  bring- 
ing the  owner  and  the  buyer  together,  and  this,  too,  where 
the  owner,  in  dealing  personally  with  the  buyer,  agrees  to 
accept  a  less  sum  than  that  mentioned  to  the  agent.    In 
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such  a  case  the  agent  is  entitled  to  recover  his  commission 
on  the  amount  accepted  by  the  seller. 

The  jury  are  instructed  that  if  they  believe  from  the  evi- 
dence that  an  agreement  was  entered  into  between  the 
parties  to  this  suit  by  which  the  plaintiff,  Herron^  as  agent 
for  the  defendant,  Hafner,  was  to  sell  certain  property 
owned  by  the  defendant,  and  to  receive  a  certain  commission 
in  the  event  of  a  sale  through  his  instrumentality,  and  if 
the  jury  believe  from  the  evidence  in  this  case  that  a  sale 
of  said  property  was  consummated  with  a  purchaser  pro- 
cured by  Herron,  the  verdict  must  be  for  the  plaintiff,  even 
thougli  the  defendant  accepted  a  less  sum  for  his  property 
than  he  had  given  his  agent,  unless  the  jury  believe  from 
the  evidence  that  the  said  contract,  if  any,  had  been  ter- 
minated by  Hafner  prior  to  the  sale." 

And  at  appellant's  request  the  jury  was  instructed : 

"  The  court  instructs  the  jury,  as  a  matter  of  law,  that  be- 
fore a  principal  can  be  bound  by  the  acts  of  his  agent,  it 
must  be  shown  by  the  party  asserting  such  agency,  that  the 
principal  authorized  such  agent  to  act  for  and  in  his  behalf, 
and  that  such  agent  carried  out  the  business  of  his  princijml 
and  within  the  scope  of  his  authority  as  such  agent;  and  if 
the  plaintiff  in  this  case  expects  to  recover,  he  must  show  by 
a  preponderance  of  the  evidence  that  he  was  acting  as  such 
agent,  under  the  direction  and  authority  of  the  defendant, 
otherwise  he  can  not  recover. 

The  court  further  instructs  the  jury  that  this  is  an  action 
brought  by  the  plaintiff  against  the  defendant  for  certain 
commissions  which  the  plaintiff  claims  from  the  defendant 
by  virtue  of  the  sale  of  certain  shares  of  stock,  to  recover 
which  commissions  it  is  incumbent  upon  the  plaintiff  to 
show,  by  a  preponderance  of  the  evidence,  that  he  acted  in 
the  capacity  of  agent  for  and  on  behalf  of  such  principal  in 
securing  such  sale,  with  the  knowledge  and  consent  of  the 
defendant;  otherwise  the  plaintiff  can  not  recover." 

The  instructions,  on  both  sides,  related  only  to  the  dis- 
puted question  of  fact — whether  the  agency  continued. 

The  appellant  can  not  now  complain  that  the  instructions 
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for  the  other  side  omitted  the  element  of  good  faith  on  the 
part  of  the  appellee,  when  the  instructions  asked  by  the  ap- 
pellant impliedly  assumed  that  no  such  question  was  in  tl^e 
case.  He  can  not  complain  of  instructions  following  his 
own  theory.  Chicago  F.  &  B.  Co.  v.  Major,  30  III.  App. 
276. 

We  need  not  discuss  the  effect  the  conduct  of  the  appellee 
would  have  if  the  question  were  in  the  case.  This  opinion 
will  not  be  a  precedent  if  the  question  ever  arises. 

The  judgjnent  is  affirmed. 


Olaf  Tlder  t.  City  of  Chicago. 

1.  Plbadinos— JIfay  be  Dispensed  With,— There  is  no  law  compelling 
the  parties  to  prepare  and  file  pleadings  if  they  are  content  to  have  their 
case  presented  and  heard  without  them. 

2.  Intebbst— iVot  Eecoverable  for  Delays  in  the  Collection  of  Special 
Assessments. — ^A  person  entered  into  a  contract  with  the  city  of  Chicago 
to  perform  the  work  required  for  an  improvement,  and  was  to  be  paid 
out  of  the  proceeds  of  a  special  assessment  levied  or  to  be  levied  there- 
for,  when  it  was  collected.  It  was  held,  that  although  the  city  wrong- 
fuUy  delayed  the  collection  of  the  assessment  for  a  year,  interest,  as  such, 
was  not  recoverable  upon  the  sum,  which  such  person  should  in  good 
faith  have  been  paid  a  year  before  he  was. 

3.  Same— JF/ien  Estopped  from  Claiming, — ^Where  a  party  receives 
without  protest,  a  sum  of  money  for  a  year  overdue,  such -reception  will 
preclude  him  from  the  recovery  of  interest  for  the  time  the  money  was 
past  due. 

Agreed  Case. — Error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
John  Barton  Payne,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
t3ber  term,  1895.    Afi^med.    Opinion  filed  December  2,  1895. 

Statement  of  the  Case. 

This  case  was  tried  upon  an  agreed  statement  of  facts. 

In  May,  1S87,  special  assessment  proceedings  were  duly 
begun  in  the  County  Court  of  Cook  County  by  the  city  of 
Chicago  for  paving  Wa*bansia  avenue,  the  estimated  cost 
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thereof  being  $34,742.12.     By  the  assessment  roll,  it  ap- 
peared that  the  benefits  to  private  property  by  the  improve- 
ment was  $23,948.86,  and  the  public  benefits  $10,793.20. 
The  proceedings  made  such  progress  that  in  January,  1S89, 
the  roll  was  confirmed  for  the  full  amount  of  the  assessment 
against  the  city  and  against  private  property  to  the  amount 
of  $13,351.52.     On  the  7th  day  of  November,  1889,  the  roll 
as  confirmed  was  duly  certified  to  the  city  collector,  with 
the  proper  warrant  for  the  collection  of  the  assessment,  and 
on  the  day  following  the  collector  gave  due  notice  thereof- 
Following  this,  on  November  26th,  the  plaintiff  entered  into 
a  written  contract  with  the  city  to  perform  the  work  re- 
quired for  said  improvement,  and  by  its  terms  he  was  to  be 
paid  therefor  when  the  si)ecial  assessment  levied  or  to  be 
levied    therefor    was    collected.      The    contract  provided 
among  other  things,  that  "  said  contract  price  should  be 
paid  out  of  the  prorfeeds  of  the  special  assessment  levied, 
and  out  of  the  proceeds  of  any  special  assessment  which 
shall  hereafter  be  levied  for  said  improvement,  and  also 
from  the  general  fund  of  said  city  as  assessed  or  to  be  as- 
sessed against  said  city,  as  its  relative,  equitable  proportion 
of  the  estimated  cost  of  said  improvement,  the  pro{fertion 
to  be  paid  by  said  city  of  the  amount  assessed  or  to  be  as- 
sessed against  said  city,  being  the  proportion  which  the 
whole  amount  assessed  or  to  be  assessed  bears  or  shall  bear 
to  the  actual  cost  of  said  improvement;  the  said  party  of 
the  first  part  agreeing  hereby  to  make  no  claim  against 
said  city  in  any  event,  except  from  the  collections  of  the 
special  assessment  made  or  to  be  made  for  the  said  improve- 
ment, and  to  take  all  risk  of  the  invalidity  of  any  such  spe- 
cial assessments,  the  said  party  of  the  second  part  not  to  be 
liable  in  any  event  by  reason  of  the  invalidity  of  special  as- 
sessments, or  any  of  them,  or  of  the  proceedings  therein,  or 
for  failure  to  collect  the  same.'' 

In  April,  1890,  the  city  council,  by  resolution,  directed  all 
proceedings  for  the  collection  of  the  assessment  stayed, 
which  was  accordingly  done  by  the  city  authorities,  so  that 
the  assessment  was  not  collected  so  as  to  be  available  for  the 
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payment  of  the  plaintiflf's  claim  under  the  contract  for  at 
least  one  year  after  it  should  have  been  collected,  and  the 
plaintiff  was  thereby  deprived  of  the  use  of  the  amount  so 
dae  him  for  one  year  from  the  time  it  should  have  been 
paid  him,  and  his  loss  thereby  was  equal  to  six  per  cent  of 
the  sum  so  withheld.  The  plaintiff  has  been  paid  the  con- 
tract price,  but  no  interest  or  other  compensation  for  the 
use  of  the  money  due  him  during  the  period  4ie  was  so  de- 
prived thereof,  or  his  consequent  loss. 

Suit  having  been  brought,  no  pleadings,  so  far  as  appears, 
having  been  filed,  the  following  stipulation  was  made: 

"  It  is  further  agreed  that  the  objection  to  said  assess- 
ment roll,  amounting  to  $10,417.31,  has  been  filed,  but  that 
said  roll  was  confirmed  over  said  objections  on  January  18, 
1892,  and  certified  by  the  collector  January  27, 1892. 

It  is  further  agreed  that  this  cause  shall  be  submitted  to 

the  court  for  trial,  without  the  intervention  of  a  jury;  and 

that  the  court  may,  by  its  order  or  judgment,  grant  to  the 

plaintiff  such  relief,  and  in  such  form,  as  the  facts  aforesaid 

will  legally  warrant,  without  regard  to  the  pleadings  or  the 

form  of  the  action;  the  parties  hereto  being  desirous   to 

get  a  decision  upon  the  merits,  as  stated  in  the  foregoing 

'  Agreed  Statement  of  Facts,'  regardless  of  any  formalities 

whatever. 

October  8,  1894. 

H.  H,  Anderson, 

Attorney  for  plaintiff. 

Signed  Harry  P.  Rubens, 

Corporation  counsel,  for  defendant." 

Hervey  H.  Anderson,  attorney  for  plaintiff  in  error. 

William  G.  Beale,  corporation  counsel,  George  A.  Du- 
PUY,  assistant  corporation  counsel,  attorneys  for  defendant 
in  error. 

Me.  Justioe  Waterman  delivered  the  opinion  of  the 
Court. 

Startling  as  is  the  informality  attending  the  conduct  of  this 
cause,  we  are  of  the  opinion  that  there  is  no  law  compel- 
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ling  parties  to  prepare  and  file  pleadings  if  they  are  content 
to  have  their  case  presented  and  heard  without  written  state- 
ments. 

The  case  is  therefore  to  be  treated  as  a  bill  in  chancery,  a 
suit  in  assumpsit,  or  an  action  of  case,  as  the  merits  may 
require. 

By  the  terms  of  the  contract  the  money  earned  by  ap- 
pellant did  not  become  due  to  him  until  the  assessment 
levied  by  the  city  had  been  collected. 

When  this  was  collected  he  was  paid;  it  therefore  is  clear 
that  although  the  city  wrongfully  delayed  for  one  year  the 
collection  of  the  assessment,  interest,  as  such,  is  not  recov- 
erable upon  the  sum  he  should  in  good  faith  have  been  paid 
twelve  months  before  he  was. 

Considering  the  suit  as  an  action  upon  the  case,  brought 
to  recover  the  damage  sustained  by  plaintiff  by  reason  of 
the  tortious  conduct  of  the  city  in  willfully  delaying  for  ono 
year  the  collection  of  this  assessment,  the  question  pre- 
sented is,  can  he  not  recover  such  damage,  the  measure 
thereof  being  lawful  interest  upon  the  sum  whose  payment 
to  him  was  in  flagrant  bad  faith  delayed  ? 

That  it  was  the  duty  of  the  city  to  proceed  with  reason- 
able diligence  to  collect  this  assessment,  is  conceded;  that 
its  deliberate  refusal  so  to  do  was  an  act  of  bad  faith,  is 
manifest.  City  of  Chicago  v.  The  People  ex  reL,  48  111.  416— 
418. 

In  such  case  the  "injured  party  has  an  election  as  to 
whether  he  will  sue  in  assumpsit  or  case."  Clayburgh  v. 
City  of  Chicago,  25  111.  535. 

By  the  terms  of  the  agreement  between  appellant  and  the 
city,  nothing  was  due  him  until  the  assessment  had  been 
collected;  there  was  therefore  no  delay  in  paying  the  sum 
dite.  Interest  upon  a  sum  due  can  not  here  be  recovered. 
The  delay  was  in  wrongfully  staying  for  one  year  the  col- 
lection of  the  assessment,  and  it  is  upon  such  wrongful 
action  that  appellant's  action  is  based. 

Appellant,  a  year  after  he  should  have  been  paid,  received, 
so  far  as  appears,  without  protest,  the  sum  for  which  he  did 
the  work. 
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A  majority  of  the  court  are  of  the  opinion  that  such  re- 
ception by  him  precludes  his  recovery  of  anything  more. 

The  case  of  Page,  Bacon  &  Co.  v.  Elias  Warner,  4  Cal. 
395,  is  thought  to  be  analogous  in  this  respect  to  the  one 
under  consideration. 

The  city  was  charged  with  the  duty,  not  only  of  collect- 
ing this  assessment  and  paying  the  same  to  appellant,  but 
with  proceeding  to  collect  with  reasonable  diligence;  it  has 
discharged  a  portion  ofc  its  obligation;  another  part  it  wrong- 
fully refused  to  carry  out;  becafuse  of  such  refusal  appellant 
pstained  damage  for  which  he  brought  this  suit. 

It  appears  to  a  minority  of  the  court  that  the  reception 
by  appellant,  without  protest,  of  what  the  city  received  and 
held  in  trust  for  him,  was  not  a  waiver  of  his  claim  for  dana- 
age  by  reason  of  appellee's  flagrant  breach  of  duty. 

In  Chicago  v.  The  People,  56  111.  327,  a  proceeding  by 
way  of  mandamus,  it  was  held  that  the  mere  inability  of  the 
city  to  collect  an  assessment,  did  not  entitle  the  party  for 
whose  benefit  it  was  made  to  recover  interest  from  the  citv, 
although  under  the  peculiar  circumstances  under  which  the 
agreement  there  under  consideration  was  entered  into,  the 
city  was  held  liable  for  the  amount  of  such  assessment. 
That  case  is  materially  variant  from  the  present,  in  that  the 
court  there  held  that  the  allegations  of  negligence  being 
specifically  denied  by  the  return,  the  relators  were  precluded 
from  basing  any  ground  of  relief  or  recovery  upon  the  al- 
leged negligence. 

It  is  urged  that  the  city  is  not  liable  for  a  violation  or 
neglect  of  duty  by  its  officers. 

The  duty  was  that  of  the  city,  which,  like  other  corpora- 
tions, acts  only  through  agents;  in  the  present  case  the  stay, 
the  wrongful  act,  was  by  order  of  the  common  council. 

A  majority  of  the  court  being  of  the  opinion  that  appel- 
lant is  not  entitled  to  recover,  the  judgment  of  the  Superior 
Court  is  affirmed. 
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Elizabeth  M.  Fuller  t.  William  Henry  Burke. 

1.  FRAcmcEi— Affidavits  Bead  in  Evidence — How  Made  a  Part  of 
the  Record, — Affidavits  read  in  evidence  must  be  incorporated  in  the  bill 
of  exceptions  if  it  is  desired  to  make  them  a  part  of  the  record. 

2.  Trial  by  the  CJourt—  Weight  of  Evidence— Credibility  of  Wit- 
nesses.— The  judge,  when  trying  a  case  without  a  jury,  is  the  judge  of  the 
weight  to  be  given  to  the  evidence  and  also  of  tlie  credibility  of  the 
witnesses. 

AssampMit. — Labor  and  materials.  Appeal  from  the  Circuit  Ck)urt  of 
Cook  County;  the  Hon.  Elbridge  Hanecy,  Judge,  presiding.  Heaiti 
in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  iiled  No- 
vember 18,  1805. 

E.  K.  Smith,  attorney  for  appellant. 

Doolittlb,  Tolman  &  Pollasky,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
THE  Court. 

The  appellee  sued  the  appellant  in  assumpsit,  the  decla- 
ration containing  the  common  count  for  work,  labor  and 
materials,  and  a  count  upon  an  account  stated. 

The  work  was  done  in  the  months  of  July  and  August, 
1893,  and  September  25, 1893,  an  itemized  bill  of  it  amount- 
ing to  $1,563.50  was  delivered  by  the  appellee  to  the  appel- 
lant. The  appellee  testified  that  during  the  fall  she  often 
promised  to  pay  it. 

In  connection  with  this  testimony  he  put  in  evidence  the 
following  correspondence,  his  letters  to  her  being  produced 
by  her  counsel : 

"  Cuamber  of  Commerce  Bldo.,  13  Nov.,  1893. 
My  dear  Mrs.  Fuller : 

In  my  last  letter  written  just  a  month  ago  I  told  you  I 
was  disappointed  you  did  not  call  on  me  with  a  cheque  as 
you  had  promised.  I  am  very  much  hurt  that  after  my  ex- 
planation to  you  as  to  my  difficult  financial  position  you 
should  neither  have  written  or  called  on  me — in  fact,  ignored 
me  altogether.  There  is  no  doubt  in  my  mind  that  if  you 
had  been  so  minded  you  could  have  let  me  have  a  cheque 
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for  SI, 000  long  before  this.  The  sum  you  are  indebted  to 
me,  according  to  account  rendered,  is  $1,563.50.  Allowing 
$G0  for  the  two  months  I  was  a  dweller  at  3139  Michigan 
boulevard,  leaves  a  balance  of  $1,503.50,  and  m^^  dire  ne- 
cessities compel  me  to  say,  although  with  great  reluctance 
and  much  grief,  that  I  must  insist  on  prompt  payment. 
Mr.  Furber  claims  from  me  damages  $27,600  and  is  keeping 
a  large  balance  in  his  hands,  although  all  the  work  is  done. 
I  have  lost  altogether  this  year  $50,000,  and  that  being  so,  I 
am  distressed  for  money  and  must  put  pressure  on  every  one 
who  owes  me  money.  I  can  not  now  afford  to  be  generous 
or  lenient.  You  have  money  and  you  must  please  pay  me 
the  amount  of  the  bill  rendered  less  the  sum  I  have  set 

forth  for  rent. 

Yrs.  faithfully, 

W.  II.  BUKKE." 

"  My  dear  Mr.  Burke : 

To  say  your  letter  pained  me,  is  putting  it  mildly.  Twice 
Eva  called  to  see  you  with  a  message,  but  you  were  absent. 
I  have  been  very  ill  indeed,  and  you  seem  to  have  com- 
pletely forgotten  my  existence.  Can't  you  spare  a  few 
moments  a  Wednesdav  afternoon,  and  we  will  then  talk 
and  plan.  Truly, 

JS'ov.  13th,  '93.  .  Mrs.  Fuller." 

"  Mv  dear  Mr.  Burke : 

Will  you  come  and  dine  with  us  to-morrow,  Sunday,  at  two 
o'clock  ?  Truly, 

November  28th,  '93,  Mrs.  Fuller." 

«  Chicago,  13  Nov.,  '93. 
Mv  dear  Mrs.  Fuller : 

It  is  again  just  one  month  since  I  last  wrote  you  as  to 
the  payment  of  the  money  you  owe  me.  My  letter,  you 
said,  pained  you.  Why  it  should,  puzzles  me.  Does  an 
appeal  to  you  to  pay  your  debts  cause  you  pain  ?  If  it  does 
I  am  afraid  I  shall  have  to  give  you  pain  once  more.  As  I 
told  you  in  my  letter  of  last  month,  I  have  had  to  have  my 
accounts  carefully  made  up  to  see  the  results  of  my  trading 
in  this  city.     In  so  doing  I  have  got  at  the  exact  cost  of  the 
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marble  and  mosaic  set  in  your  house.  It  amounts  to 
$1,892  actual  cost.  If  I  had  to  furnish  similar  work  to 
an  ordinary  customer  our  charges  would  have  been  $2,275. 
As  my  bill  against  you  is  $1,563, 1  have  given  you  a  nom- 
inal sum  of  $712,  but  an  absolute  actual  amount  out  of 
pocket  of  $329.  More  than  this  I  can  not  give  you,  and 
my  bill  must  be  paid.  You  promised  four  months  ago  (17 
Aug.)  that  you  would  make  me  a  payment  of  $1,000,  and  you 
renewed  this  promise  later  on.  Since,  however,  I  ceased  to 
dwell  at  3139  you  have  thought  it  unnecessary  even  to  make 
an  excuse. 

As  I  told  you  in  previous  letters,  I  fully  believe  you  could, 
if  you  had  so  intended,  have  paid  me  long  ago  and  you 
would  have  rendered  me  a  great  service;  but  the  convic- 
tion is  being  forced  upon  me  that  you  have  made  up  your 
mind  not  to  pay  me  unless  forced  to  do  so.  As  any  action 
on  my  part  to  bring  pressure  to  bear,  would  result  in  a  hos- 
tile state  of  affairs,  sad  to  contemplate  after  an  acquaint- 
ance of  now  nearly  three  years,  I  make  to  you  a  last  ap- 
peal. I  have  sundry  debts  due  in  January,  that  must  be 
paid,  and  1  must  collect,  for  this  purpose,  every  dollar  that 
is  owing  to  me.  As  a  foreigner,  you  doubtless  know  I  can 
collect  my  debts  through  the  Federal  Courts  and  so  avoid  the 
dilatory  tactics  that  can  be  pursued  in  the  State  courts. 

Now,  like  a  good,  sensible,  business-like  (and  you  are  all 
that)  woman,  do  not  go  into  these  wretched  law  courts. 
Do  for  pity's  sake  avoid  litigation  or  you  will  bring  to  an 
abrupt  termination,  our  hitherto  kindly  and  friendly  rela- 
tions. 

Please  my  dear  Mrs.  Fuller  reflect  on  this  and  do  not  be 
rash,  because  this,  as  I  have  before  stated,  is  the  last  appeal 
I  shall  personally  make. 

Believe  me,  yrs.  very  sincerely, 

W.  H.  Burke." 

The  date  of  the  last  letter  is  a  mistake,  and  should  have 
been  December. 

In  answer  to  this  case,  the  appellant  put  in  evidence  at- 
tacking the  quality  of  the  work,  her  own  testimony  that  she 
had  never  accepted  the  work  nor  promised  to  pay,  that  she 
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paid  hiin  $100  September  15,  1894,  and  $1,000  October  9,' 
1 894,  and  the  testimony  of  the  two  other  witnesses  that 
they  saw  the  $1,000  paid.  She  also  put  in  evidence  some 
amusing  letters  from  him,  dated  before  the  work  was  begun, 
and  two  others  as  follows : 

«  Monday,  9  Apl.,  '94, 

My  dear  Mrs.  Fuller : 

Bomo  will  pumice  the  whole  of  the  floor  in  the  dining,  but 
do  not  let  him  touch  it  with  oil,  nor  do  anything  to  the 
bath  rooms.  Better,  so  far  as  they  are  concerned,  wait  till 
the  marble  man  has  got  through  with  the  mess  he  will 
make.    Then  Bomo  can  come  up  on  Wednesday. 

Yrs.  very  sincerely, 

W.  H.  Burke." 

«  Chicago,  25  Apl.,  '94. 
My  dear  Mrs.  Fuller : 

I  have  only  just  returned  from  Minneapolis.  I  send  you 
three  tickets.  Let  me  know  by  bearer  at  what  hour  I 
shall  be  in  attendance  at  the  door  to  receive  you.  If  you 
come  you  will  of  course  stay  to  dine. 

Yrs.  very  sincerely, 

W.  H.  Burke." 

The  testimony  of  the  two  witnesses  to  the  payment  of 
the  $1,000  is  inconsistent  in  details,  each  with  the  other, 
and  both  with  hers.     The  appellee  denied  both  payments. 

The  court,  trying  the  cause  without  a  jury,  discredited  the 
testimony  of  payments  (2  Taylor  Ev.  1194,  note  2),  disre- 
garded the  attack  upon  the  quality  of  the  work,  and  found 
for  the  appellee  $1,153. 

The  record  shows  that  in  rebuttal,  the  appellee  puts  in 
evidence  the  affidavit  of  a  partial  defense  filed  in  this  cause; 
but  as  no  such  affidavit  is  in  the  bill  of  exceptions,  we  can 
not  know  w^ho  swore  to  it,  nor  what  it  contained.  Bowlan 
v.  Lambka,  59  111.  App.  334. 

For  aught  we  can  know,  judicially,  that  affidavit  may 
have  been  by  her  admitting  more  due  to  the  appellee  than 
he  has  recovered. 

The  judgment  must  be  affirmed. 
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i^iiM  George  A-  fiittredge  t.  Charles  W.  Nicholes  et  a1. 

1.  FORBCLOSURE—  Of  Trust  Deed  by  Heirs  of  the  Holder  of  the  Note,  — 
A  bill  to  foreclose  a  trust  deed  may  be  sustained  by  the  heir  of  the  legr.l 
holder  of  the  note  secured  by  such  trust  deed. 

2.  ADMINISTRATION'  OF  ESTATES— Notes  Secured  by  Trust  Deed. — The 
holder  of  a  note  secured  by  a  trust  deed  executed  by  a  deceased  person 
upon  his  real  estate  is  not  required  to  probate  his  note  so  secured  againet 
the  estate.  He  may  elect  to  rely  upon  the  security  of  the  trust  deed  and 
he,  or  in  case  of  his  death,  his  heirs,  may  foreclose  the  same,  and  so,  too, 
after  the  settlement  of  the  estate. 

3.  Same— Sale  of  Real  Estate  to  Pay  Debts— What  Interest  Passes, — 
A  sale  under  a  decree  of  the  Probate  Court  by  an  administrator  of  incum- 
bent real  estate,  to  pay  the  debts  of  a  deceased  person,  passes  only  the 
equity  which  the  estate  of  the  deceased  had  in  the  property. 

4.  Samk — Rights  of  Holders  of  Incumbrances  on  Real  Estate  Sold  to 
Pay  Debts  of  a  Deceased  Person. — ^The  holders  of  notes  of  a  deceased  per- 
son secured  by  a  trust  deed  upon  his  real  estate,  and  who  elect  not  to 
probate  theii*  claims,  lose  none  of  their  rights  by  suffering  a  default  to  be 
taken  against  them  in  a  proceeding  to  sell  such  real  estate  to  pay  debts 
upon  a  petition  asking  for  a  sale  subject  to  such  incumbrance. 

ForeeloBnre,  of  trust  deed  by  an  heir,  etc.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1805.  Affirmed.  Opinion  filed 
November  18,  1895. 

Statement  of  the  Case. 

This  is  a  bill  to  foreclose  a  trust  deed  made  by  "William 
C.  Gibbons  July  20,  1880,  to  secure  a  note  made  by  himself, 
payable  to  Sidney  L.  Darrow  three  years  after  date. 

William  C.  Gibbons  died  in  Chicago  February  27,  18S3. 
Letters  of  administration  upon  his  estate  were  granted  to 
Ellen  Gibbons,  his  widow,  August  6, 1883,  by  the  Probate 
Court  of  Cook  County. 

The  indebtedness  represented  by  this  note  and  trust  deed 
was  never  presented  as  a  claim  against  the  estate  of  Will- 
iam C.  Gibbons  in  the  Probate  Court  of  Cook  County  or 
elsewhere. 

Ellen  Gibbons  died  after  settlement  of  said  estate.     Sid- 
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ney  L.  Darrow  died  January  17, 1893.  Daniel  C.  Nicholes, 
trustee,  died  May  6,  1889.  Noah  E.  Gary,  administrator  of 
the  estate  of  Darrow,  died  February,  1894. 

The  note  was  never  in  possession  of  Gary  as  administra- 
tor of  Darrow's  estate.  This  bill  was  filed  by  direction  of 
one  of  the  heirs  of  Darrow's  estate  on  the  1 8th  of  July, 
1893,  ten  years,  lacking  two  days,  after  the  maturity  of  the 
secured  note,  and  more  than  five  years  after  the  final  settle- 
ment of  the  account  of  the  administratrix  of  the  estate  of 
William  C.  Gibbons. 

Upon  a  petition  filed  September  1,  1887,  by  said  Ellen 
Gibbons  in  the  matter  of  said  estate,  in  the  Probate  Court 
of  Cook  County,  a  decree  was  entered  authorizing  her  to 
sell  the  premises  described  in  the  mortgage.  Sidney  L. 
Darrow,  the  supposed  holder  of  the  note,  and  Nicholes,  the 
trustee  named  in  the  trust  deed,  appeared  and  consented  to 
a  default  without  answer. 

The  petition  of  said  Ellen  Gibbons  in  said  matter  cor- 
tained  the  following :  "  That  on  the  20th  day  of  July,  1880, 
the  said  William  C.  Gibbons  and  Ellen  Gibbons,  his  wife, 
made  their  certain  trust  deed  of  said  lot  twelve  (12)  to 
Daniel  0.  Nicholes,  as  trustee,  to  secure  a  note  of  five  hun- 
dred dollars  ($500),  payable  to  the  order  of  Sidney  L.  Dar- 
row, which  said  trust  deed  is  still  outstanding,  and  that  the 
said  Daniel  C.  Nicholes,  as  trustee,  and  Sidney  L.  Darrow, 
as  the  holder  of  said  note  for  five  hundred  dollars  ($500),  have 
a  claim  against  the  above  described  lot  twelve  (12)."  In  the 
decree  upon  such  petition  the  court  found  as  follows :  The 
court  found  that  the  interest  of  the  defendant  (thereto), 
Daniel  C.  Nicholes,  is  that  of  a  trustee  in  a  certain  trust 
deed  on  said  above  described  lot  twelve  (12),  made  by  Will- 
iam C.  Gibbons  and  Ellen  Gibbons,  his  wife,  on  the  20th 
day  of  July,  1880,  to  secure  a  certain  note  for  five  hundred 
dollars  ($500),  payable  to  order  of  Sidney  L.  Darrow,  and 
that  the  interest  of  the  said  Sidney  L.  Darrow  is  that  of  the 
legal  holder  of  said  note  for  five  hundred  dollars  ($500). 


L.  S.  HoDOEs,  attorney  for  appellant. 
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Bkown  &  Snyder,  attorneys  for  appellees. 

Mr,  Justicb  Waterman  delitbrbd  the  opinion  of  the 
Court. 

Counsel  for  appellant  say  that  two  questions  are  presented 
to  this  court  by  this  record. 

First.  Under  the  evidence  in  this  case,  is  Sec.  70,  Chap. 
3,  Eev.  Stat.  1874,  which  says,  "  All  demands  not  exhib- 
ited within  two  years,  as  aforesaid,  shall  be  forever  barred 
unless  the  creditors  shall  find  other  estate  of  the  deceased 
not  inventoried  or  accounted  for  by  the  executor  or  admin- 
istrator," a  bar  to  this  proceeding  ? 

Second.  Does  the  appearance  of  the  owner  of  the  note, 
and  the  trustee  in  the  trust  deed;  in  the  proceeding  to  sell 
the  real  estate  to  pay  the  debts  of  the  deceased,  and  con> 
senting  that  their  default  might  be  entered,  operate  as  an 
estoppel  to  this  suit? 

We  quite  agree  with  appellant  in  his  contention  that 
where  the  principal  thing,  the  debt  secured  by  mortgage, 
falls,  with  it  that  goes  to  which  it  was  but  an  incident. 

In  the  present  case  the  debt  is  not  gone;  has  not  been  paid; 
it  is  yet  a  subsisting  obligation.  The  statute  (Sec.  70  of 
Chapter  3,  E.  S.),  is,  in  effect,  that  demands  not  exhibited 
within  two  years  shall  be  barred,  except  as  to  estate  of 
the  deceased  not  inventoried  or  accounted  for  by  the  execu- 
tor; the  demand  thus  remains  an  obligation  enforcible  out 
of  such  estate  as  is  excepted. 

Only  the  equity  which  the  estate  of  William  C.  Gibbons 
had  in  the  property  mortgaged  to  secure  this  debt  was  sold 
under  the  petition  filed  by  his  administratrix  in  the  Probate 
Court;  all  that  the  estate  owned,  and  no  more,  was  what 
the  purchaser  acquired.  Fumess  et  al.,  Adm'rs,  v.  TJnion 
Nat.  Bk.,  46  111.  App.  522;  Levy  v.  Chicago  Nat.  Bk.,  57  111. 
App.  143. 

The  petition  did  not  ask,  and  the  decree  was  not  for,  a  sale 
of  the  premises  free  and  clear  of  the  mortgage;  such  a  sale 
might,  under  a  proper  petition  and  decree,  have  been  had 
under  the  provisions  of  Section  100  of  Chapter  3  of  the 
Eevised  Statutes. 
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It  is  true,  as  is  urged,  that  for  many  purposes  a  mortgagor 
is  regarded  as  the  owner  of  property  by  him  mortgaged; 
but  in  a  court  of  equity  he  is  treated  as  the  owner  of  that 
only  which  he  really  owns. 

The  case  of  Mulvey  v.  Johnson,  90  111.  457,  holding  that 
after  the  lapse  of  the  two  years  proAaded  by  statute,  a  de- 
ficiency decree  could  not,  in  foreclosure  proceedings,  be  ren- 
dered against  the  estate,  is  in  nd  wise  favorable  to  appellant. 
No  deficiency  decree  against  the  estate  of  William  C.  Gib- 
bons has  been  rendered  or  asked. 

It  was  not  necessary  to  a  saving  of  the  rights  that  the 
mortgagees  should  answer  the  petition  for  sale  filed  in  the 
Probate  Court;  that  petition  set  forth  the  existence  of  the 
mortgage,  and  the  court  in  its  decree  fully  recognized  the 
rights  of  the  mortgagees. 

The  decree  of  the  Superior  Court  is  affirmed. 


Floyd  E.  Jennison  v.  George  N.  Sceets  et  aL 

1.  Promissory  "Notes— Makers  in  FactSureties— Burden  of  Proof, 
— In  an  action  upon  a  promissory  note,  the  burden  of  showing  tliatsome 
ol  the  defendants  signed  as  sureties  is  upon  the  defendants  alleging  the 
same. 

2.  Same — Question  of  the  Extension  of  Payment, — Where  a  person 
procured  a  loan  at  a  bank  by  'discounting  a  note,  to  secure  the  payment 
of  which  he  gave  his  own  note  as  collateral,  it  does  not  follow  as 
a  matter  of  law,  that  because  the  principal  note  is  extended,  the  col- 
lateral note  is  also  extended. 

AsSQinpsit,  on  a  promissory  note .  Error  to  the  Superior  Court  of  Cook 
County;  the  Hon.  Nathaniel  C.  Sears,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1895.  Reversed  and  remanded.  Opinion 
filed  November  18,  1895. 

Statement  of  the  Case. 

Plaintiff  in  error  brought  suit  upon  a  promissory  note 
reading  as  follows : 
$2,000.    .  "  Chicago,  III.,  Nov.  6,  1880. 

Ninety  days  after  date  we  jointly  and  severally  promise 
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to  pay  Win.  P.  Blax5k,  or  order,  two  thousand  dollars,  at  the 
office  of  said  Black,  Chicago,  III.,  value  received,  with  inter- 
est at  the  rate  of  eight  per  cent  per  annum  after  maturity, 
having  deposited  with  said  Black,  as  collateral  security,  1,200 
shares  of  the  capital  stock  of  the  Knights  of  Labor  Publish- 
ing Company,  of  the  par  value  of  $12,000. 

George  N.  Sceets, 
Fraxk  a.  Stauber, 
Albert  Florcs, 
Charles  G.  Dixon, 
Bert  Stewart." 

On  the  back  of  which  note  are  the  following  entries,  to 
wit:  "$400  paid  on  account  within  note,  by  Geo.  X. 
S:;eets,  March  9,  '87. 

W.  P.  Black." 

"  For  value  received  I  hereby  guarantee  the  payment  of 
the  within  note  at  maturity,  or  at  any  time  thereafter,  with 
interest  at  eight  per  cent  per  annum  until  paid,  and  agree 
to  ])ay  all  costs  or  expenses  paid  or  incurred  in  collecting 
t:ie  same,  waiving  notice  and  protest. 

W.  P.  BrjLCK." 

At  the  time  this  note  was  given  Daniel  II.  Tolman  was 
the  president  of  the  Chicago  Trust  and  Savings  Bank,  and 
appellant  was  cashier  of  the  same. 

George  K.  Sceets,  one  of  the  makers  of  the  note,  testified 
a^  follows : 

''On  the  11th  day  of  November,  1886, 1  negotiated  with 
Tolman  to  give  him  a  note  with  myself  and  these  gentlemen 
mentioned,  for  a  loan  of  $2,000.  1  named  the  jmrties  who 
were  to  go  on  the  note.  Mr.  Tolman  looked  them  up  and 
ao'reed  to  accept  them,  filled  out  a  note  himself,  instructed 
me  in  regard  to  the  form  in  which  it  should  be  signed,  and 
gave  it  to  me  to  have  it  signed.  I  took  it  to  the  parties 
interested  therein,  and  they  signed  it,  the  last  signature 
being  placed  on  it  November  16th,  on  which  day  I  took  it 
to  the  bank,  gave  it  to  Tolman,  and  received  $1,850.  This 
I  deposited  in  Tolman's  bank.  The  deposit  appears  in  my 
bank  book  as  follows : 
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*  November  16th,  deposited  $1,850.' 

Q.  When,  on  the  11th  of  November,  yon  made  this  nego- 
tiation with  Mr.  Tolman,.  state  whether  or  not  he  knew  that 
proposed  loan  was  a  loan  to  you,  and  the  joint  makers  of 
the  note  were  signing  for  your  accommodation  ? 

(Objected  to  because  it  calls  for  a  conclusion  of  the  wit- 
ness, and  for  a  matter  beyond  the  knowledge  of  the  wit- 
ness.) 

A.  Tes,  sir;  Tolman  looked  up  the  parties  in  Brad- 
street's  agency. 

At  the  maturity  of  that  note  I  asked  for  ten  days,  which 
was  granted,  and  paid  the  interest  on  that  for  the  extension. 
The  note  was  in  the  bank.  I  paid  $17.50  for  the  extension. 
There  was  no  other  consideration  for  this  $17.50  except  the 
extension  of  the  note.  On  the  second  maturing  of  the  note, 
that  is  upon  the  expiration  of  the  ten  days  I  asked  for  a  fur- 
ther extension  of  ten  days. 

This  extension  was  granted.  I  paid  for  it  $17.50.  At  the 
end  of  that  ten  days.  I  asked  for  a  third  extension,  which 
was  promised  me,  and  paid  Tolman  $400  on  the  note.  I  had 
the  negotiations  as  to  this  third  extension  with  Tolman  per- 
sonally. 

This  note,  together  with  the  following : 

"  Chicago,  Nov.  16,  1886. 

"Ninety  days  fixed  after  date,  for  value  received,  I  promise 
to  pay  to  the  order  of  myself  $2,000,  with  interest  at  the 
rate  of  eight  per  cent  per  annum,  after  due,  having  deposited 
with  the  legal  holder  hereof  as  collateral  security,  one  note 
for  $2,000,  dated  November  11,  1886,  payable  in  ninety 
days,  signed  by  Geo.  N.  Sceets,  Frank  H.  Stauber,  Albert 
Florus,  Chas.  S.  Dixon  and  Bert  Stewart.     *    *    * 

Geo.  N.  Sceets.    [Seal.]" 
was  given   to  the  Chicago   Trust  and  Savings    Bank  by 
Mr.  Sceets  at  the  same  time,  to  obtain  a  loan  from  said 
bank. 

Tolman  and  Jennison  testify  that  the  note  in  suit  was 
never  extended;  that  an  extension  was  granted  upon  the 
note  made  by  Sceets  alone,  which  they  say  was  the  princi- 

VOL.  LX  30 
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pal  note,  the  one  in  suit  being  collateral  thereto.  Tolman, 
with  whom  the  business  was  done,  testifies  that  Sceets  told 
him  that  appellees  had  given  their  note  in  payment  for  a 
purchase  by  them  made. 

John  G.  Henderson,  attorney  for  plaintiff  in  error; 
Moses,  Pam  &  Kennedy,  of  counsel. 

Seth  F.  Crews,  attorney  for  defendant  in  error;  W.  P. 
Black,  of  counsel. 

Mr.  Justice  Waterman  delivered  the  opinion  op  the 
Court. 

That  the  note  given  by  Sceets  alone,  which  matured  three 
days  before  the  other,  was  the  principal  note,  the  other 
being  collateral  thereto,  and  that  the  sum  of  $1,S50  was 
advanced  upon  the  security  of  the  two  notes,  is  evident. 

Two  questions  of  fact  are  in  dispute :  First,  was  there 
an  extension  of  the  note  in  suit;  second,  had  Tolman  or  the 
bank  any  notice  that  either  Stauber,  Florus,  Dixon  or 
Stewart  was  a  mere  surety. 

As  to  the  second  proposition,  the  only  evidence  that 
either  Tolman  or  the  bank  was  informed  that  the  under- 
taking of  the  makers,  other  than  Sceets,  was  that  of  sure- 
ties only,  is  the  testimony  of  Sceets,  before  set  forth,  and  a 
request  to  him,  made  by  Tolman,  to  sign  the  following 
statement : 

"Chicago,  March  IQ,  1887. 
D.  H.  Tolman,  Esq.,  Pres. 

Dear  Sir  :  As  some  question  has  arisen  on  the  matter  of 
note  guaranteed  by  W.  P.  Black,  and  by  me  pledged  with 
your  bank,  I  am  willing  to,  and  hereby  certify  that  no  agree- 
ment or  arrangement  has  ever  been  made  by  you,  or  your 
bank,  to  extend  payment  on  the  collateral  note  guaranteed 
by  Mr.  Black,  that  you  have  heretofore  extended  payment 
on  my  principal  note,  but  no  arrangement  has  been  made 
about  the  collateral  note,  and  I  now  request  a  further  ex- 
tension of  the  principal  note  on  same  understanding." 
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The  burden  of  proof  in  this  regard  was  upon  the  defend- 
ants; the  testiraonj^  of  Sceets  is  merely  that  Tolraan  looked 
up  the  parties  in  Bradstreet's  agency.  Under  the  form  of 
the  question  put  to  him,  Sceets'  answer  of  "  Yes,  sir,"  is  not 
an  assertion  of  anything.  That  Tolman  shoul4  have  asked 
for  the  statement  from  Sceets  is  an  implied  admission  only 
that  a  question  had  arisen  on  the  matter  of  the  note  guaran- 
teed by  W.  P.  Black,  and  that  he,  Tolman,  desired  to  have 
Mr.  Sceets  certify  that  no  agreement  or  arrangement  had 
been  made  to  extend  the  time  of  payment  on  that  note. 

Mr.  Sceets  testifies  that  when  Tolman  asked  him  to  sign 
this  statement,  he  told  him  that  he  would  take  it  under 
advisement,  that  he  did  so,  and  concluded  not  to  sign  it. 
Under  the  evidence  presented  in  this  case,  we  can  hardly 
conclude  that  Mr.  Sceets,  if  the  matter  contained  in  this 
paper  was  untrue,  would  have  taken  under  consideration  the 
subject  of  putting  his  name  to  a  written  declaration  he  knew 
to  be  false. 

It  is  impossible  for  us  to  say  that  the  request  for  this  let- 
ter is  evidonce  raising  o,  prima  facie  presumption  that  Tol- 
man or  the  bank  knew  that  either  of  the  defendants,  who 
claim  to  have  been  mere  sureties,  were  so. 

The  indorsement  of  the  payment  of  $400  upon  each  of 
the  notes  was  one  which  Sceets  requested  Tolman  to  make, 
saying  that  "these  people"  (Stauber,  Florus,  Dixon  and 
Stewart)  had  paid  him  $400,  and  it  ought  to  be  credited  on 
the  note  m  ade  by  them.  The  bank  did  not  claim  to  be 
entitled  to  the  amount  represented  by  the  two  notes,  while 
it  must  have  regarded  the  note  with  six  names  thereon  as 
more  valuable  than  that  which  was  the  obligation  of  Sceets 
alone. 

That  upon  Sceets'  direction  as  to  indorsement  it  should 
have  marked  in  ink  upon  the  note,  the  makers  of  which  it 
was  informed  had  paid  the  money  it  received,  and  also 
made  a  like  indorsement  in  pencil  upon  the  paper  Sceets 
alone  had  signed,  was  a  just  and  proper  act,  as  by  such  pay- 
ment-all obligations  of  Sceets  to  it  were  reduced.  We  do 
not  regard  such  indorsements,  made  as  they  were,  as  raising 
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any  presumption  as  to  any  of  the  facts  in  dispute  in  this 
case. 

We  do  not  wish  to  be  understood  as  holding  that  the  pro- 
posed statement  by  Sceets,  or  the  facts  concerning  the 
indorsement  of  the  $400  paid,  were  not  admissible  in  evi- 
dence; we  regard  such  evidence  as  insufficient  to  raise  a  pre- 
sumption either  that  the  note  sued  upon  was  the  principal 
note,  or  that  the  bank  had  notice  that  either  of  the  makers 
thereof  was  a  mere  surety. 

The  jury  should  not  have  been  inferentially  instract^d 
that  the  extension  of  the  note  made  by  Sceets  alone,  oper- 
ated as  an  extension  of  the  note  in  suit,  or  that  in  the 
absence  of  notice  by  the  bank  that  appellees  were  sureties, 
the  extension  of  the  note  by  them  made,  released  them  from 
their  obligation. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 
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^  ^Ti\  1.    Bill  op  Exceptions— Necessary  to  Make  Motions  a  Part  of  the 

Record. — ^A  clerk  of  a  court  can  not,  by  recitals  upon  the  journal  of  the 
court,  make  motions,  and  the  action  of  the  court  upon  them,  a  part  of  the 
record;  this  can  be  done  only  by  a  bill  of  exceptions. 

2.  Railroads — Presumption  as  to  Ownership  of  Engines, — ^In  prov- 
ing the  ownership  of  engines  in  actions  for  personal  injuries,  it  is  compe- 
tent to  show  the  initials  of  the  company.  If  one  engine  bears  the  initials 
of  a  company  the  presumption  is  tliat  it  is  owned  and  operated  by  that 
company. 

3.  Release — Sinx^  the  Commencement  of  the  Suit. — Where  a  defend- 
ant relies  upon  a  release  executed  since  the  commencement  of  the  suit 
he  should  plead  the  same  puis  darrien  continuafwe, 

4.  PLEADING! — Plcas  Puis  Darrien— Effect  of—U  matter  pleaded 
puis  darrien  continuance  is  held  to  be  bad,  no  question  is  left,  but 
the  amount  of  damages.    Such  a  plea  waives  all  previous  pleas. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Elbridge  Hanecy,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Reversed  and  remanded. 
Opinion  filed  November  18,  1895. 
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MuNsoN  T.  Case  and  W.  S.  Johnson,  attorneys  for  appel- 
lant 

Frank  O.  Lowden  and  Robert  Mather,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
THE  Court. 

May  21, 1895,  a  verdict  for  the  defendant,  the  appellee, 

was  rendered,  and  June  3,  1895,  a  final  judgment  was 

entered  upon  it.     The  bill  of  exceptions  states  that  "  on  the 

4th  day  of  June,  A.  D.  1895,  the  plaintiff's  attorneys  moved 

to  have  said  judgment  vacated  and  set  aside,  and  filed  in 

said  court  the  following  notice,  to  wit : 

*  State  of  Illinois,  ) 
County  of  Cook,    p^' 

In  the  Circuit  Court  of  Cook  County. 

Patrick  Kyan,  plaintiff,  ) 

vs.  V  Case  117,291—5,891. 

Union  Stock  Yards  &  Transit  Co.  j 

To  Frank  O.  Lowden,  attorney  for  defendant,  B.  &  O.  K. 
R.  Co. : 

You  are  hereby  notified  that  on  Wednesday,  the  6th  day 
of  May,  A.  D.  1895,  at  10  a.  m.,  or  as  soon  thereafter  as  coun- 
sel can  be  heard,  before  his  Honor  Judge  Elbridge  Hanecy, 
in  the  room  usually  occupied  by  him  as  a  court  room  in  the 
court  house  in  said  county,  ask  to  have  judgment  entered 
herein  yesterday,  and  order  overruling  motion  for  new  trial, 
set  aside.  At  which  time  and  place  you  can  appear  if  you 
see  fit.  Yours,  etc., 

Marcus  Kavanaitgh  and 
MuNsoN  T.  Case, 

Attorneys  for  Plaintiff. 
Dated  June  4,  1895.' 

The  following  indorsement  appearing  on  said  notices : 
*  Service  of  copy  of  the  within  notice  is  accepted  this  4th 
day  of  June,  A.  D.  1895. 

Frank  O.  Lowden, 
Attorney  for  B.  &  0.  K.  K.  Co.' 
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And  afterward,  to  wit,  the  said  motion  having  been  con- 
tinued, the  following  proceedings  were  had  on  the  25th  day 
of  June,  A.  D.  1895 :  Upon  motion  of  plaintiff's  attorneys 
the  court  ordered  that  the  order  heretofore  entered,  over- 
ruling plaintiff's  motion  for  new  trial,  and  rendering  judg- 
ment on  the  verdict,  be  set  aside  and  vacated." 

The  May  term  ended  June  15th.  If  such  proceedings 
were  had  as  stated  in  the  bill  of  exceptions,  the  appellant 
should  be  permitted  to  show  that  in  fact  they  were  had,  and 
if  they  are  of  any  benefit  to  him,  to  have  that  benefit,  they 
can  be  shown  only  by  a  bill  of  exceptions. 

The  clerk  can  not,  by  recitals  upon  the  jonrnal  of  the 
court,  make  motions  and  the  action  of  the  court  upon  them, 
a  part  of  the  record.  Fireman's  Ins.  Co.  v.  Peck,  126  IlL 
493,  citing  many  cases;  Bowlan  v.  Lambka,  57  111.  App. 
334.  The  appellant  could  not  make  up  a  bill  of  exceptions 
at  the  May  term,  showing  his  motion  and  the  continuance 
of  it,  for  he  had  nothing  in   that  regard  to  except   to. 

In  the  absence  of  any  showing  to  the  contrary  it  is  to  be 
presumed  that  in  certifying  to  the  bill  of  exceptions,  the 
court  had  proper  data  to  guide  it.  Gibbs  v.  Mooney,  121 
111.  255.  Putting  May  instead  of  June  into  the  notice  of 
the  motion,  was  an  error  which  the  context  corrected.  The 
judgment  being  vacated,  the  motion  for  a  new  trial  stood 
to  be  decided.  It  was  then  decided  and  another  judgment 
entered,  from  which  this  appeal  was  taken.  "We  hold  that 
the  case  is  now  before  us  upon  its  merits. 

The  jury  having  been  peremptorily  instructed  to  find  for 
the  appellee,  the  case  of  the  appellant  is  to  be  taken  to  be 
as  strong  as  any  evidence  fairly  tends  to  prove. 

That  case  is  that  in  April,  1893,  the  appellant  worked  as 
a  blacksmith  at  a  shop  on  41st  street,  east  of  some  railroad 
tracks  of  the  Union  Stock  Yards  and  Transit  Company,  and 
morning  and  evening  the  course  of  business  required  him  to 
cross  that  track  to  the  office  of  the  time-keeper  west  of  the 
tmck.  On  the  evening  of  the  first  day  of  April,  1893,  ho 
was  returning  eastward  from  the  time-keeper's  office.  Sev- 
eral hundred  men  were  crossing  the  track  eastward,  be 
among  them.    A  train  of  freight  cars  was  on  the  track  with 
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an  open  space  between  them,  at  the  street,  of  eight  or  ten 
feet,  the  engine  being  to  the  south.  While  he  was  attempt- 
ing to  pass  through,  the  engine  backed  the  cars,  and  the 
throng  being  such  that  he  could  not  escape,  he  was  caught 
between  the  cars  and  severely  hurt.  No  notice  of  any  kind 
that  the  engine  was  about  to  move  was  given. 

The  only  evidence  that  the  engine  belonged  to  the  de- 
fendant, which  we  regard  as  competent,  is  that  it  bore  the 
letters  "  B.  &  O."  Initials  of  railroad  companies  get  to  be 
as  well  known  to  the  general  public  as  the  abbreviations 
which  indicate  the  locations  of  land  under  congressional 
surveys.  Jackson  v.  Cummings,  15  111.  449.  From  Lake 
Michigan  to  the  Atlantic  "  B.  &  O."  on  an  engine  mean 
Baltimore  &  Ohio  Railroad  Company,  without  regard  to 
the  track  it  is  upon  or  the  yard  it  is  in,  and  that  those  let- 
ters could  be  found  upon  an  engine  not  belonging  to  that 
company,  nobody  could  be  made  to  believe. 

The  facts  as  to  usage  of  railroads  in  that  regard  are  as 
well  known  as  the  custom  of  which  Caton,  J.,  said,  in  Munn 
v.  Burch,  25  111.  35,  that  "  courts  w^ill  not  pretend  to  be 
more  ignorant  than  the  rest  of  mankind,"  which  remark  we 
applied  to  apartment  houses  in  Fisher  v.  Jansen,  30  111. 
App.  91,  afif.,  128  111.  549.  If  the  engine  was  owned  by 
the  company,  there  is  a  presumption  that  it  was  operated 
by  that  company.  We  so  held  in  T.,  Ft.  W.  &  C.  Ry.  v. 
Callaghan,  50  111.  App.  676. 

As  to  the  care  or  negligence  of  the  parties,  we  refrain 
from  comment,  as  the  case  is  to  go  back  for  trial.  It  is  a 
case  for  a  jury,  and  the  court  erred  in  taking  it  away. 

Whatever  may  be  the  legal  effect  of  the  paper  relied  upon 
by  the  appellee  as  a  release,  the  appellee  could  have  the 
benefit  of  it  only  by  pleading  it  puis  dai^rien^  as  it  was  exe- 
cuted after  the  case  was  at  issue.  City  of  Chicago  v,  Bab- 
cock,  41  III.  App.  238. 

If  so  pleaded,  and  held  to  be  bad,  no  question  would  be 
left  except  the  amount  of  damages,  as  such  a  plea  waives 
all  previous  pleas.  Mount  v.  Scholes,  120  111.  394;  Wallace 
V.  McConnell,  13  Peters  136. 

The  judgment  is  reversed  and  the  cause  remanded. 
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^  ^1  T.  Eaterina  Bichter^  Administratrix^  etc. 

1.  Practice  -Matters  Not  in  Issue. — Where  the  plaintiff  sues  in  a 
particular  character  which  is  not  put  in  issue  by  the  defendant  in  the 
court  below,  he  can  not  raise  the  point  on  the  admission  of  evidence  to 
establish  the  rif^ht  to  sue  in  such  character  for  the  first  time  in  the 
Appellate  Court. 

2.  Appellate  Court  Vra^oticb— Exception  to  Judgment  Not  Taken 
in  the  Court  Below, — Where  a  bill  of  exceptions  does  not  show  tliat  the 
appellant  saved  an  exception  to  the  action  of  the  court  in  overruling 
the  motion  for  a  new  trial,  or  that  an  exception  was  taken  to  the  render- 
ing of  the  judgment   in  the  court  below,  the  judgment  wiU  be  affirmed. 

8.  Bill  of  Exceptions— Jf»  Protnnce.— In  order  to  take  advantage 
in  an  appellate  tribunal  of  any  improper  ruling  of  the  court,  pending 
the  trial  of  a  case,  which  does  nob  relate  to  the  pleadings,  or  appears  on 
the  face  of  the  judgment  itself,  such  ruling  must  be  preserved  by  a 
proper  bill  of  exceptions. 

Trespass  on  the  Cose.— Death  from  negligent  act.    Appeal  from  the 
Superior  Court  of   Cook  County;   the  Hon.  Philip  Stein,  Judge,  pre- 
siding.    Heard    in  this  court  at    the  October  term,  1895.    Affirmed. 
Opinion  filed  November  18,  1895. 

Statement  of  the  Case, 

This  suit  was  brought  to  recover  damages  for  causing  the 
death  of  John  Richter,  and  is  based  on  the  laws  of  this 
State.  Ch.  70,  Sec.  1  and  2,  E.  S.  The  plaintiff  recovered 
a  judgment  for  $2,000. 

Levi  Sprague,  attorney  for  appellants. 

Jokes  &  Lusk,  attorneys  for  appellee. 

Mr.  Justice  Watermak  delivered  the  opinion  of  the 
Court. 

It  is  urged  that  the  letters  of  administrator  found  in  the 
record  were  improperly  inserted  therein,  not  having  been 
properly  admitted  in  evidence.  Even  if  we  were  permitted 
to  question  the  truth  of  the  record  submitted  to  this  court 
and  should  find  that  letters  of  administration  were  not 
offered  in  evidence,  it  would  be  immateriaL 
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The  defendant  below  did  not,  by  plea,  question  the  char- 
acter in  which  the  plaintiff  brought  suit;  proof  that  she 
possessed  such  character  was  therefore  not  necessary.  The 
Union  Transit  Co.  v.  Shacklet,  19  111.  232. 

The  judgment  of  the  lower  court  in  this  case  must  be 
affirmed,  because  the  bill  of  exceptions  does  not  show  that 
appellants  saved  an  exception  to  the  court's  action  in  over- 
ruling their  motion  for  a  new  trial  and  it*  does  not  appear 
that  an  exception  was  taken  to  the  rendering  of  the  judg- 
ment below.  The  bill  of  exceptions  in  this  regard  is  as 
follows : 

"  Said  motion  to  set  aside  the  verdict  of  the  jury  and  for  a 
new  trial  on  behalf  of  said  defendants  coming  on  to  be  heard, 
the  court  overruled  said  motion  and  entered  a  judgment  on 
the  verdict,  in  favor  of  plaintiff  and  against  the  defendants, 
for  the  sum  of  $2,000  and  costs  of  suit.  From  which  said 
judgment  the  said  defendants  then  and  there  prayed  an  ap- 
])eal  from  the  judgment  of  the  said  Superior  Court  to  the 
Appellate  Court,  First  District,  State  of  Illinois." 

A  motion  for  a  new  trial,  and  exceptions  to  the  overruling 
thereof,  must  be  preserved  in  a  bill  of  exceptions.  Lusk  v. 
Parsons,  39  111.  App.  391;  Schwartz  v.  Karlousky,  51  111. 
App.  371;  Wilson  v.  Wilson,  44  111.  App.  209. 

"  Even  if  the  evidence  is  not  sufficient  to  sustain  the  ver- 
dict, the  court  will  not  reverse,  the  judgment  rendered 
thereon,  unless  it  appears,  from  the  bill  of  exceptions,  that 
a  motion  for  a  new  trial  was  made  and  overruled  in  the 
court  below,  and  exceptions  taken  thereto  at  the  time." 
Eeichwald  v.  Gaylord,  73  III.  503. 

"  The  rule  is  inflexible  that  in  order  to  take  advantage  in 
an  appellate  tribunal  of  any  improper  ruling  of  the  court, 
pending  the  trial  of  a  cause,  which  does  not  relate  to  the 
pleadings,  or  appears  on  the  face  of  the  judgment  itself, 
such  ruling  must  be  preserved  by  a  proper  bill  of  exceptions." 
Martin  v.  Foulke,  114  111.  206;  Cochrane  v.  Village,  etc.,  138 
111.  302;  Gould  V.  Howe,  127  111.  231,  and  cases  there  cited; 
Gage  V.  Houdy,  128  III.  566. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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,^^  ^       Malcolm  M.  Jamieson,  Roland  C.  Nickerson^  Irying  U. 
~  Waggoner  and  Henry  F.  Billings  y.  Mary  Wallace. 

1.  Gambunq  Contracts— 12iflrW  of  the  Loser  to  Recover  Back  his  Cot- 
Zatera/a.— Under  orders  from  the  appellee,  appellants,  who  were  brokers 
and  hankers,  bought  and  sold  stocks  in  their  firm  name  on  her  account; 
she  leaving  with  them  convertible  securities  to  secure  them  against  lots 
in  the  transaction.  There  was  a  loss.  She  filed  a  bill  to  compel  a 
restoration  to  her  of  such  securities  as  had  not  been  converted  and  pay- 
ment for  such  as  had  been.  A  decree  was  rendered  in  her  favor  upon 
the  theory  that  the  transactions  were  gambling  contracts,  and  illegal  and 
void.    Held,  the  decree  wafc  proper. 

2.  Master's  Report — Conc/uatre.— The  report  of  a  master  upon 
questions  of  fact  is  as  conclusive  as  the  verdict  of  a  jury. 

In  Equity. — Bill  for  relief.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1895.  Affirmed.  Opinion  filed  December  2, 
1895. 

Egbert  Jamieson  and  John  A.  Eose,  attorneys  for  appel- 
lants. 

Pence  &  Carpenter,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
THE  Court. 

Under  orders  from  the  appellee,  the  appellants,  who  were 
bankers  and  brokers,  bought  and  sold  stocks  in  their  own 
firm  name  of  Jamieson  &  Co.,  on  account  of  the  appellee, 
she,  to  secure  them  against  loss  in  the  transactions,  leaving 
with  them  convertible  securities.  At  first  there  was  a  profit, 
Avhich  they  paid  to  her.    Then  a  large  loss. 

This  bill  is  filed  to  compel  a  restoration  of  such  securities 
as  have  not  been  converted,  and  payment  for  such  as  have 
been,  and  a  decree  has  been  rendered  in  her  favor,  upon  the 
theory  that  the  transactions  between  the  parties  "were 
gambling  contracts  and  transactions,  and  illegal  and  void." 
Many  cases  in  this  State,  where  the  contest    has  been 
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whether  the  broker  should  recover  his  advances  and  com- 
missions, have  held  tha^  if  from  all  the  circumstances  the 
fair  inference  or  conclusion  be,  that  not  only  did  the  prin- 
cipal not  intend  to  receive  or  deliver  the  property  for  which 
the  broker,  on  the  principal's  account  and  under  his  order, 
made  a  contract  for  purchase  or  sale,  but  on  the  contrary 
intended  to  close  the  transaction,  through  the  broker,  l|y  a 
counter  contract  for  a  sale  or  purchase,  looking  to  the 
broker  for  the  profit  hoped  for,  and  promising  to  indemnify 
the  broker  against  loss,  should  there  be  any,  and  the  broker 
had  actual  or  constructive  notice  that  such  was  the  intention 
of  the  principal,  and  assented  thereto,  in  such  a  case  the 
broker  can  recover  no  commissions,  nor  reimbursements  of 
the  losses  he  has  paid  to  parties  with  whom  he  dealt  for  his 
principal,  because  the  transactions  are  gambling  transactions, 
and  ex  turpi  causa  non  oritur  aetio. 

The  fact  that  the  broker  actually  buys  and  receives,  or 
sells  and  delivers,  or  that  he  makes  valid  contracts  of  pur- 
chase or  sale,  which  he  intends  to,  is  bound  to,  and  actually 
does  perform — that  as  between  himself  and  the  other  party 
with  whom  he  makes  the  deals,  the  business  is  perfectly 
legitimate  and  lawful — are  all  immaterial  in  controversies 
with  his  principal,  if  the  principal  did  not  intend  to  receive 
or  deliver,  but  to  make  counter  trades,  speculating  upon  the 
differences,  and  the  broker  having  notice  of  that  intention, 
assented  thereto.  It  is  not  enough  that  the  principal  so 
intended,  if  the  broker  had  not  notice  of  such  intention; 
nor  that  in  fact  the  transactions,  though  numerous,  were  so 
closed;  but  the  number  of  transactions,  uniformly  so  closed, 
in  connection  with  the  avocation  and  pecuniary  condition 
of  the  principal,  may  be  evidence  both  of  the  principal's 
intention,  and  of  notice  to,  and  assent  by,  the  broker.  Bev- 
eridge  v.  Hewitt,  8  111.  App.  467,  Kennedy  v.  Stout,  26  111. 
App.  133,  and  Wheeler  v.  McDermid,  36  111.  App.  179,  with 
the  cases  cited  in  them,  are  enough  authority  to  refer  to. 

But  here  the  question  is  not  whether  the  broker  shall  re- 
cover, but  shall  he  pay  back  ? 

The  turj>i  causa  would,  if  the  question  were  new,  seem  to 


620  Appellate  Coubts  of  Illinois, 

^    '■  ■    —    ^  ■         ■!        1^1— ^^^—^^^^  ■■■■■■■  ■■  >     ^^—■■1     ■■■■■■  I  ■     »■  ^^— ^  I        ,.  ^^»^»^»^^^»^^^ 

Vol.  CO.]  Jamieson  v.  Wallace. 

be  a  two-edged  weapon,  of  which  neither  edge  was  for 
offense,  but  both  for  defense. 

It  is  too  late  for  us  to  inquire  what  the  law  ought  to  be. 
By  holding  as  a  fact  that  in  cases  of  the  character  that  this 
had  been  adjudged  to  be,  the  broker  and  principal  are  bet- 
ting with  each  other  on  the  price  of  commodities  dealt  in, 
and  that  if  a  loss  accrues  which  the  broker  first  pays  to  the 
party  with  whom  he  contracted,  and  then  the  principal  paj^s 
the  broker,  the  principal  has  lost  and  the  broker  has  won, 
and  then  holding  as  law  that  the  loser  may  recover  from  the 
winner,  the  Latin  maxim  quoted  is  left  out  of  the  case.  Ken- 
nedy V.  Stout,  26  111.  App.  133.  and  cases  there  cited. 

I  have  already  said  quite  as  much,  probably,  as  I  ought  to 
say  about  that  doctrine.  Elder  v.  Talcott,  43  111.  App.  439; 
Walker  v.  Johnson,  59  111.  App.  448. 

When — if  ever  the  case  arises — ^a  broker  shall  seek  to  re- 
cover back  from  his  principal  profits  which  have  been  made 
in  such  transactions,  and  which  have  been  paid  over  by  the 
broker  to  the  principal,  the  same  question  in  principle  will 
be  presented,  with  features  that  will  make  the  moralizing 
in  Pearce  v.  Foote,  113  111.  22S-239,  and  Cothran  v.  Ellis, 
125  111.  496-501,  seem  inappropriate. 

Had  the  decisions  been  -that  such  a  course  of  business  be- 
tween the  broker  and  principal  was  against  public  policy, 
contra  lorios  mores,  and  that  tl  e  'ofore  the  law  would  leave 
the  parties  where  it  found  th(  m  the  doctrine  would  have 
l>een  comprehensible,  and  with  n  the  principle  of  Shaflfner 
v.  Pinchback,  30  111.  App.  355;  133  111.  410. 

Upon  a  reference  to  a  master,  he  found  that  the  transac- 
tions were  gambling. 

We  need  not  recite  the  evidence.  The  report  is  as  con- 
clusive as  the  verdict  of  a  jury.  Green  v.  Hadenberg,  65 
111.  App.  425;  Foster  v.  Swaback,  58  111.  App.  681;  Fried- 
man V.  Schoengen,  59  111.  App.  376. 

We  onlv  need  sav  that  the  evidence  was  such  that  the 
report  of  the  master,  concurred  in  by  the  court,  was  not 
unwarranted,  if  the  cases  referred  to  are  to  govern. 

The  decree  is  affirmed. 


/ 
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1.  Attachment— In  Derogation  of  the  Common  jLaii>.— Proceedings 
by  way  of  attachment  being  in  derogation  of  the  common  law,  to  be 
binding  must  be  in  strict  accordance  with  the  statute. '' 

2.  Same — Notice  Under  the  Statute,  —To  withhold  the  sending  of  the 
notice  to  the  residence  of  the  defendant  as  required  by  the  statute  for 
more  than  two  years  is  not  a  compliance  with  the  statute  and  gives  the 
court  no  jurisdiction  over  the  pix)perty  of  the  defendant. 

3.  Same. — Duty  of  the  Clerk—Delay  in  Making  Publication, — Notice. 
— ^The  clerk,  upon  the  return  of  an  attachment  in  aid  where  the  defend- 
.int  has  not  been  served  in  the  original  cause,  must,  within  a  reasonable 
time,  make  the  publication  and  mail  the  notice  provided  by  the  statute; 
two  years  is  not  a  reasonable  time;  such  a  notice  gives  the  court  no 
jurisdiction. 


Attaehment   Proceeding. — ^Error   to  the   Superior  Court  of   Cook* 
County;  the  Hon.  Abthur  Chetlain,  Judge,  presiding.    Heard  in  this 
court  at  the  October  term,  1895.    Opinion  filed  November  18,  1895. 

HoLDEN  &  BczzELL,  attomevs  for  plaintiff  in  error,  con- 
tended that  the  Superior  Court  erred  in  rendering  judgment 
upon  the  publication  made  in  1895,  upon  an  affidavit  filed  in 
1892.  Campbell  v.  McCahan,  41  JU.  45;  Baldwin  v.  Fergu- 
son, 35  111.  App.  393;  Dennison  v.  Blumenthal,  S7  111.  App. 
385;  Dennison  v.  Taylor,  142  111.  47;  Jacobus  v.  Smith,  14 
111.  359;  Haywood  v.  Collins,  60  111.  380;  Eowley  v.  Berrien, 
12  111.  202. 

In  attachment  cases  the  statute  must  be  complied  with. 
In  cases  like  this  the  publication  is  required  to  be  made 
"  upon  the  r.etum  "  of  the  writ.  Rev.  Stat,  Chap.  2,  Sec.  33, 
Hurd's  Stat.  p.  173;  Moore  v.  Hamilton,  2  Gilm.  429.. 

In  suits  by  attachment,  where  there  is  no  personal  service 
upon  the  defendant,  in  order  to  sustain  the  judgment,  the 
record  must  show  affirmatively  that  the  prerequisite  of  the 
statute,  in  regard  to  notice  by  publication,  was  complied 
with.  Haywood  v.  McCrory,  33  111.  463-4G4;  Rowley  v. 
Berrien,  12  III.  202. 

The  publication  is  part  of  the  process.  It  is  required  to 
be  made  upon  the  return  of  the  writ.    In  this  case  the  writ 
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was  returned  in  1802;  the  publication  being  in  1895,  was 
void.  Miller  v.  Handy,  40  111.  448;  Hitchcock  v,  Haight,  2 
Gilm.  603;  Calhoun  v.  Webster,  2  Scam.  221;  Elee  v.  Wait, 
28  111.  70;  Foster  v.  Hlinski,  3  111.  App.  346;  Hildreth  v. 
Hough,  20  111.  App.  331;  Winkler  v.  Barthel,  6  111.  App.  Ill; 
Campbell  v.  McCahan,  41  111.  47. 

Such  proceedings  are  in  derogation  of  the  common  law, 
deriving  all  their  validity  from  statutes,  and  must  in  all 
essential  particulars,  conform  to  their  requirements.  Car- 
iker  v.  Anderson,  27  111.  359;  Vairin  v.  Edmonson,  5  Gilm. 
270;  Lawrence  v.  Yeatman,  2  Scam.  15;  Rowley  v.  Berrien, 
12  111.  202. 

If  the  publication  was  not  according  to  law,  the  court  ac- 
quired no  jurisdiction,  and  it  could  not  effectively  find  that 
due  notice  had  been  given.  Goudy  v.  Hall,  30  HI.  116; 
Searle  v.  Galbraith,  73  111.  271;  Senichka  v.  Lowe,  74  111. 
276;  Botsford  v.  O'Conner,  57  III.  77;  Dennison  v.  Blumen- 
thal,  37  111.  App.  385;  Dennison  v.  Taylor,  142  111.  45;  Bald- 
win V.  McClelland,  152  111.  52. 

Before  a  judgment  by  default  can  be  entered  it  must  ap- 
pear that  the  court  had  jurisdiction  of  the  defendant  Belin- 
gall  V.  Gear,  3  Scam.  575;  Wilson  v.  Greathouse,  1  Scam.  174; 
Clemson  v.  Hamm,  1  Scam.  176;  Ogle  v.  Coffey,  1  Scam. 
239;  Botsford  v.  O'Conner,  67  111.  72;  Herdman  v.  Short, 
18  111.  59;  Morris  v.  Hogle,  37  111.  150;  Fell  v.  Young,  63 
III.  106;  Baldwin  v.  McClelland,  152  111.  62. 

In  attachment  proceedings  all  the  essential  requirements 
of  the  statute  giving  the  remedy  must  be  observed.  It 
must  appear  affirmatively,  that  the  provisions  of  the  statute 
have  been  subst^mtiallv  conformed  to,  before  the  court  can 
obtain  jurisdiction.  Thormeyer  v.  Siteon,  83  111.  189;  Den- 
nison V.  Taylor,  142  111.  52. 

Where  stiitutorv  proceedings  depend  upon  notice  and 
such  notice  is  not  given,  the  court  is  without  jurisdiction  to 
procooii.  Whitney  v.  Porter,  23  111.  445;  Gibson  v.  Roll, 
27  111.  88. 

Theodorb  G.  Cass  and  Thomas  S.  Hooan,  attorneys  for 
defendant  in  error. 
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Mr.  Jcstiob  Waterman  dblivered  the  opinion  of  the 
Court. 

This  is  a  writ  of  error  brought  to  reverse  a  default  judg- 
ment obtained  by  the  plaintiff  below  in  an  "  attachment  in 
aid  "  proceeding  in  which  the  publication  was  made  and  the 
notice  mailed  nearly  three  years  after  the  affidavit  of  non- 
residence  was  filed.  The  notice  recites  an  attachment 
dated  December  6,  lS92,  is  entitled  April  term,  1895,  and 
requires  the  defendant  to  appear  on  the  first  Monday  of 
May,  1895. 

The  defendant  was  never  served  with  process,  nor  did  he 
appear. 

Proceedings  byway  of  attachment  being  in  derogation  of 
the  common  law,  to  be  binding  must  be  in  strict  accordance 
with  the  statute. 

The  requirement  that  notice  shall  be  published,  and  a  copy 
thereof  mailed  to  the  residence  of  the  defendant,  is  that  he 
may  be  informed  of  the  pendency  of  the  suit;  so  as  to  ap- 
pear and  defend  the  same,  if  he  sees  fit. 

The  statement  required  to  be  filed  as  to  the  residence  of 
the  defendant,  is  of  his  residence  when  such  affidavit  is 
made;  to  such  residence  notice  is  to  be  sent. 

To  withhold  the  sending  of  notice  for  more  than  two 
years,  is  not  a  compliance  with  the  statute,  and  such  notice 
gives  the  court  no  jurisdiction  to  proceed  against  any  prop- 
ertv  of  the  defendant. 

The  statute  provides : 

"Upon  the  return  of  attachment  issued  in  aid  of  actions 
pending,  unless  it  shall  appear  that  the  defendant  or  defend- 
ants have  been  served  with  process  in  the  original  cause, 
notice  of  the  pendency  of  the  suit  and  of  the  issuance  and 
levy  of  the  attachment,  shall  be  given  as  is  required  in  cases 
of  original  attachment;  and  such  notification  shall  be  suf- 
ficient to  entitle  the  plaintiff  to  judgment,  and  the  right  to 
proceed  thereon  against  the  property  and  estate  attached, 
and  against  garnishees,  in  the  same  manner  and  with  like 
effect  as  if  the  suit  had  been  commenced  by  attachment." 

The  clerk,  upon  such  return,  should,  within  a  reasonable 
time,  make  the  publication  and  mail  the  notice  provided  by 
this  statute.    Two  years  is  not  a  reasonable  time  for  this. 
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In  Campbell  v.  McCahan,  41  111.  45,  it  is  held  that  an 
affidavit  of  non-residence,  made  twenty  days  before  a  bill  is 
filed,  is  not  good  and  fails  to  confer  jurisdiction. 

In  Baldwin  v.  Ferguson,  35  111.  App.  393,  the  affidavit 
stated  the  place  of  residence  of  the  defendant  "at  the  date 
of  the  issuing  of  the  original  writ,"  which  was  in  fact  two 
years  before  the  affidavit  was  made,  and  it  was  held  that 
the  court  had  no  jurisdiction. 

In  Dennison  v.  Blumenthal,  37  111.  App.  387,  and  142 
111.  45,  it  was  held  that  a  notice  mailed  to  "  A.  T.  &  F.  W. 
Dennison,"  was  void  as  to  both. 

As  the  court  below  never  had  jurisdiction  either  of  the 
property  or  person  of  the  defendant,  the  judgment  will  l^e 
reversed  without  remanding  the  cause.  Ditch  v.  Edwards, 
1  Scam.  127. 


John  y.  A.  Weaver  y.  Edgar  M.  Snow  et  al. 


1.  Defenses — Conditional  Delivery  of  Contracts, — In  an  action  upon 
a  contract  the  defendant  may  show  that  he  delivered  the  contract,  not 
as  a  contract,  but  to  become  a  contract  only  upon  the  happening  of  a 
certain  contingency  which  never  happened. 

2.  Dbscription— 0/  Premises  in  a  Contract — Premises  described  as 
**  My  property,  48  Eldridge  Court "  in  a  contract  with  a  real  estate  broker 
for  the  sale  of  the  same.  There  being  an  EJdi-idge  Court  in  the  city  of 
Chicago  of  which  the  contractor  was  part  owner,  and  the  contract  being 
dated  at  Chicago,  the  presumption  is  that  the  description  referred  to 
that  property. 

8.  Sales— iteoZ  Estate  Broker— When  the  Owner  Must  Object, — 
When  a  real  estate  broker  sells  pix>perty,  in  his  hands  for  sale,  to  a  pur- 
chaser who  is  ready,  able  and  willing  to  take  and  pay  for  it,  if  any  of 
the  terms  of  sale  as  to  payments,  abstract  or  deed,  are  unsatisfactory 
to  the  owner  he  must  object  on  that  ground  and  not  refuse  absolutely 
to  sell. 

4.  Judicial  NoncE— 0/  Orrfiwanccs.— Courts  do  not  take  judicial 
notice  of  ordinances.    They  must  be  proved. 

6.  Practice — Objections  Must  be  Made  in  the  Court  Below, — ^When 
an  allowance  of  interest  is  wrong,  the  point  must  be  made  in  the  court 
below.    It  comes  too  late  for  the  first  time  in  the  A.ppellate  Court 
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Assumpsit,  for  broker's  commissions.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  H)lbridob  Hanecy,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1R95.  Affirmed.  Opinion  filed 
December  2,  1895. 

I 

L.  S.  HoDGKs,  attorney  for  appellant. 

Collins,  Goodrich,  Daerow  &  Vincent,  attorneys  for 
appellees. 

Mr.  Pkksidinq  Justice  Gary  delivered  the  opinion  of 
THE  Court. 

The  appellees  sued  the  appellant  for  $2,500  which  they 
claimed  because  they  had  sold,  for  $17,500,  the  property  men- 
tioned in  a  paper  delivered  to  them  by  appellant  as  follows  : 

"  Chicago,  May  9,  1890. 
Messrs.  Snow  &  Dickinson  : 

I  hereby  authorize  you  to  sell  my  property,  No.  48  El- 
driclge  Court,  within  30  days  from  date,  at  fifteen  thousand 
dollars  ($15,000)  net  to  me,  the  excess  to  be  your  commis- 
sion.    Terms,  one-third  cash;  balance  1  and  2  years,  at  6  per 

cent,  or  all  cash. 

John  V.  A.  Weaver." 

The  case  was  tried  without  a  jury.  The  appellant  endeav- 
ored to  show  that  he  delivered  the  paper — not  as  a  contract 
— but  to  become  a  contract  only  upon  the  happening  of  a 
certain  contingency  w^hich  never  happened.  This  was  a 
competent  defense.     Counselman  v.  Collins,  35  111.  App.  68. 

But  the  court  found  against  him  upon  conflicting  testi- 
mony. It  is  urged  that  "  my  property,  48  Eldridge  Court," 
is  not  a  sufficient  description. 

There  being  an  Eldridge  Court  in  the  city  of  Chicago, 
where  the  appellant  was  part  owner  of  Xo.  48,  and  the  con- 
tract being  dated  at  Chicago,  the  presumption  is  that  the 
contract  referred  to  that  property.  Harding  v.  Strong,  42 
111.  148;  White  v.  Hermann,  51  111.  243. 

That  the  property  was  sold  for  $17,500  to  a  purchaser 
who  was  ready,  able  and  willing  to  take  and  pay  for  it,  is 
abundantly  proved,  and  if  any  of  the  terms  of  the  contract 

Vot.LX« 
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as  to  payments,  abstract  or  deed,  were  unsatisfactory  to  the 
appellant  he  should  have  objected  on  that  ground,  and  not 
have  refused  absolutely  to  sell,  as  the  testimony  for  the 
appellees  is.  Smith  v.  Keeler,  51  111.  App.  267;  151  IlL 
518. 

Whether  the  appellees  had  a  broker's  license  or  not  is 
immaterial,  as  no  city  ordinance  is  in  the  record.  A  refer- 
ence to  ordinances  by  articles  and  sections,  dges  not  bring 
them  into  the  case.  Ordinances  must  be  proved  by  copy 
put  in  evidence.     Lindsay  v.  Chicago,  115  111.  120. 

The  court  can  not  take  judicial  notice  of  them.  People 
V.  Chicago,  27  111.  App.  217. 

The  allowance  of  interest  may  have  been  wrong,  but  no 
point  on  it  was  made  below.  It  is  now  too  late.  Gifford 
v.  McGuern,  51  111.  App.  387. 

It  is  a  case  of  conflicting  testimony  upon  which  the  find- 
ing below  is  conclusive.     The  judgment  is  aflSrmed. 


Loretta  Gold  &  Silver  Mining  Co.  y.  American  Exchange 

National  Bank* 

1.  Money  Had  and  Received — WJiat  is, — Where  one  peaaon  receives 
of  another,  money  for  a  specific  purpose,  which  becomes  impossible  to 
perfofm,  and  the  money  remains  in  his  hands,  it  is  in  law  considered  as 
money  had  and  received  to  the  use  of  the  person  from  whom  it  is  re- 
ceived. 

2.  Ratification — Must  he  with  a  Knowledge  of  the  Facts. — ^The  act  of 
ratification,  in  order  to  bind  a  party,  must  be  made  with  a  full  knowl- 
edge of  the  facts. 

Assumpsit.— Money  had  and  received.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1895.  Reversed,  and  judgment  en- 
tered in  this  court  for  the  appellant.    Opinion  filed  December  2,  1895. 

Defrees,  Brace  &  Eitter,  attorneys  for  appellant. 

Swift,  Campbell,  Jones  &  Martin,  attorneys  for  ap- 
pellee. 
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Mr,  Presiding  Justicb  Gary  deliverkd  the  opinion  of 
THE  Court. 

This  case  was  submitted  to  the  Circuit  Court  without  a 
jury,  upon  an  agreed  statement  of  facts.  We  copy  from  the 
record  as  follows : 

"  The  plaintiff  is  a  corporation  organized  under  the  laws 
of  the  State  of  Wisconsin,  and  prior  and  subsequent  to  the 
dates  hereinafter  named  was  the  owner  of  and  operated  a 
mine  at  Barker,  Montana;  that  one  M.  J.  Dunn,  being  the 
same  person  hereinafter  named,  was,  during  all  said  times, 
the  superintendent  of  plaintiff  at  Barker,  Montana,  in  the 
employ  of  the  plaintiff;  and  that  the  defendant  is,  and  for 
six  years  past  has  been,  a  corporation  organized  undei\  the 
national  bank  act,  and  doing  business  at  Chicago,  Illinois. 

On  the  21st  day  of  July,  1893,  the  i)laintiff  mailed  at  Mil- 
waukee, Wisconsin,  to  the  defendant  at  Chicago,  Illinois,  a 
letter  inclosing  a  draft  in  the  form  of  a  draft  drawn  by  one 
bank  upon  another,  payable  to  the  order  of  the  defendant, 
for  seven  hundred  and  fifty  dollars  ($750),  which  said  letter 
was  as  follows,  to  wit : 

Board  of  Directors. 

John  M.  Connolly,  President.        James  Foley,  Treasurer. 

Paul  J.  Foley,  Vice-President.      P.  Henry  Reilly. 

Charles  E.  Groth,  Secretary. 

Michael  J.  Dunn,  Superintendent  Loretta  Gold  and  Silver 
Mining  Company. 

Secretary's  office,  Number  462  Broadway, 

Milwaukee,  Wis.,  7 — 2— '93. 

American  Exchange  National  Bank,  Chicago,  111. 

Gentlemen:  Enclosed  please  find  draft  for  $760  for 
credit  of  account  Merchants  National  Bank,  Great  Falls, 
Montana,  use  of  M.  J.  Dunn,  our  superintendent  at  Barker, 
Montana. 

Fours  truly, 

C.  R.  Qroth,  Secretary. 

That  on  July  21,  1893,  the  plaintiff  telegraphed  said  M.  J. 
Dunn  at  Barker,  Montana,  as  follows:  'Have  deposited 
your  account,  seven  hundred  fifty  dollars;'  and  on  July  21, 
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1893,  plaintiflF  also  telegraphed  said  Merchants  National 
Bank  of  Great  Falls,  Montana,  as  follows :  '  Have  depos- 
ited seven  hundred  fifty  dollars,  M.  J.  Dunn's  account.' 

That  said  M.  J.  Dunn,  prior  to  May  10,  1893,  and  from 
that  time  up  to  and  including  the  time  of  the  failure  of 
said  Merchants  National  Bank  of  Great  Falls,  Montana, 
kept  in  the  name  of  M.  J.  Dunn  a  current  bank  account 
with  said  Merchants  National  Bank  of  Great  Falls,  Mon- 
tana, and  kept  in  said  account,  without  the  knowledge  or 
consent  of  plaintiff,  but  with  the  knowledge  of  said  Mer- 
chants National  Bank,  funds  belonging  to  plaintiff:  and  said 
$750  was  to  be  used  by  said  Dunn  as  such  superintendent, 
for  the  benefit  and  on  account  of  the  plaintiff;  that  said 
Merchants  National  Bank  of  Great  Falls,  Montana,  on  the 
receipt  by  it  of  the  foregoing  telegram,  from  plaintiff  to  it, 
on  July  21, 1893,  credited  said  $750  to  the  said  account  of 
M.  J.  Dunn;  that  the  deposit  ticket  crediting  said  amount 
was  as  follows : 

Merchants  National  Bank, 

Great  Falls,  Montana. 

Deposited  for  account  of 

M.  J.  Dunn,  7—21—1893. 

Currency, 

Gold, 

Silver, 


Please  list  checks  separately. 


$750 


Transfer  Chicago 

That  the  particular  manner  in  which  said  deposit  was 
made  was  unknown  to  the  plaintiff,  but  said  Merchants  Na- 
tional Bank  knew  that  said  funds  belonged  to  the  plaintiff. 

And  said  Merchants  National  Bank  on  July  21,  1893, 
charged  the  said  $750  on  its  books  to  its  account  with  de- 
fendant. 

That  said  letter  and  draft  for  $750  were  received  bv  de- 
fendantat  Chicago,  Illinois,  on  July  22,  1893;  that  no  other 
or  different  instructions  regarding  said  draft  were  given  to 
the  defendant  by  the  plaintiff;  that  the  plaintiff  was  not,  at 
the  time  of  the  receipt  of  said  draft,  nor  has  it  sinc«  been, 
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indebted  to  defendant  in  any  sum  whatever;  that  the  de- 
fendant, for  more  than  a  year  prior  to  the  23d  day  of  July, 
1893,  was  the  correspondent  at  Chicago  of  the  said  Mer- 
chants National  Bank  of  Great  Falls,  Montana,  and  said 
Merchants  National  Bank  kept  a  current  account  with  said 
defendant  bank;  that  said  sum  of  $750  was,  on  July  22,  1893, 
credited  generally  to  the  account  of  said  Merchants  Na- 
tional Bank  of  Great  Falls,  Montana,  on  the  books  of  de- 
fendant, without  the  knowledge  or  consent  of  the  plaintiff, 
and  that  the  said  funds  were  never  in  fact  forwarded  bv 
said  defendant  to  said  Merchants  National  Bank,  or  to  said 
Dunn,  as  superintendent  or  otherwise;  that  on  the  22d  day 
of  July,  1893,  the  defendant,  without  the  knowledge  or  con- 
sent of  the  plaintiff,  mailed  a  postal  card  at  Chicago,  111., 
addressed  to  said  Merchants  National  Bank  at  Great  Falls, 
Montana,  regarding  said  draft  for  $750,  which  postal  card 
was  in  words  and  figures  following : 

Chicago,  7— 22— '93. 
We  have  received  your  favor  of  7 — 21  with  enclosure  as 
stated.    We  credit  Amount.  Exch. 

By  Milw  S750. 

That  said  postal  card,  from  defendant  to  said  Merchants 
National  Bank,  was  not  received  by  said  bank  at  Great  Falls, 
Montana,  until  after  the  23d  of  July,  1893;  that  at  the 
close  of  business  on  the  evening  of  July  23,  1893,  said 
Merchants  National  Bank  of  Great  Falls,  Montana,  closed 
its  doors  and  did  not  open  them  thereafter;  that  on  the 
morning  of  July  24,  1893,  said  Merchants  National  Bank 
went  into  the  hands  of  the  National  Bank  examiner,  pursu- 
ant to  orders  from  the  comptroller  of  the  currency  at  Wash- 
ington, D.  C,  and  a  receiver  was  subsequently  appointed 
therefor,  and  is  now  winding  up  the  affairs  of  said  bank; 
that  plaintiff  demanded  from  defendant  said  sum  of  $750  on 
July  26,  1893,  and  at  divers  times  since  that  date;  that  at 
the  time  of  the  receipt  by  defendant  of  said  $750  draft  and 
letter  and  at  the  time  of  the  failure  of  said  Merchants  Na- 
tional Bank  of  Great  Falls,  Montana,  said  Merchants  Na- 
tional Bank  was  indebted  to  the  defendant  on  the  books  of 
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the  defendant  in  an  amount  largely  in  excess  of  said  $750; 
that  the  defendant  has  not  paid,  to  the  plaintiff  said  sum  of 
$750,  or  any  part  thereof,  but  has  declined  and  refused  so 
to  do  after  repeated  demand  made. 

That  on  September  11,  1893,  said  M.  J.  Dunn,  without 
the  knowledge,  consent  or  authority  of  said  plaintiff,  filed 
with  the  receiver  of  said  Merchants  National  Bank  of  Great 
Falls,  Montana,  a  proof  of  claim  in  words  and  figures  fol- 
lowing : 

Proof  of  Claim. 

State  OF  Montana,  )  ^     .. 

County  of  Cascade.  ]^'    ^^'  ^^' 

Personally  appeared  before  me,  the  undersigned,  a  notary 
public  in  and  for  said  county,  M.  J.  Duim,  of  Barker,  Mon- 
tana, who  being  duly  sworn,  says  that  the  Merchants  National 
Bank  of  Great  Falls,  Montana,  is  justly  indebted  to  M.  J. 
Dunn  in  the  sum  of  $756.63,  upon  the  following  claim, 
to-wit : 

Individual  deposit  ledger  ace.  $756.63. 

All  of  which  is  due  and  payable  to  me  alone,  I  having 
given  no  indorsements  or  assignments  of  the  same,  or  any 
part  thereof,  and  I  further  say  that  I  know  of  no  set-off  or 
other  legal  or  equitable  defense  to  said  claim  or  any  part 
thereof. 

(Name)    M.  J.  Dunn, 
(Residence)    Barker,  Montana. 

Sworn  to  and  subscribed  before  me  this  ilth  day  of  Sep- 
tember, A.  D.  1893. 

Witness  mv  hand  and  ofScial  seal. 

Harry  B.  Hill, 
(Notarial  Seal.)  Notary  Public. 

That  said  claim  has  been  allowed  against  said  Merchants 
National  Bank  of  Great  Falls,  Montana,  without  the  knowl- 
edge, consent,  procurement  or  authority  of  the  plaintiff,  and 
that  said  claim  included  a  balance  of  six  dollars  and  sixty- 
three  cents,  which  on  July  20,  1893,  stood  to  the  credit  of 
said  Dunn's  account  on  the  books  of  said  Merchants  National 
Bank,  and  the  $750  which  said  Merchants  National  Bank 
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placed  to  the  credit  of  said  Dunn's  account  on  July  21, 1893, 
on  the  receipt  by  it  of  the  telegram  hereinbefore  mentioned 
from  plaintiff,  all  of  which  was  unknown  to  the  plaintiff, 
that  said  $750  of  said  $756.63  is  the  same  $750  for  which 
plaintiff  is  seeking  to  recover  from  defendant  in  this  case. 

That  on  the  10th  day  of  May,  1893,  the  said  plaintiff  sent 
by  mail  from  Milwaukee,  Wisconsin,  to  defendant  at  Chi- 
cago, 111.,  a  bank  draft  drawn  by  one  bank  upon  another, 
for  the  $2,000,  payable  to  defendant's  order,  with  the  fol- 
lowing letter : 

Milwaukee,  Wis.,  May  10,  1893. 
American  Exchange  N'ational  Bank,  Chicago,  Illinois. 

Gentlemen  :  Enclosed  please  find  draft  for  $2,000,  for 
credit  of  account  Merchants  National  Bank,  Great  Falls, 
Montana,  use  of  ]^.  J.  Dunn,  our  superintendent  at  Barker, 
Montana.  Tours  truly, 

C.  E.  Groth,  Secretary. 

That  on  May  10, 1893,  plaintiff  telegraphed  said  Dunn  at 
Barker,  Montana,  as  follows : 

'  Have  deposited  you  account  two  thousand  dollars.' 

And  on  said  May  10,  1893,  plaintiff  also  telegraphed  said 
Merchants  National  Bank  of  Great  Falls,  Montana : 

*  Have  deposited  two  thousand  dollars  M.  J.  Dunn's  ac- 
count; '  that  said  Merchants  National  Bank  received  said 
telegram  from  said  plaintiff  on  May  10,  1893,  and  on  May 
10,  1893,  credited  said' $2,000  on  its  books  to  said  account  of 
said  M.  J.  Dunn,  and  the  deposit  ticket  for  the  said  credit 
was  as  follows : 

Merchants  National  Bank. 
Great  Falls,  Montana. 

Deposited  for  account  of 

M.  J.  Dunn,  5— -10—  '93. 

Gold 

Currency 

Silver 


Please  list  checks  separately. 


Transfer  Chicago. 


$2000 
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And  on  the  same  day  said  Merchants  National  Bank 
charged  said  $2,000  on  its  books  to  its  account  with  defend- 
ant; that  at  all  said  times  said  Merchants  National  Bank 
knew  that  said  Dunn  was  the  plaintiflTs  superintendent,  and 
that  said  funds  belonged  to  the  plaintiff  and  were  so  sent 
and  deposited  to  be  used  in  and  about  plaintiff's  said 
business. 

That  said  defendant  received  said  last  mentioned  letter 
and  draft  for  $2,000  on  May  11,  1893,  and  on  said  May  11, 
1S93,  on  the  receipt  thereof  at  once  placed  the  same  to  the 
credit  generally  of  the  account  of  said  Merchants  National 
Bank  on  the  books  of  defendant,  without  the  knowledge  or 
consent  of  plaintiff,  and  defendant  on  May  11,  1893,  advised 
said  Merchants  National  Bank  by  letter  of  said  credit,  with- 
out the  knowledge  or  consent  of  plaintiff,  as  follows : 

Chicago,  May  11,  1893. 
Merchants  National  Bank,  Great  Falls,  Montana. 

Your  account  is  credited  this  day  $2,000,  received  from 

Loretta  Gold  &  Silver  Mining  Company,  for    use  M.   J. 

Dunn,  superintendent,  Barker,  Montana. 

Number  1643. 

Arthur  Tower, 

Second  Assistant  Cashier. 

That  on  June  2,  1893,  said  plaintiff  mailed  defendant 
from  Milwaukee,  Wisconsin,  a  draft  in  the  form  drawn  by 
one  bank  upon  another  bank,  payable  to  defendant's  order, 
for  $1,700,  with  the  following  letter: 

Milwaukee,  "Wis.,  June  2,  1893. 
American  National  Bank,  Chicago,  Illinois. 

Gentlemen  :  Enclosed  please  find  draft  for  $1,700  for 
credit  of  account  Merchants  National  Bank,  Great  Falls, 
Montana,  use  of  M.  J.  Dunn,  our  superintendent  at  Barker, 

Montana. 

Tours  truly, 

C.  R.  Groth,  Secretary. 

That  on  June  2,  1893,  plaintiff  telegraphed  said  Dunn  at 
Barker,  Montana,  as  follows :  '  Have  deposited  your  ac- 
count, seventeen  hundred  dollars;'  and  on  the  same  day 
plaintiff  telegraphed  said  Merchants  National  Bank  Great, 
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Falls,  Montana :  '  Have  deposited  seventeen  hundred  dol- 
lars M.  J.  Dunn's  account; '  that  said  Merchants  National 
Bank  received  said  telegram  from  said  plaintiff  on  June  2, 
381)3,  and  on  June  2, 1893,  credited  said  $1,700  to  the  said 
account  of  said  Dunn,  the  deposit  ticket  for  said  credit  be- 
ing as  follows : 

Merchants  Nationax  Bank, 

Great  Falls,  Montana. 

Deposited  for  account  of 

M.  J.  Dunn,  6—2—1893. 

Currency 

Gold 

Silver 


Please  list  checks  sepamtely. 


$1700 


Trans.  Chicago 

But  that  the  particular  manner  in  vvhich  said  dejwsit  was 
in  fact,  made,  was  unknown  to  the  plaintiff. 

And  on  the  same  day  said  Merchants  National  Bank 
charged  said  $1,700  on  its  books  to  its  account  with  de- 
fendant. 

That  said  defendant  received  at  Chicago,  Illinois,  said  last 
mentioned  letter  and  draft  for  $1,700  on  June  3,  1893,  and 
on  June  3,  1893,  without  the  knowledge  or  consent  of  plaint- 
iff, credited  the  same  generally  on  its  books  to  the  account 
of  said  Merchants  National  Bank  of  Great  Falls,  Montana, 
on  the  books  of  defendant,  and  on  June  3,  1893,  advised 
said  Merchants  National  Bank,  without  the  knowledo^e  or 
consent  of  plaintiff,  by  letter  mailed  at  Chicago  on  said  day 

of  said  credit  as  follows : 

Chicago,  June  3, 1893. 

Merchants  National  Bank,  Great  Falls,  Montana. 

Your  account  is  credited  this  day,  $1,700,  received  from 
Loretta  Gold  &  Silver  Mining  Company,  for  use  M.  J. 
Dunn,  superintendent,  Barker,  Montana. 
No.  1706. 

Arthur  Tower, 
Second  Assistant  Cashier. 
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That  on  June  6,  1893,  plaintiff  mailed,  at  Milwaukee,  to 
defendant  at  Chicago,  Illinois,  a  draft  for  $1,100  enclosed 
in  the  following  letter: 

Milwaukee, Wis.,  June  6,  1893. 
American  Exchange  National  Bank,  Chicago. 

Gentlemen:  Enclosed  please  find  draft  for  $1,100,  fop 
credit  of  account  Merchants  National  Bank,  Great  Falls, 
Montana,  use  of  M,  J.  Dunn,  our  superintendent,  at  Barker, 
Montana. 

EespectfuUy, 

C.  K.  Groth,  Secretary. 

That  on  June  6,  1893,  plaintiff  telegraphed  said  Dunn  at 
Barker,  Montana,  as  follows:  'Have  deposited  your  ac- 
count eleven  hundred  dollars;'  and  on  said  June  6,  1893, 
plaintiff  also  telegraphed  said  Merchants  National  Bank, 
Great  Falls,  Montana,  '  Have  deposited  eleven  hundred  dol- 
lars M.  J.  Dunn's  account; '  that  said  Merchants  National 
Bank  received  said  telegram  from  said  plaintiff  on  June  6, 
1893,  at  Barker,  Montana,  and  on  receipt  of  the  said  tele- 
gram, and  on  said  June  6,  1893,  credited  said  $1,100  on  its 
books  to  the  said  account  of  said  Dunn  with  it,  the  deposit 
ticket  for  such  credit  being  as  follows: 

Merchants  National  Bank, 

Great  Falls,  Montana. 

Deposited  for  account  of 

M.  J.  Dunn,  6—61—893. 

Currency ; 

Gold 

Silver 


Please  list  checks  separately. 


$1100 


Transfer,  Chicago 

That  said  defendant  on  June  7, 1893,  received  at  Chicago, 
Illinois,  said  last  mentioned  letter  and  draft  for  $1,100,  and 
on  said  June  7,  1893,  immediately  on  receipt  thereof  cred- 
ited the  same  generally  on  defendant's  books  to  the  said 
account  of  said  Merchants   National  Bank,  without  the 


First  Distkict — October  Term,  1895.      635 

Loretta  Mining  Co.  v.  Am.  Exchange  Nat.  Bk. 

knowledge  or  consent  of  plaintifif,  and  on  June  7,  1893,  by 
letter  mailed  at  Chicago  to  said  Merchants  National  Bank  of 
Great  Falls,  Montaaa,  advised  said  Merchants  National  Bank 
of  said  credit  as  follows : 

Chicago,  6—7—1893. 
Merchants  National  Bank,  Great  Falls,  Montana. 

Your  account  is  credited  this  day  $1,100,  received  from 
Loretta  Gold  &  Silver  Mining  Company,  for  use  of  M.  J. 
Dunn,  superintendent  at  Barker,  Montana. 

Arthur  Tower, 
l^econd  Assistant  Cashier. 

That  on  and  prior  to  May  10,  1893,  and  up  to  and  includ- 
ing the  time  of  the  failure  of  said  Merchants  National 
Bank,  it  had  been  agreed  between  said  plaintiff  and  said 
Merchants  National  Bank,  that  when  said  plaintiff  should 
telegraph  said  Merchants  National  Bank  of  Great  Falls, 
Montana,  that  plaintiff  had  deposited  any  money  for  said 
M.  J.  Dunn's  account,  said  Merchants  National  Bank  of 
Great  Falls,  Montana,  should  understand  that  such  deposit 
had  been  made  by  plaintiff  with  defendant  for  the  credit  of 
the  account  of  said  Merchants  National  Bank  of  Great 
Falls,  Montana,  with  the  defendant  for  the  use  of  said  Dunn 
as  superintendent  for  the  plaintiff  as  aforesaid,  and  that  on 
receipt  of  any  such  telegram  from  the  plaintiff  said  Merchants 
National  Bank  should,  and  in  every  instance  did,  at  once 
place  the  amount  mentioned  in  said  telegram  to  the  credit 
on  the  books  of  said  Merchants  National  Bank  of  Great 
Falls,  Montana,  of  said  Dunn's  account  with  it,  and  the 
same  became  at  once  subject  to  the  payment  of  said  Dunn's 
checks;  that  said  arrangement  between  plaintiff  and  said 
Merchants  National  Bank  of  Great  Falls,  Montana,  was 
made  in  order  that  any  amount  that  plaintiff  might  send 
tq  defendant  under  said  agreement  might  at  once  be  cred- 
ited to  said  Dunn's  account  on  the  books  of  said  Merchants 
National  Bank  at  Great  Falls,  Montana,  and*  be  at  once 
available  to  check  against. 

It  is  agreed  and  understood  that  the  court  may  draw  any 
inferences  of  fact  from  the  facts  herein  agreed  on,  that  a 
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jury  would  be  at  liberty  to  draw  from  such  facts  if  proved 
at  the  trial,  and  both  sides  reserve  the  right  to  appeal  from 
such  judgment  as  shall  be  entered  in  the  premises  or  sue  out 
a  writ  of  error  to  reverse  the  same." 

And  thereupon  the  plaintiff  presented  the  following  prop 
osition  of  law,  viz. : 

"  The  court  holds,  as  a  matter  of  law,  that  upon  the  facts 
admitted  and  agreed  upon  in  this  case,  plaintiff  is  entitled 
to  recover." 

And  the  defendant  submitted  the  following  proposition 
of  law,  viz. : 

^^  That  upon  the  facts  admitted  and  agreed  upon  in  tiiis 
case  the  finding  upon  the  issues  herein,  must,  as  a  matter  of 
law,  be  for  the  defendant," 

And  the  court  refused  to  hold  the  proposition  of  law  ten- 
dered by  the  plaintiff,  and  held  the  proposition  tendered  by 
the  defendant. 

And  thereupon  the  court  found  the  issues  in  this  cause  for 
the  defendant,  and  held,  as  a  matter  of  law,  that  the  plaintiff 
is  not  entitled  to  recover  upon  the  facts  agreed  upon  and  set 
forth  in  said  agreed  statement,  to  which  finding  the  plaintiff 
then  and  there  duly  excepted. 

The  appellee  received  the  money  of  the  appellant  to  be 
used  for  a  si^ecific  purpose,  which  has  become  impossible  by 
reason  of  the  failure  of  the  Montana  bank. 

The  money  remains  with  the  appellee,  which  has  not 
changed  its  position  toward  anybody  by  reason  of  the  re- 
ceipt of  the  money,  and  the  appellant  has  demanded  it  back. 
It  is  money  had  and  received  to  the  use  of  the  appellant. 

The  principle  upon  which  the  cases,  "Drovers'  Nat.  Bk.  v. 
O'Hare,  119  III.  64:6',  Union  Stock  Yards  Nat.  Bk.  v.  Du- 
mond,  150  111.  501,  and  Clemmer  v.  Drovers'  Nat.  Bk.,  157 
111.  206,  were  decided,  apply  to  this  case. 

The  judgment  will  be  reversed  and  judgment  entered  here 
in  favor  of  the  appellant  for  $750.  That  Dunn,  without  au- 
thority from,  or  ratification  by,  the  appellant,  has  been  al- 
lowed a  claim  against  the  Montana  bank  for  the  same 
money,  is  relied  upon  by  the  appellee  as  a  defense  only  by 
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way  of  asserting  that  the  appellant  must  be  held  to  have 
ratified  by  not  repudiating  the  act  of  Dunn. 

The  appellee,  being  a  creditor  of  the  Montana  bank,  can, 
doubtless,  easily  have  Duna's  allowance  against  it  reduced, 
or,  on  payment  of  the  judgment  here,  be  subrogated  to  that 
claim  to  the  amount  here  involved. 
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Patrick  Eyan  and  J,  A.  Webb  v.  Mary  E.  Potwin,     I  ^  J^l 

Trustee.  ^ 

• 

1.  Contracts — May  be  Shoum  to  he  lUegah — A  contract  sealed  or 
not  sealed,  though  on  its  face  honest  and  lawful,  may,  nevertheless,  be 
shown  to  be  illegal  and  contrary  to  public  morals. 

2.  Same — Intent  of  the  Parties— When  Immaterial. --The  intention 
of  the  parties  when  making  a  lease,  if  not  mutual,  is  immaterial,  and 
can  not  be  shown. 

3.  Lease — For  Illegal  Purposes  Void. — To  make  a  lease  void  because 
of  the  illegal  purpose  for  which  the  premises  are  intended,  such  a  pur- 
pose must  have  been  mutual  between  the  parties. 

Assnmpsit,  for  rent.  Error  to  the  Circuit  Ck)urt  of  Cook  County;  the 
Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1895.    Affirmed.    Opinion  filed  December  2,  1895. 

Edward  H.  Morris,  attorney  for  plaintiffs  in  error. 
C.  A.  S URINE,  attorney  for  defendant  in  error. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

This  was  originally  a  suit  in  covenant,  subsequently 
changed  by  amendment  to  an  action  in  assumpsit,  for  rent 
for  the  month  of  December,  1894,  due  upon  a  lease  under 
seal,  of  certain  premises  in  the  city  of  Chicago,  made  by  the 
defendant  in  error  to  the  plaintiffs  in  error,  dated  January 
28,  1892,  for  a  term  from  May  1,  1892,  until  April  30,  1895, 
at  a  gross  rental  of  $30,000,  payable  in  monthly  installments 
of  $833.34,  on  the  second  day  of  each  month,  in  advance. 
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There  is  no  pretense  but  that  rent  for  the  month  of  De- 
cember, 1894,  remains  unpaid. 

The  defense  relied  upon  is  that  the  premises  were  rented 
for  illegal  purposes. 

The  lease  itself  specifies  that  the  premises  were  "  to  be 
occupied  for  the  grain,  provision  and  commission  business 
and  general  commission  business,  and  for  no  other  purpose 
whatever." 

On  the  trial  the  plaintiffs  in  error  made  of  a  witness,  who 
had  testified  for  the  other  side,  a  witness  in  their  own  behalf, 
and,  as  shown  by  the  abstract,  asked  questions  of  him  and 
offered  to  show  by  him,  together  with  the  rulings  of  the 
court,  as  follows : 

"Q.  For  what  purpose  were  the  premises  in  question 
rented  to  the  defendant  Eyan  ? 

(Objected  to  by  plaintiff;  exception  by  defendant.) 

Me.  Morris  :  I  desire  to  show  by  this  witness  that  the 
premises  in  question  were  rented  to  the  defendants  for  the 
purpose  of  keeping  a  bucket  shop  and  gambling  house,  and 
that  they  actually  kept  a  bucket  shop  and  gambling  house 
in  such  premises  with  the  consent  of  the  plaintiff. 

(Objected  to  by  plaintiff;  objection  sustained;  exception 
by  defendant.) 

Q.  Is  it  not  true  that  the  premises  in  question  were  rented 
to  the  defendants,  Ryan  and  Webb,  for  the  purpose  of 
enabling  them  to  conduct  and  run  what  is  commonly  called 
a  bucket  shop  and  gambling  house  ? 

(Objected  to  by  plaintiff;  objection  sustained;  exception 
by  defendants)." 

It  is  unquestionable  that  a  contract,  sealed  or  unsealed, 
though  on  its  face  honest  and  lawful,  may  nevertheless  be 
shown  to  be  illegal  and  contrary  to  public  morals,  and  it 
would  have  been  error  to  have  refused  to  permit  such  to  be 
proved.     2  Taylor,  Evid.,  968;  1  Qreenleaf,  Evid.,  Sec.  284r. 

Looking,  however,  at  the  questions  that  were  put  to  the 
witness,  they  call  for  the  conclusion  by  the  witness  from 
what  was  said  or  done  by  the  parties  when  the  lease  was 
made,  of  the  effect  iDf  such  words  as  were  spoken  or  acts 
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done,  and  not  for  the  words  or  acts  themselves,  from  which 
the  court  or  jury  could  have  drawn  the  conclusion. 

Furthermore,  the  intention  of  one  party  when  renting  to 
the  other,  or  the  intent  of  the  other  when  renting  from  the 
one,  such  intent  not  being  mutual,  could  not  properly  have 
been  shown. 

To  make  the  lease  void  because  of  the  illegal  purpose  for 
which  the  premises  were  intended,  such  a  purpose  must  have 
been  mutual  between  the  parties,  and  it  will  be  seen  that 
the  questions  were  in  form  directed  to  obtain  from  the  wit- 
ness no  more  than  his  opinion  of  the  intention  of  but  one  of 
the  parties. 

We  do  not  consider  the  objection  that  it  is  improper  to 
join  assumpsit  with  covenant,  to  be  well  taken,  for  that  is  not 
what  was  done. 

The  court  by  its  order  amended  all  the  papers  and  pro- 
ceedings in  the  cause  by  changing  the  form  of  action  to 
assumpsit,  and  gave  leave  to  the  plaintiff  to  file  an  amended 
declaration  instanter,  which  was  done,  the  amended  decla- 
ration being  in  form  a  declaration  in  assumpsit,  and  reciting 
on  its  face  that  it  was  filed  as  such  by  leave  of  court  first 
had. 

There  being  no  sufficient  error  in  the  record,  the  judg- 
ment of  the  Circuit  Court  is  aflBirmed. 


1.  Contracts— Rirf  Performance-^Recovery  in  Case  of  Loss  by  Fire, 
— Where  the  point  is  reached  in  the  performance  of  a  contract  to  put 
work  into  a  building,  at  which  the  party  doing  the  work  is  entitled  to 
be  paid,  he  may  recover  to  the  extent  of  the  money  due  him  by  the 
terms  of  the  contract,  notwithstanding  the  work  done  and  the  structure 
into  which  it  has  been  put,  is  destroyed  by  iire,  or  other  accident,  not 
within  his  control.  ^ 

Assumpsit,  for  money  due  on  contract.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1895.  Afldrmed.  Opinion  filed  Decem- 
ber 2,  1895. 
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A.  BiNswANGER,  attomey  for  appellants. 

Flower,  Smith  &  Musorave,  attorneys  for  appellee. 

Mr.  Justice  Shkpard  delivered  the  opfnion  of  the  Court. 

This  was  a  suit  instituted  by  appellee  to  recover  for  the 
part  performance  of  a  contract  entered  into  with  appellant 
for  the  erection  of  an  elevator  in  a  building  occupied  b3^ 
appellant.  ,  The  case  was  tried  below  by  the  court  without 
a  jury,  u}X)n  an  agreed  statement  of  facts,  and  a  judgment 
was  rendered  in  favor  of  appellee  for  $1,390,  from  which 
this  appeal  is  prosecuted. 

The  statement  of  facts,  and  material  portions  of  the  con- 
tract which  was  a  part  thereof,  were  as  follows : 

*'It  is  hereby  stipulated  and  agreed  that  the  plaintiff  and 
defendant  entered  into  the  contract  hereto  annexed  on  the 
first  dav  of  June,  1891. 

That  under  the  said  contract,  the  plaintiff,  on  the  first 
day  of  August,  1891,  had  the  engine  mentioned  therein  on 
its  foundation,  but  not  leveled  nor  fastened  to  said  founda- 
tion, and  had  prepared  material  and  done  labor  under 
said  contract,  to  the  total  value  of  $1,390. 

That  neither  the  cabs,  the  cage,  nor  the  cable  for  the 
same,  was  on  said  premises  at  the  time  the  premises  of 
Siegel,  Cooper  <fc  Company  were  destroyed  by  fire. 

That  the  engine  had  been  placed  on  the  foundation,  as 
aforesaid,  about  six  o'clock  bn  Saturday  afternoon,  August 
1,  1891. 

That  fire  destroyed  the  premises  of  Siegel,  Cooper  & 
Company,  in  which  said  elevator  and  machinery  therefor, 
under  said  contract,  was  to  be  placed,  and  broke  out  about 
7.30  o'clock  on  Monday  morning,  August  3,  1891. 

That  all  work  to  be  done  under  the  contract  had  not 
been  performed  when  the  premises  were  destroy^  by  fire. 

That  the  premises  were  destroyed  by  fire  without  the 
fault  of  either  party  to  the  contract,  and  nothing  had  been 
paid  to  the  Eaton  &  Prince  Company  by  Siegel,  Cooper  & 
Company  under  or  upon  said  contract. 
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That  defendant  had  the  hatchways  ready  for  the  elevator 
work  on  July  10,  1891,  and  plaintiff  had  the  uninterrupted 
use  of  the  hatchways  on  and  after  said  date. 

It  is  further  stipulated  that  the  jury  in  this  case  shall  be 
waived,  and  the  same  submitted  to  the  court  for  trial  with- 
out a  jury. 

Flower,  Smfih  &  Musorave, 

Attorneys  for  Plaintiff. 
A.  BiNsw ANGER  and  F.  A.  Willouohby, 

Attorneys  for  Defendant." 
The  parts  of  the  contract  which  have  a  bearing  on  the 
case  are  as  follows : 

"Chicago,  III.,  May  16,  1891. 
Siegel,  Cooper  &  Company : 

We  hereby  propose  to  furnish  and  erect  in  your  store,  at 
State  and  Adams  streets,  one  of  our  improved  worm-geared 
steam  passenger  elevators. 


This  engine  will  be  set  on  a  substantial  stone  foundation, 
at  the  top  of  which  will  be  placed  a  cut  cap  stone,  and  the 
Avhole  firmly  secured  with  heavy  iron  anchor  bolts  from 
bottom  of  foundation  to  bed  plate  of  engine. 

Every  part  of  the  elevator  and  appliances  will  be  put  up 
in  a  neat,  substantial  and  workmanlike  manner,  and  is 
guaranteed  to  be  free  from  all  defects  in  material  or  work- 
manship, and,  should  any  appear  in  a  reasonable  time,  we 
will  make  such  defect  good  at  our  own  expense. 

You  are  to  prepare  and  enclose  the  hatchways,  and  to 
prepare  a  place  for  the  engines;  to  do  all  cutting  of  the 
w^alls  and  masonry;  to  furnish  proper  supports  in  place  for 
guide  posts  and  sheave-beams,  and  do  all  painting.  Should 
the  roof  be  too  low  to  allow  the  cage  to  travel  to  the  top 
landing,  it  may  be  necessary  to  put  the  sheaves  and  sheave- 
beams  on  the  roof.  In  that  case  you  are  to  protect  them. 
The  hatchways  are  to  be  ready  for  the  elevator  work  by  the 
10th  day  of  July,  1891.  After  that  date  we  are  to  have  the 
uninterrupted  use  of  them.    The  whole  apparatus  will  be 
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put  up  in  a  complete  running  order,  ready  for  steam  con- 
nections, by  the  15th  day  of  August,  1891,  for  the  sum  of 
twenty -five  hundred  dollars  ($2,500).  Payment  to  be  made 
as  the  work  progresses,  as  follows :  One  half  when  the 
engine  is  on  foundation,  and  final  payment  to  be  due  and 
payable  when  the  elevator  is  put  up  in  good  running  order. 
Should  an}^  delay  in  the  shipping  or  erecting  of  the  elevator 
be  occasioned  by  the  purchaser,  then  the  last  payment  shall 
be  considered  due  on  the  date  named  for  completion. 

Should  any  delay,  caused  by  you,  occur  in  the  erecting, 
after  the  men  and  material  are  at  the  building,  or  after  the 
erecting  is  accomplished,  ready  for  steam  and  exhaust  con- 
nections, then  you  are  to  pay  for  time  and  expenses  of  men, 
caused  by  such  delay. 

Respectfully  submitted, 

Eaton  &  Prince  Co. 

F.  H.  P."     • 
""We  hereby  accept  the  above  proposal  and  agree  to  all  its 
conditions  and  terms  of  payment  therein  contained. 

SiEQEL,  CooPEs  &  Company, 

June  1,  1891," 

It  is  contended  that  the  contract  was  an  entire  one  for  an 
entire  consideration,  and  that  the  fire  having  occurred  befoi^ 
its  entire  completion  no  recovery  could  be  had.  We  think 
otherwise.  By  its  terms  the  contract  provided  that  one  half 
of  the  contract  price  should  be  paid  "  when  the  engine  is  on 
foundation,"  and  the  other  half  when  the  elevator  should  be 
"  put  up  and  in  good  running  order." 

One  of  the  agreed  facts  was  that  before  the  fire  occurred 
the  engine  was  "  on  its  foundation,"  but  not  leveled  nor 
fastened  to  it. 

There  may  be  a  material  diflference  between  placing  the 
engine  on  its  foundation,  and  placing  it  there  and  leveling 
and  fastening  it  to  the  foundation.  Johnston  v.  Ewing 
Female  University,  35  111.  518. 

We  are  not  at  liberty  to  say  that  although  the  engine  was 
on  its  foundation,  but  not  leveled  nor  fastened,  it  was  not 
on  its  foundation  within  the  very  terms  as  well  as  intent  of 
the  contract. 
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The  contract  is  plain  enough  in  that  particular,  and  does 
not  require  construction.  The  appellee  had,  in  the  perform- 
ance of  the  contract,  reached  a  stage  when  one  half  of  the 
contract  price  had  become  due  to  it  for  the  work  done. 

Where  the  point  is  reached  in  the  performance  of  the 
contract  to  put  work  into  a  building,  at  which  the  party 
doing  the  work  is  entitled  to  be  paid,  he  may  recover  at 
least  to  the  extent  of  the  money  due  him  by  the  terms  of 
the  contract,  notwithstanding  the  work  done  and  the  struc- 
ture into  which  it  has  been  put  be  destroyed  by  fire,  or  other 
accident  not  within  his  control.  Schwartz  v.  Saunders,  46 
111.  18. 

The  case  of  Appleby  v.  Myers,  relied  upon  by  appellant, 
is  distinguished  in  Schwartz  v.  Saunders,  sujpra^  from  a  case 
like  this  one,  on  the  ground  that  there  "  no  payment  was  to 
be  made  until  the  work  was  completed,  and  as  it  was  not 
completed,  the  mechanic  could  not  recover  for  the  work  he 
had  done." 

The  judgment,  the  reversal  of  which  is  asked,  was,  how- 
ever, for  $1,390,  which  is  in  excess  of  one  half  of  the  con- 
tract price  due  at  the  time  of  the  fire.  It  was  agreed  that 
appellee  "  had  prepared  material  and  done  labor  under  said 
contract  to  the  to.tal  value  of  $1,390." 

It  was  expressly  held  in  Cleary  v.  Sohier,  120  Mass.  210, 
which  was  the  case  of  a  partial  performance  of  an  entire 
contract  to  lath  and  plaster  a  building  which  was  destroyed 
by  fire  while  the  work  was  in  progress,  the  fire  being  an 
unavoidable  casualty,  that  the  building  having  been  de- 
stroyed by  fire,  without  fault  of  the  plaintiflP,  so  that  he 
could  not  complete  his  contract,  he  might  recover  the  rea- 
sonable worth  of  the  work  and  material  furnished,  under 
the  appropriate  common  count. 

The  case  of  Kawson  v.  Clark,  70  111.  656,  is  to  the  same 
effect.  There  the  building  for  which  Clark  had  contracted 
to  furnish  the  iron  work  was  destroyed  by  fire  after  he  had 
manufactured  the  iron  and  delivered  one  load,  and  Clark 
was  sustained  in  a  recovery  of  the  contract  price  for  the 
iron,  it  being  shown  that  the  price  agreed  upon  for  the  iron 
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was  distinct  from  that  for  putting  it  up.  The  court  in  its 
opinion  said:  "Appellees  were  in  no  default.  They  were 
ready  and  oflFered  to  fully  perform  within  the  time  limited, 
but  were  prevented  by  appellant.  The  reason  for  their  net 
entirely  completing  their  contract  by  placing  the  iron  in 
the  building,  was  the  default  of  the  defendant  in  not  having 
a  building  provided  for  the  purpose."  (See  also  Wilson  v. 
Pickwick  Co.,  30  111.  App.  333.) 

As  in  Rawson  v.  Clark,  so  here,  the  appellee  was  pre- 
vented from  entirely  completing  its  contract  by  the  default 
of  appellant  in  not  having  a  building  provided  for  the  ele- 
vator to  be  placed  in. 

It  is  clear  from  the  contract  and  agreed  statement  of  facts 
that  the  former  was  entered  into  by  the  parties  with  refer- 
ence to  the  continued  existence,  during  the  performance  of 
the  work,  of  the  building  into  which  the  elevator  was  to  be 
placed. 

The  appellant  was  in  default  in  not  having  the  building 
for  the  work  to  be  completed  in,  and  being  in  such  default 
we  think  the  appellee  was  entitled  to  recover,  as  it  did,  for 
the  agreed  value  of  the  material  and  labor  it  had  fiumished 
before  the  fire.    Affirified. 


Wyatt  Digby  t.  National  Loan  and  Building  Association. 

1.  Collateral  Securtties— TF^en  to  he  Surrendered. — Where  a  per- 
son in  poflsession,  and  the  owner  of  mortgaged  premises,  procures  poli- 
cies of  insurance  thereon,  delivers  them  to  the  mortgagee  as  collateral 
sscurity  for  the  debt,  when  the  mortgage  debt  is  satisfied,  even  though 
by  a  sale  under  a  decree  of  foreclosure,  he  is  entitled  to  the  return  of  his 
policies. 

Transcript  from  a  Justice  of.  the  Peace.— Error  to  the  Circuit  Court 
of  Cook  Cx)unty;  the  Hon.  James  Googin,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1895.  Reversed  and  remanded.  Opinion 
filed  December  3, 1895. 

Morton  Culver,  attorney  for  plain  tiflP  in  error. 
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P.  J.  Dougherty  and  John  S.  Stevens,  attorneys  for  de- 
fendant in  error, 

Mb.  Justice  Shepabd  delivered  the  opinion  of  the 
Court. 

One  Keady,  being  the  owner  of  certain  real  estate^  incum- 
bered it  by  trust  deed  by  way  of  mortgage,  to  secure  repay- 
ment of  a  loan  of  money  evidenced  by  his  bond  to  the 
defendant  in  error,  and  afterward  conveyed  the  premises  by 
warranty  deed  to  the  plaintiff  in  error,  subject  to  said  incum- 
brance, Neither  by  the  terms  of  the  trust  deed  or  bond  was 
there  any  specific  covenant  or  agreement  by  the  mortgagor 
to  insure  the  mortgaged  premises  against  fire,  but,  as  a  mat- 
ter of  fact,  upon  demand  of  the  defendant  in  error  the  plaint- 
iff in  error  did,  on  April  13,  1892,  take  out  and  deliver  to 
the  defendant  in  error  two  policies  of  fire  insurance  on  the 
premises,  aggregating  $5,500,  for  a  term  of  five  years,  con- 
taining a  clause  that  the  loss,  if  any,  should  be  pa3'able  to 
the  trustee  named  in  the  trust  deed,  and  paid  the  premium 
therefor,  amounting  to  $222.75.  Subsequently  thereto  the 
defendant  in  error  procured  a  decree  of  foreclosure  of  the 
trust  deed,  under  which  the  premises  were  sold  to  the  defendt 
ant  in  error,  on  September  22, 1894:,  for  $6,750.55,  which  was 
the  total  amount  of  the  indebtedness  secured  •  by  said  bond 
and  trust  deed,  including  interest  and  all  costs  of  foreclos- 
ure. 

After  the  sale,  and  confirmation  of  master's  report  of  sale, 
the  plaintiff  in  error  demanded  of  defendant  in  error  the 
insurance  policies  for  cancellation,  and  the  defendant  refused 
to  surrender  them,  but,  on  the  contrary,  took  one  of  the 
policies  and  canceled  it  and  retained  the  money  received 
therefor;  took  the  other  policy  and  surrendered  it  and  took 
out  a  new  policy  in  its  stead  in  the  name  of  the  defendant 
in  error,  and  refused  to  pay  plaintiff  in  error  the  surrender 
value  of  said  policies. 

Suit  was  begun  by  the  plaintiff  in  error  against  defendant 
in  error  before  a  justice  of  the  peace,  and  judgment  recov- 
ered by  him  for  $113.05,  the  surrender  value  of  said  policies, 
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and  costs  of  suit.  .  The  defendant  in  error  appealed  to  the 
Sui)erior  Court,  and  there,  upon  a  trial  by  the  court  without 
a  jury,  judgment  was  rendered  against  the  plaintiff  in  error, 
who  now  prosecutes  this  writ  of  error  from  that  judgmentj 

The  policies  of  insurance  were  collateral  security  to  the 
debt.  When  the  debt  was  paid  in  full,  as  it  was  by  the  sale 
of  the  mortgaged  premises  for  the  full  amount  of  the  debt 
and  costs,  the  collateral  belonged  again  to  the  debtor  and 
should  have  been  returned  to  him. 

Nor  does  it  in  any  way  affect  the  result  that  the  holder 
of  the  indebtedness  secured  by  the  mortgage  became  the 
purchaser  at  the  foreclosure  sale.  By  becoming  the  pur- 
chaser at  the  sale  anew  relation  created  by  the  statute  arose 
between  the  purchaser  and  the  mortgagor,  in  nowise  de- 
pendent upon  any  privity  of  contract  theretofore  existing 
between  mortgagee  and  mortgagor.  Davis  v.  Dale,  150  111. 
239;  same  case,  51  111.  App.  328. 

The  judgment  of  the  Superi(M*  Court  was  erroneous  and 
will  be  reversed,  and  the  cause  remanded. 
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ber  Company. 

1.  Actions— WTien  the  Form  Mu8t  he  Ex  jDe/tefo.— AsRnmpsit  will 
not  lie  for  wrongfully  going  upon  the  premises  of  another;  the  action 
must  be  in  form  ex  delicto. 


Assampsit. — ^Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Arthur  Chetlain,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1895.    Affirmed.    Opinion  filed  December  2,  1895. 

Frkdekick  S.  MoClory,  attorney  for  appellant. 
G.  W.  Stanford,  attorney  for  appellee. 

Mr.  PfiEsiDiNa  Justicb  Gary  i»KLiy£BED  the  opikion  op 
THE  Court. 
The  declaration,  to  which  a  demurrer  was  sustained  and 
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judgment  entered  for  the  appellee,  was  in  assumpsit,  the 
ground  of  action  alleged  being  that  the  appellee  entered 
upon,  used  and  occupied  the  rails  and  railway  tracks  of  the 
appellant  in  twenty-second  street  in  Chicago,  in  and  about 
the  business  of  transporting  upon  and  along  the  same  four 
thousand  loads  of  coal,  ice,  wood,  and  other  property,  and 
building  material,  to  the  great  wear  and  tear  and  damage 
of  the  rails  and  railway  tracks,  and  the  supports  thereof, 
thereby  obstructing  the  tracks  and  preventing  the  cars  of 
the  appellant  from  running  thereon.  And  that  a  reasonable 
compensation  would  be  one  thousand  dollars. 

No  contract  between  the  parties  is  alleged.  Now,  either 
the  appellee  had  the  right  to  transport  loads  along  the 
tracks,  in  which  case  no  compensation  can  be  claimed,  or  it 
had  not  such  right,  and  went  on  the  tracks  wrongfully,  in 
which  case  assumpsit  will  not  lie,  but  the  action  must  be  ex 
delicto.  Ingersoll  v.  Moss,  44  111.  App.  72.  The  judgment 
is  aifinued. 


Baltimore  &  0.  B.  B.  Co.  r.  Frank  J.  Gaulter^  Clerk^  and 
Henry  Best,  Ex-Clerk,  of  the  Circuit  Court. 

1.  Appellate  Court  Practice— ^/iptt/a<ion«  as  to  Record. — Tlie 
Appellate  Court  will  not  allow  parties  to  stipulate  what  less  than  a  com- 
plete record  shall  constitute  the  record  for  the  court  to  act  upon. 

2.  Same — Affirmance  upon  Incomplete  Records. — The  Appellate  Court 
will  not  reverse  a  judgment  upon  a  partial  record  of  the  court  that  ren- 
dered it 

8.  Courts — Poioer  to  Appoint  Custodians  of  Moneys,  ete. — When  a 
court  by  its  order  makes  a  particular  person,  not  its  clerk,  a  depositary 
of  its  funds,  and  such  person,  with  a  knowledge  of  its  order,  accepts  the 
deposit,  he  becomes  an  officer  of  the  court  for  the  particular  purpose  of 
holding  the  fund,  and  is  subject  to  the  orders  of  the  court  concerning  it. 
He  may  be  adjudged  in  contempt  if  he  fails,  without  good  reason,  to 
refund  the  money  when  ordered  to  do  so. 

4.  Same—  The  Clerk  as  Custodian  of  Moneys. — The  statute  makes  the 
clerk  responsible  for  all  moneys  coming  to  his  hands  by  virtue  of  his 
office,  and  requires  him  to  perform  all  duties  pertaining  to  his  office,  as 
required  by  law,  or  the  rules  and  orders  of  bis  court,  but  the  statute  does 
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not  require  the  clerk  to  act  as  the  depositary  of  funds  paid  into  couit, 
and  he  can  be  required  to  act  as  such  only  in  pursuance  of  some  order 
or  rule  of  court. 

5.  Clebks  op  Courts— 2Vb^  Receivers  of  Money  of  Litigants,  ^The 
clerk  of  a  court  is  not,  by  virtue  of  his  office,  a  receiver  of  the  court,  and 
U  not  bound  to  receive  moneys  from  parties  litigant  to  hold  subject  to 
tlie  result  of  litigation  except  under  an  order  of  court. 

6.  Interest — Voluntary  Depositaries  not  Bound  to  Pay  Interest. — ^If 
a  person  who  is  not  bound  to  receive  money  as  a  deposit,  does  so  as  a 
volunteer  with  no  agreement  as  to  terms,  except  that  he  will  repay  when 
required,  he  is  not  bound  to  pay  interest  on  the  money  while  it  remains 
in  His  keeping,  even  though  it  may  yield  a  profit  to  him. 

7.  Practice — Joinder  of  Parties, — It  is  improper  to  join  the  clerk  of 
a  court  with  his  predecessor  in  a  proceeding  to  require  them  to  pay 
interest  on  funds  alleged  to  have  been  received  by  them  respectively 
while  in  office. 

Motion,  for  a  rule.  etc.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Oliver  H.  Horton,  Judge,  presidijig.  Heard  in  this  court  at 
the  October  term,  1695.    Affirmed.    Opinion  filed  December  2,  18d5. 

Flower,  Smith  &  Musgrave,  attorneys  for  appellant. 
MoRAN,  Kraus  &  Mayer,  attorneys  for  appellees. 

Mr.  Justice  Shepard  delivered  the  opinion  of  thb 
Court. 

This  is  an  appeal  from  an  order  denying  a  motion  of  the 
appellant,  a  defendant  in  a  certain  cause  in  the  Circuit 
Court,  for  a  rule  against  the  appellees,  Gaulter,  present 
clerk,  and  Best,  a  former  clerk,  of  the  Circuit  Court,  to  pay 
into  court,  or  to  the  appellant,  interest  on  certain  moneys 
which  were  deposited  with  the  appellee.  Best,  as  clerk  of 
said  court,  in  assumed  purauance  of  an  order  entered  in  said 
cause  on  November  6,  1 889,  and  concerning  which  it  was 
subsequently,  on  June  25,  1891,  in  pursuance  of  the  stipu- 
lation of  parties  to  said  cause,  ordered  as  follows : 

"  That  the  clerk  of  this  court  pay  to  the  Illinois  Trust 
and  Savings  Bank  the  funds  now  in  his  hands,  and  take  a 
certificate  of  deposit  therefor,  which  will  bear  interest  at  the 
rate  of  not  less  than  two  and  one-half  per  cent  per  annum, 
and  be  payable  five  days  after  demand^" 
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No  such  certificate  of  deposit  was  ever  taken  out  by  either 
of  said  clerks,  and  they  both  claim  never  to  have  had  any 
j>ersonal  notice  or  knowledge  of  said  last  mentioned  order. 

There  is  no  question  but  that,  under  the  final  order  of 
distribution  entered  in  said  cause,  the  appellant  was  entitled 
to  the  surplus  of  the  fund  so  deposited  with  the  clerk  afte;r 
other  specified  payments,  nor  but  that  the  entire  principal 
fund  was  paid  over  by  the  appellees,  under  appropriate 
orders. 

The  question  is  solely  whether,  under  these  proceeding?, 
both  or  either  of  said  clerks  are,  or  is,  liable  for  interest  on 
the  fund  while  in  their  custody. 

It  seems  that  after  the  order  granting  the  injunction  upon 
payment  of  the  fund  into  court,  the  complainant  deposited 
the  fund  with  Best,  the  then  clerk;  that  an  appropriate 
memorandum  thereof  was  made  by  Best  in  a  book  kept  by 
him  for  the  purpose  of  showing  what  funds  were  received 
by  him  as  having  been  paid  into  court,  and  that  on  the 
same  day  the  money  so  paid  to  him  was  deposited  by 
him  in  the  Illinois  Trust  and  Savings  Bank  to  the  credit  of 
a  general  account  of  court  funds  kept  by  him,  as  clerk,  in 
said  bank,  and  that  it  remained  so  deposited  until  his  term 
of  office  ended  in  December,  1892,  when  it  was  transferred 
on  the  books  of  said  bank,  by  his  order,  to  the  credit  of  an 
account  o]>ened  in  the  same  bank  by  Gaulter,  his  successor 
in  office,  and  that  it  thereafter  there  remained  until  it  was 
finally  all  paid  out  by  Gaulter  under  orders  of  court.  The 
account  into  which  the  fund  was  deposited  and  kept  in  the 
bank  was  not  a  special  one  with  this  particular  fund,  but 
included  all  moneys  received  by  either  Best  or  Gaulter,  as 
clerks,  to  be  held  pending  litigation  and  the  further  orders 
of  the  court;  and  when  the  balance  was  transferred  by  Best 
to  Gaulter  it  was  done  by  a  single  check  for  the  amount  of 
all  moneys  so  held;  and  it  may  be  noted  that  the  bank  was 
the  same  one  that  was  specified  in  the  order  of  June  25, 
1891,  directing  the  clerk  to  pay  the  money  into  bank,  and 
take  a  certificate  of  deposit  therefor  drawing  interest. 

It  was  proved,  and  is  not  denied,  that  during  all  the  time 
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of  such  deposit  the  bank  paid  interest  at  the  rate  of  two 
per  cent  per  annum  to  one  or  the  other  of  said  clerks  per- 
sonally, each  month,  on  their  daily  average  balances  in  ex- 
cess of  $i,(K)0.  The  original  order  awarded  a  temporary 
injunction  as  prayed,  "  upon  complainant  pay ing  into  conrt 
the  sum  of  $31,083.63,  as  offered  to  be  done  by  it  in  the 
bill  of  complaint." 

What  the  bill  was,  we  have  no  means  of  knowing.  It  is 
not  shown,  either  in  the  abstract  or  the  transcript  of  the 
record. 

The  clerk's  certificate  to  the  record  is  that  it  is  a  "  tran- 
script of  the  record  prepared  according  to  praecipe,"  etc.,  * 
*  *  in  the  cause  '*  between  Pullman  Palace  Car  Company, 
complainant,  and  Ohio  and  Western  Coal  and  Iron  Com- 
pany et  al.,  defendants;"  and  the  praecipe,  entitled  as  in  that 
cause,  requests  the  clerk  to  "  prepare  a  transcript  in  the 
above  cause  for  the  Appellate  Court  and  include  therein 
only  the  following  orders  entered  and  papers  filed  in  said 
cause,"  and  then  follows  a  specification  of  various  orders 
and  motions,  but  omitting  all  pleadings,  except  the  answers 
of  the  appellees  to  the  rule  upon  them  to  answ^er  the  motion 
of  appellant  why  they  should  not  pay  the  interest  in  ques- 
tion, and  numerous  proceedings,  which  it  is  obvious  would 
be  made  to  appear  upon  a  complete  record. 

The  ap})ellant  in  its  brief  seeks  to  excuse  the  fact  that  the 
record  is  incomplete,  on  the  ground  of  a  stipulation  entered 
into  at  the  hearing,  which  is  stated  in  the  abstract  as  fol- 
lows : 

"  It  was  stipulated  between  counsel  for  the  respective 
parties  that  the  original  cause  in  which  the  orders  intro- 
duced in  evidence  were  entered,  was  an  ordinary  bill  of 
interpleader;  that  the  case  was  at  issue  at  the  time  of  the 
hearing  and  final  decree;  that  as  between  the  parties  to  the 
cause  the  court  had  the  right  to  enter  the  order  of  June  25, 
1891,  and  the  respondents  in  no  way  attack  the  jurisdiction 
of  the  court  to  enter  the  interlqcutory  orders  of  October  28, 
1889,  or  of  June  26,  1891,  or  the  final  decree  of  distribu- 
tion." 
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That  stipulation  manifestly  was  for  the  purposes  of  the 
hearing  below,  only.  And  if  it  were  not,  it  can  not  be  al- 
lowed that  parties  may  stipulate  what,  less  than  a  complete 
record,  shall  constitute  a  record  for  this  court  to  act  upon. 
Heffron  v.  Kice,  60  111.  App.  332;  Stock  Quotation  Tele- 
graph Co.  V.  Chicago  Board  of  Trade,  144  111.  370. 

Moreover,  counsel  for  appellees  here  insist  that  the 
stipulation  was  only  intended  for  the  hearing  below,  and 
object  to  the  cause  being  heard  here  upon  this  incomplete 
record. 

It  has  been  uniformly  held  that  we  can  not  reverse  a 
judgment  upon  a  partial  record  of  the  court  that  rendered 
the  judgment.  Deimel  v.  Parker,  59  111.  App.  426;  Tolman 
V.  Wheeler,  67  111.  App.  342;  Culver  v.  Schroth,  152 
111.  437. 

It  might  be  that  if  the  clerk  in  certifying  the  record 
should  have  stated  that  it  was  a  full  and  complete  transcript 
of  the  record,  etc.,  in  this  proceeding  of  the  Baltimore  & , 
Ohio  Kailroad  Company  v.  the  appellees,  etc.,  it  would  have 
been  good,  but  certified  as  it  was,  it  falls  within  what  has  . 
been  uniformly  condemned. 

There  are,  however,  a  few  considerations  that  we  may 
make,  showing  that  upon  the  record  that  is  here  the  judg- 
ment of  the  Circuit  Court  should  be  aflBrmed. 

The  order  granting  the  injunction  conditionally  upon  the 
money  being  paid  into  court,  did  not  specify  that  it  should 
be  paid  to  the  clerk  as  such,  but  "  into  court." 

That  there  may  be  some  rule  or  general  order  of  the  Cir- 
cuit Court  that  prescribes  that  moneys  paid  into  court  shall 
be  deposited  with  the  clerk,  would  quite  likely  appear  if  the 
whole  record  of  the  case  as  heard  below  were  before  us. 

Where  the  court  by  its  order  has  made  a  particular  per- 
son, even  though  not  its  clerk,  a  depositary  of  its  funds,  and 
such  person  with  knowledge  of  such  order  accepts  the  de- 
posit, he  becomes  an  oflBcer  of  the  court  for  the  particular 
purpose  of  holding  the  fund,  and  is  subject  to  the  orders  of 
the  court  concerning  the  fund,  and  may  be  adjudged  in  con- 
tempt if  he  fails,  without  good  reason,  to  refund  the  money 
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when  ordered  so  to  do.  In  re  West.  M.  &.  F.  Ins.  Co.,  38 
lU.  289. 

And  so  much  the  more  would  the  clerk  of  the  court,  if 
made  the  depositary,  be  subject  to  contempt  proceedings  if 
he  failed  to  refund. 

But  in  this  case  the  money  was  deposited  by  the  com- 
plainant in  the  original  suit,  with  the  clerk,  Best,  without 
any  order,  so  far  as  this  record  shows,  making  him  the  spe- 
cific depositary  of  the  fund,  and  all  the  money  so  deposited 
has  been  paid  out  upon  orders  of  the  court,  by  Best  and  his 
successor  in  oflBce,  Gaulter. 

The  statute  makes  the  clerk  responsible  for  all  moneys 
that  may  come  to  him  "  by  virtue  of  his  office,"  and  requires 
him  to  perform  all  duties  pertaining  to  his  oflSce,  as  required 
by  law  or  the  rules  and  orders  of  court.  Eev.  Stat.,  111., 
Chap.  25,  Sees.  4  and  13. 

The  statutes  do  not  require  the  clerk  to  act  as  the  depos- 
itary of  funds  paid  into  court,  and  he  can  be  required  to  act 
as  such  only  in  pursuance  of  some  order  or  rule  of  court 
which  this  record  fails  to  disclose. 

It  can  not  be  said  that  in  the  absence  of  some  rule  or  order 
of  court,  moneys  paid  to  the  clerk  by  parties  litigant  to  hold 
subject  to  the  result  of  litigation,  come  to  him  by  virtue  of 
his  office,  as  there  is  no  statute  requiring  him  to  take  and 
hold  such  moneys,  and  so  far  as  this  record  shows,  no  rule 
of  court  upon  the  subject. 

As  said  in  Hammer  v.  Kaufman,  39  111.  87,  "  the  clerk  is 
not,  by  virtue  of  his  office,  a  receiver  of  the  court,  and  is  not 
bound  to  receive  such  deposits  except  under  an  order  of  the 
court." 

Doubtless,  the  clerk  having  received  the  money  volunta- 
rily paid  to  him  in  pursuance  of  an  order  to  pay  it  into  court, 
was  bound  to  obey  the  orders  of  the  court  concerning  its 
subsequent  disposition. 

But  that  a  person,  whether  he  be  a  clerk  or  not,  who  is 
not  bound  to  receive  money  as  a  deposit,  yet  does  so  as  a 
volunteer,  with  no  agreement  as  to  terms  except  that  he  will 
repay  when  required,  is  bound  to  pay  interest  on  the  money 
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SO  deposited  while  it  remains  in  his  keeping,  even  though 
the  money  may  yield  a  profit  to  him,  is,  we  think,  not  sup- 
ported by  reason  or  authority. 

It  seems  to  have  been  satisfactorily  shown  that  the  order 
of  June  25,  1891,  directing  the  clerk  to  take  an  interest- 
bearing  certificate  for  the  money,  was  entered  without 
notice  to  the  then  clerk.  Best,  and  that  neither  he  nor  his 
successor,  Gaulter,  ever  had  actual  notice  of  the  existence  of 
the  order  until  about  the  time  these  proceedings  to  require 
them  to  pay  interest  were  begun.  No  mention  of  the  order 
was  made  between  themselves,  when,  in  December,  1892, 
Best  transferred  this  fund  by  a  single  check,  including  it 
and  all  other  moneys  deposited  with  him,  to  Gaulter,  and 
it  is  quite  clear  that  neither  clerk  ever  had  actual  knowledge 
of  the  order. 

Whether  the  clerk  of  a  Circuit  Court,  composed  of  four- 
teen judges,  like  that  of  Cook  county,  each  of  whom  holds 
a  separate  branch  of  the  court  and  is  furnished  with  a  min- 
ute clerk,  is  bound  with  constructive  notice  of  all  orders  en- 
tered by  each  and^U  of  said  judges,  and  that  such  construct- 
ive notice  passes  along  from  one  clerk  to  another  as  they 
may  succeed  one  another  in  office,  need  not  be  decided, 
although  it  seems  improbable  that  it  should  be  so  held. 

And  it  need  not  be  decided,  for  the  reason  that  even 
though  it  should  be  held  that  they  or  either  of  them  had 
constructive  notice,  it  was  improper  to  join  the  two  clerks 
in  the  same  proceeding.  Their  liability,  if  at  all,  was  sepa- 
rate and  distinct — that  of  Best,  the  ex-clerk,  for  the  interest 
received  by  him,  and  that  of  Gaulter,  the  present  clerk,  for 
what  interest  he  received,  and  no  more.  It  was  clearlv 
proved  that  neither  one  ever  received  any  part  of  the  inter- 
est paid  to  the  other,  and  they  should  not  have  been  joined 
in  the  proceedings. 

The  order  will  be  affirmed. 

Mr.  Presiding  Justice  Gary. 

The  whole  record  of  the  original  Pullman  Palace  (^ar  Co. 
V.  Ohio  &  Western  Coal  &  Iron  Co.  et  al.,  need  not  come 
into  such  a  case  as  this. 
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The  application  of  the  Baltimore  &  Ohio  Railroad  Com- 
pany to  compel  the  clerk  to  pay  money  claimed  by  it,  would 
appropriately  commence  by  a  petition,  or  motion  based  on 
affidavits,  with  notice  to  the  clerk,  and  then  so  much  of  the 
record  of  the  original  case  as  iftght  be  material  would,  on 
the  hearing  of  the  petition  or  motion,  come  in  as  evidence, 
and  be  incorporated  in  a  bill  of  exceptions,  should  either 
party  wish  to  have  the  decision  reviewed. 

Thus  the  transcript  of  the  case  could  be  complete,  and  so 
certified,  upon  putting  into  it  what  would  be,  in  fact,  the 
record  of  the  special  proceeding  against  the  clerk. 


Henry  J.  Hewes  t.  The  Tillage  of  Winnetka  et  al. 

1.  Equity  Plkadino — Inmfficient  Allegations. — An  aUegation,  in  a 
bill  to  enjoin  a  municipal  corporation  from  proceeding  in  a  special  aaaeas- 
ment  proceeding,  that  **  some  person  or  persons,  styling  themselves  the 
Council  of  the  Village  of  Winnetka,  endeavored  to  pass  a  certain  pre- 

^  tended' ordinance  providing  for  a  public  improvement,'*  is  no)  an  all^a- 
tion  that  a  court  of  equity  should  entertain  as  a  bask  of  relief,  by  injunc- 
tion or  otherwise,  against  a  municipal  corporation  from  doing  corporate 
acts. 

2.  Same — Allegations  of  Notice, — ^An  allegation  that  the  complainant 
had  no  notice  of  the  proceeding  for  a  special  assessment,  etc.,  but  which 
does  not  state  that  he  had  no  knowledge  of  the  application  for  judgment 
against  his  property  for  sale  for  delinquent  special  assessments,  is  insuf- 
ficient. 

S.  Speci A L  Assessments. — Failure  to  Otiject  on  Applieation  for  Judg- 
ment,—Where  every  objection  to  a  judgi^ent  for  a  special  assessment 
stated  in  a  bill  to  enjoin  the  sale,  could  have  been  raised  on  the  appliea- 
tion for  judgment  by  the  county  collector,  the  complainant,  having 
failed  to  avail  himself  of  the  remedy  thus  afforded  him,  is  not  in  a  posi- 
tion to  call  upon  a  court  of  equity  for  relief. 

Bill  for  Injanction.— Appeal  from  the  Circuit  Court  olfCook  County; 
the  Hon.  Richard  S.  Tuthill.  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1895.    Affirmed.    Opinion  filed  December  2,  1895. 

Mastebson  &  Haft,  attorneys  for  appellant* 
Millard  F.  Bigolb^. attorney  for  appellees. 
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Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

This  was  a  bill  in  equity  for  the  purpose  of  restraining 
tlie  collection  of  two  alleged  special  assessments,  assessed 
upon  land  of  the  appellant,  •for  certain  public  improvements. 

The  bill  alleges,  among  other  things,  that  on  the  first  day 
of  March,  A.  D.  1892,  "  some  person  or  persons  whose  iden- 
tity to  your  orator  is  unknown,  styling  himself  or  them- 
selves '  The  Council  of  the  Village  of  Winnetka,'  endeavored 
to  pass  a  certain  pretended  ordinance,  *  *  *  and  in  the 
said  pretended  ordinance  it  was  provided  that  the  said  im- 
provements, etc.,  should  be  paid  for  by  special  assessment," 
etc. 

And  then  follow  numerous  other  allegations  concerning 
the  signing  and  approval  of  said  "  pretended  ordinance  "  and 
of  its  provisions. 

}t  is  then  alleged  that  "  certafiiii  persons  claiming  to  act  as 
commissioners  to  levy  a  pretended  special  assessment,  did 
not  make  or  file  "  a  certain  affidavit  or  notice,  nor  cause  the 
same  to  be  made  or  filed. 

The  bill  then  alleges,  in  substantially  the  same  language 
as  that  applied  to  the  said  first  "  pretended  "  ordinance,  the 
acts  of  "  some  person  or  persons,  whose  identity  is  unknown, 
styling  himself  or  themselves  *  The  Council  of  the  Village  of 
Winnetka,' "  with  reference  to  another  "  certain  pretended 
ordinance,"  and  proceeds  to  make  like  allegations  with  ref- 
erence to  the  signing  and  approval  of  the  same. 

It  is  then  represented  that  in  pursuance  of  said  "  pre- 
tended "  ordinances,  orator's  said  property  has  been  specially 
assessed  in  certain  sums,  ^nd  that  by  reason  of  certain  al- 
leged facts  concerning  said  "  pretended "  ordinances,  and 
the  acts  of  the  "sonBalled  commissioners,"  with  reference  to 
"  said  pretended  ordinances  "  and  to  certain  "  pretended  as- 
sessment rolls,"  the  alleged  assessments  are  illegal  and  void. 

It  is  then  alleged,  upon  information  and  belief  only,  that 
judgment  has  been  entered  against  orator's  said  property  for 
the  several  amounts  of  the  pretended  assessments  and  costs; 
and  the  prayer  of  the  bill  is  for  an  injunction  against  a  sale 
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of  the  property  for  the  assessments,  and  that  the  ordinances 
and  proceedings  thereunder  may  be  set  aside  and  held  to  be 
null  and  void. 

The  appellee  at  first  filed  a  general  demurrer  to  the  bill, 
but  without  an  order  being  made  on  the  demurrer,  after- 
ward answered,  reserving  in  its  answer  specific  exceptions 
to  the  sufficiency  of  the  bill,  as  fully  as  if  the  same  had  been 
set  up  by  demurrer,  and,  upon  hearing,  the  biU  was  dismissed 
for  want  of  equity. 

Appellant's  bill  was  manifestly  deficient  and  demurrable 
in  failing  to  show  that  the  ordinances  complained  of,  or 
either  of  them,  were  passed  by  a  body  having  authority  to 
make  public  improvements  of  the  kind  described. 

An  allegation  that  "  some  person  or  persons  whose  iden- 
tity to  your  orator  is  unknown,  styling  himself  or  them- 
selves *  The  Council  of  the  Tillage  of  Winneka,'  endeavored 
to  pass  a  certain  pretended  ordinance"  providing  for  a  pub- 
lic improvement,  is  not  an  allegation  that  a  court  of  equity 
should  entertain  for  a  moment  as  a  basis  for  relief  by  injunc- 
tion, or  otherwise,  against  a  municipal  corporation  from 
doing  corporate  acts;  and  there  was  no  course  open  to  the 
Circuit  Court  except  to  dismiss  the  bill.  The  decree  dismiss- 
ing the  bill  may  be  justified,  however,  on  the  ground  that 
the  appellant  neglected  to  avail  himself  of  his  remedies  at 
law  under  the  statute. 

The  bill  is  silent  as  to  the  precise  time  when,  and  the 
manner  in  which,  notice  of  the  alleged  assessments  was  first 
obtained  by  the  appellant. 

The  allegation  concerning  notice  is  as  follows : 

"  Your  orator  further  represents  that  in  each  of  the  pre- 
tended special  assessments  aforesaid,  your  orator's  property 
was  assessed  in  the  name  of  B.  A.  Ulrich  &  Co.,  and  not  in 
the  name  of  vour  orator,  and  that  in  neither  of  the  afore- 
said  pretended  special  assessments  did  the  so-called  commis- 
sioners mail  a  notice  of  the  pretended  special  assessments 
to  your  orator,  as  is  required  by  law,  and  that  your  orator 
had  no  notice  of  any  of  the  aforesaid  proceedings,  until  very 
recently,  and  not  until  after  the  said  pretended  speoial  as- 
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sessments  had  passed  through  the  formality  of  being  made 
and  confirmed,  and  not  until  after  each  and  both  of  the  said 
special  assessments  had  passed  from  the  hands  of  the  tax 
collector  of  the  county  of  Cook,  Charles  Kern,  so  that  your 
orator  had  no  opportunity  of  filing  objections  in  the  ordi- 
nary manner." 

Assuming  that  such  is  a  sufficient  allegation  ^that  appel- 
lant did  not  have  notice  until  after  the  assessment  had  been 
confirmed,  there  is  no  allegation  that  he  did  not  have  notice 
before  the  application  was  made  by  the  county  collector  for 
Judgment  against  the  property  for  sale.  The  presumption, 
therefore,  arises,  that  he  had  time  to  interpose  his  objec- 
tions, to  the  application  by  the  county  collector  for  judg- 
ment, and  having  failed  to  avail  himself  of  the  remedy  thus 
open  to  him,  he  is  not  in  position  to  call  upon  a  court  of 
equity  to  relieve  him,  because  of  such  neglect. 

Every  objection  that  is  urged  in  the  bill  against  the  as- 
sessments, could  have  been  raised  on  the  application  for 
judgment  by  the  county  collector,  and  under  the  allegations 
of  the  bill  concerning  the  passing  of  the  alleged  pretended 
ordinance  and  the  making  of  the  alleged  assessment,  there 
can  be  no  doubt  but  the  objections  would  have  been  sus- 
tained. 

There  is  no  case  made  by  the  bill,  and  it  was  properly 
dismissed.    Affirmed. 


John  E.  Fitzpatriek^  Receiver  of  the  Switchmen's 
Mutual  Aid  Association^  v.  George  Batter. 

1.  Practice — Effect  of  Sustaining  a  Demurrer  to  a  Plea  of  a  Bdease 
of  Errors, — The  consequence  of  holding  a  plea  to  a  release  of  errors 
assigned,  bad  upon  demurrer,  the  errors  appearing  by  the  record,  is  that 
the  errors  assigned  are  sustained  and  the  judgment  is  reversed. 

2.  Pleading — InsuJJlcient  Averments^ — A  plea  of  a  release  of  errors 
which  avers  that  the  plaintiff  in  error  did  certain  acts  through  its  attor- 
neys and  waived  the  right,  etc.,  but  which  does  not  state  in  fact  that 

Tolls  41 


I  eO    057 
160ft  382 


658  Appellate  Coubts  op  Illinois. 

Vol.  60.]  Fitzpatrick  v.  Butter. 

they  were  the  attorneys  of  the  plaintiff  or  had  been  retained  or  author- 
ized to  act  for  him,  or  had  appeared  in  the  case,  from  which  such  author- 
ity could  be  inferred,  is  bad  on  demurrer. 

Creditor's  BilL— Error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Abner  Smith,  Judge,  presiding.  Heard  in  this  court  at  the  Octoiser 
term,  1805.    Beversed.    Opinion  filed  December  2,  1895, 


James  €•  McShane,  attorney  for  plaintiff  in  error. 
William  E.  Huohes,  attorney  for  defendant  in  error. 

Mb.  Presiding  Justice  Gaey  delivered  the  opinion  of  the 
Coi;rt. 

September  21, 1895,  the  record  was  filed  here  with  errors 
assigned  as  follows : 

First.  The  Circuit  Court  erred  in  entering  the  default 
of  the  defendant,  because  the  declaration  had  not  been  filed 
ten  days  before  the  first  day  of  the  second  term,  without 
any  rule  on  the  defendant  to  plead  or  any  waiver  by  defend- 
ant of  his  right  to  have  the  suit  dismissed. 

Second.  The  Circuit  Court  erred  in  rendering  the  judg- 
ment against  the  defendant,  because  the  declaration  had  not 
been  filed  ten  days  before  the  first  day  of  the  second  term, 
without  a  rule  on  the  defendant  to  plead  or'any  waiver  by 
defendant  of  his  right  to  have  the  suit  dismissed. 

Third.  The  judgment  of  the  Circuit  Court  is  contrary 
to  law. 

To  this  assignment  of  errors  the  defendant  pleaded : 

First.  '*  That  prior  to  the  suing  out  of  this  writ  of  error, 
and  prior  to  the  rendition  and  recovery  of  the  judgment  of 
the  Circuit  Court  of  Cook  County,  Illinois,  March  13, 1894, 
above  complained  of,  and  on  which  errors  are  assigned,  to- 
wit,  on  the  15th  day  of  January,  1894,  the  said  plaintiff 
in  error,  the  Switchmen's  Mutual  Aid  Association  of  North 
America,  had  been  served  with  summons  to  appear  in  the 
Circuit  Court  on  December  5,  1893,  and  on  January  15, 
1 894,  the  said  Switchmen's  Mutual  Association  of  North 
America  by  and  through  its  attorneys,  Barnum  &  Bar- 
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num,  received  a  copy  of  the  declaration  filed  in  the 
said  Circuit  Court,  and  expressly  waived  the  right  of 
said  Switchmen's  Mutual  Aid  Association  of  North 
America  as  defendant  in  that  cause,  to  dismiss  the  case,  ' 
because  said  declaration  was  not  filed  ten  days  prior  to  the 
January  term,  1894,  of  the  said  Circuit  Court.  And  thereby 
the  said  plaintiff  in  error  in  this  cause,  as  defendant  in  the 
Circuit  Court,  did  release  and  waive  the  errors  assigned  as 
matter  m  pais.^^ 

Second.  "  He  commenced  a  suit  in  assumpsit  against  the 
plaintiff  in  error  'on  November  20,  1893,  in  the  Circuit 
Court  of  Cook  County,  Illinois,  that  he  did,  not  file  a  dec- 
laration prior  to  the  commencement  of  the  next  and  fol- 
ic win  j  term  of  said  Circuit  Court,  begun  and  held  on  the 
third  Monday  of  December,  1893. 

That  he  did  not  file  a  declaration  in  said  cause  within 
ten  days  prior  to  the  first  day  of  the  January  term,  1894,  of 
said  court,  but  on  the  15th  day  of  January,  1894,  being  the 
first  day  of  the  January  term  of  said  Circuit  Court,  in  the 
year  1894,  he,  the  defendant  in  error,  as  plaintiff  in  the 
court  below,  at  the  special  instance  and  request  of  the  de- 
fendant in  that  suit,  the  plaintiff  in  error  here,  agreed  to 
furnish,  and  did  furnish,  to  the  defendant,  a  copy  of  his 
declaration  to  be  exhibited  and  filed  in  said  Circuit  Court, 
and  thereupon  the  said  Switchmen's  Mutual  Aid  Associa- 
tion of  North  America  as  defendant  in  the  court  below,  in 
consideration  of  the  premises,  by  and  through  its  attorneys, 
made,  executed  and  delivered  the  following  stipulation 
which  was  filed  in  the  court  below :  Defendants,  mean- 
ing the  Switchmen's  Mutual  Aid  Association  of  North 
America,  have  received  a  copy  of  this  declaration,  Janu- 
ary 15, 1894,  and  waive  the  right  to  dismiss  the  case  because 
the  declaration  was  not  filed  January,  *  *  *  1894, 
whereby  the  plaintiff  in  error  in  this  court  did  as  a  matter 
in  pais  waive  the  irregularity  and  release  the  error  by  it 
assigned  as  a  ground  for  action  and  reversal  in  this  court 
in  this  proceeding." 

Third,    "  That  after  the  recovery  of  the  judgment  con- 
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tained  in  the  record  filed  in  this  court,  upon  which  errors 
are  assigned  by  the  plaintiff  in  error  here,  to  wit,  on  the 
18th  day  of  June,  1894,  this  defendant  filed  a  creditor  s 
bill  in  the  Superior  Court  of  Cook  County,  Illinois,  alleging 
among  other  things,  the  recovery  by  him  in  the  Circuit 
Court,  of  the  judgment  above  mentioned  in  the  record  of 
this  court,  the  issuing  and  return  of  execution  thereon  nulla 
hoTUij  and  praj'ing  for  relief  and  aid  in  a  court  of  equity  for 
the  collection  of  said  judgment,  for  an  injunction,  and  for 
general  relief." 

"  That  an  injunction  was  awarded  against  said  defendant  in 
that  cause,  the  Switchmen's  Mutual  Aid  Association  of  Korth 
America;  and  afterward,  to   wit,  on  the  23d  day  of  Juh% 

1894,  in  order  to  obtain  a  dissolution  of  said  injunction,  the 
plaintiff  in  error,  the  Switchmen's  Mutual  Aid  Association 
of  North  America,  by  its  officers  and  managers,  tendered  to 
the  clerk  of  the  Superior  Court  of  Cook  County,  Illinois, 
and  paid  into  said  court  the  sum  of  one  thousand  and  one 
liundred  and  fifty  dollars,  to  be  held  by  the  clerk  of  said 
court  during  said  litigation,  and  to  abide  the  event  of  said 
suit,  and  be  distributed  as  that  court  should  decide  upon  final 
hearing." 

"And  that  thereupon,  and  by  reason  of  the  payment  of  said 
money,  the  said  Superior  Court  dissolved  said  injunction, 
and  denied  the  application  of  this  defendant  in  error,  George 
Rutter,  for  a  receiver  in  this  cause." 

"And  that  afterward,  to  wit,  on  the  8th  day  of  January, 

1895,  such  proceedings  were  had  in  the  Superior  Court  of 
Cook  County,  Illinois,  in  said  last  mentioned  suit,  that  said 
Superior  Court  decided  the  event  thereof,  and  decreed  that 
so  much  of  said  sum  of  $1,160  as  remained  after  the  pay- 
ment of  thecosts  taxed  in  said  suit,  should  be  paid  to  complain- 
ant therein,  the  defendant  in  error  here,  and  to  discharge, 
p'o  ianto,  the  judgment  recovered  by  the  defendant  in  error 
in  this  cause,  against  the  plaintiff  in  error,  in  the  Circuit 
Court  of  Cook  County,  Illinois,  March  13.  1894,  which  was 
paid  over  to  this  defendant  in  error  by  the  clerk  of  said  Su- 
perior Court  on  account  of  said  judgment." 
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"And  the  defendant  in  error  in  this  court  avers  that  the 
said  plaintiff  in  error,  by  its  receiver  and  its  agents,  and  by 
and  through  its  officers  and  managers,  did,  in  said  chancery 
suit  in  the  Superior  Court,  plead  the  said  errors  against  the 
said  judgment  of  the  Circuit  Court  of  Cook  County,  Illinois, 
and  urged  the  same  objections  and  irregularities  which  are 
assigned  for  error  in  this  court,  which  said  assignment  of 
errors  was  duly  submitted  to  the  said  Superior  Court  and 
by  it  decided  in  a  cause  wherein  said  court  had  full  jurisdic- 
tion of  the  parties  and  of  the  subject-matter,  on  the  9th  day 
of  January,  1896." 

"  And  thereupon  the  said  Superior  Court  of  Cook  County, 
Illinois,  rendered  a  decree  in  favor  of  this  defendant  in  error 
as  complainant  against  the  said  Switchmen's  Mutual  Aid 
Association  of  North  America  and  others,  and  decided 
that  said  judgment  above  complained  of  was  in  full  force 
and  effect,  and  thereby  the  matters  and  things  now  assigned 
for  error  in  this  court,  upon  the  record  in  this  cause,  have 
become  res  adjvdicata^  and  a  former  recovery  has  been 
had  in  said  proceedings  above  mentioned  in  the  Superior 
Court  upon  the  matters  now  assigned  for  error  in  this  court, 
as  by  the  record  of  said  Superior  Court  now  remaining  therein 
will  more  fully  and  at  large  appear." 

The  plaintiff  demurred  to  the  pleas.  Whether  several 
pleas  are  admitted  to  assignments  of  error,  we  will  not  con- 
sider. One  wishing  to  study  the  subject  may  find  clews  in 
2  Ency.  PL  &  Pr.  968. 

The  first  plea,  alleging  that  the  plaintiff  in  error,  by  and 
through  its  attorneys,  received  a  copy  of  the  declaration  and 
waived  the  right  to  dismiss  the  case,  does  not  aver  that  in 
fact  they  were  attorneys  of  the  plaintiff  in  error,  or  had 
been  retained  or  authorized  to  act  for  it,  or  had  appeared  in 
the  case  from  which  authority  could  be  inferred,  nor  does  it 
aver  how  the  waiver  was  made.     That  plea  is  bad. 

The  second  plea  is  bad  for  all  the  reasons  except  the  last 
one  stated  as  to  the  first  plea,  and  as  to  that  reason  the  plea 
does  not  show  such  stipulation  related  to  the  case,  nor  that 
any  body  ever  signed  it 
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The  third  plea  proceeds  upon  the  theory  that  an  ansae- 
ccssfal  attempt  to  defend  against  a  judgment  creditor's  bill, 
upon  the  ground  that  the  judgment  was  erroneous — ^not  un- 
just or  inequitable,  which  would  be  a  good  defense  (Wad- 
hams  V.  Gary,  73  IlL  415) — ^is  a  bar  to  a  writ  of  error. 

How  ban  a  decree  in  chancery  be  a  bar  upon  a  subject- 
matter  of  which  chancery  has  no  jurisdiction  1  A  court  of 
chancery  does  not  sit  in  review  of  the  proceedings  of  the 
law  court.  Secord  v.  Woodward,  8  Ala.  500;  Colson  v. 
Leitch,  110  111.  504. 

We  hold  that  plea  bad.  The  consequence  of  holding  all 
the  pleas  bad— the  errors  assigned  appearing  by  the  record 
(Carlton  v.  Mortagh,  1  Salk.  268) — ^is  that  the  errors  assigned 
are  sustained,  and  the  judgment  is  reversed,  but  as  the  right 
of  the  defendant  in  error  to  prosecute  the  suit  below  is  gone, 
the  case  is  not  remanded. 


Fleming  J.  Helling  t.  Gilbert  Tan  Zandt. 

1.  Lease — Rights  of  an  Assignee,— Jlh  aamgnmeiit  of  a  lease,  by  the 
lessor,  of  all  his  right,  title  and  interest  therein,  givee  the  assignee  no 
right  of  action  at  law,  bnt  only  an  equity. 

2.  Rent— To  AccntB^Assignment  of, — ^Rent  to  accrue  may  be  as- 
signed by  express  words. 

8.  TRAcmcE^Insuffieiency  of  the  Dcctora^ion.— Where  the  sufficiency 
of  the  declaration  is  not  questioned,  either  by  motion  in  arrest  in  the 
court  below,  or  assignment  of  error  in  the  AppeUate  Court,  no  advan- 
tage can  be  taken  of  its  insufficiency. 

4.  Same — Cause  for  Postponement, — An  implication  for  a  postpone- 
ment of  a  trial  wbich  does  not  show  that  the  appellant  has  a  meritorious 
defense,  is  not  sufficient. 

6.  Rules  op  Court— Judicial  Notioe,-'The  Appellate  Court  does  not 
take  judicial  notice  of  the  rules  of  the  court  below. 

6.  Law  dlord  and  Tenant — Possession  Taken  of  Premises  Before  Com- 
pleted,—^here  the  landlord  makes  no  express  covenant  to  put  the  prem- 
ises in  condition  for  occupancy  if  the  tenant  takes  poesesBicm,  he  will 
liave  no  valid  demand  by  action  or  counterclaim  in  a  suit  for  rent,  for 
any  deficiencies  in  the  premises. 

7.  Instructions— OaZ,  When  Improper, — ^An  oral  instruciion  which 
tolls  a  jury  to  find  the  issues  for  the  plaintifif,  and  assess  his  damages  at 
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$2,166.66,  is  more  than  the  rule  as  to  oral  instructions  regarding  the 
form  of  the  verdict  laid  down  in  Diinois  Central  Railroad  v.  Wheeler,  50 
111.  App.  ^5,  149  111.  535,  justifies,  but  is  not  reversible  error,  under  the 
circumstanced  of  this  case. 

Assnmpslt,  for  rent.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Fkancis  Adams,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1895.    Affirmed.    Opinion  filed  November  18, 1895. 

James  R.  Ward,  attorney  for  appellant,  contended  the 
court  not  only  instructed  the  jury  orally  as  to  the  form  of 
their  verdict,  but  that  the  plaintiff's  damages  amounted  to 
$2,166.66.  In  this  instruction  the  court  entirely  usurped 
the  powers  and  province  of  the  jury,  in  violation  of  the 
plain  statutory  provisions.  I.  C.  R.  E.  Co.  v.  Hammer,  85 
111.  527;  Greenwich  Ins.  Co.  v.  Raab,  11  111.  App.  638;  Ar- 
cade Co.  V.  Allen,  51  111.  App.  305;  Sees.  52  and  53,  Chap^ 
110  E.  S.;  Eay  v.  Wooters,  19  111.  2. 

Smtth,  Helmbb,  Moulton  &  Price,  attorneys  for  appellee, 
contended  that  valid  objections  to  instructions  given  for  ap^ 
pellee  when  the  verdict  is  right  are  not  to  be  considered. 
111.  L.  S.  Ins.  Co.  V.  Koehler,  58  111.  App.  558;  Penn  Coal 
Co.  V.  Kelly,  40  N.  E.  Eep.  939;  French,  Potter  &  Wilson  v. 
Wolf,  22  111.  App.  525;  DeLand  v.  Dixon  Nat.  Bank,  14  Brad. 
223;  Joy  v.  Aultman&  T.  Mfg.  Co,  11  Brad.  416;  0.  &  N. 
W,  Ey.  Co.  V.  Garfield,  11  Brad.  87. 

Oral  instructions  are  valid  as  to  all  matters  except  those 
pertaining  to  the  law  of  the  case.  111.  Cent.  E.  E.  Co.  v. 
Wheeler,  149  111.  525. 

Continuance  of  a  case  is  a  matter  of  discretion,  and  action 
of  the  court  will  not  be  reversed  unless  a  palpable  abuse  of 
discretion  is  shown.  Packard  v.  Wetherell,  44  III.  App.  96; 
N.  W.  Ben.  Mut.  Aid  Ass'n  v.  Prim,  19  111.  App.  227;  Trent- 
ler  V.  Halligan,  86  111.  39. 

Mr.  Pbesidino  Justice  Gaby  delivesed  the  opinion  of 
THE  Court. 

By  a  lease  dated  April  1,  1889,  between  John  S.  WooUa- 
cott  and  the  appellant,  the  former  demised  to  the  latter  the 
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hotel  part  of  a  five  story  building  then  in  process  of  con- 
struction, to  hold  from  November  1, 1889,  to  April  30, 1895. 
The  lease  contained  no  express  covenant  upon  the  part  of 
Woollacott. 

The  declaration  avers  that  on  the  10th  day  of  January, 
1894,  Woollacott  assigned  all  his  right,  title  and  interest  in 
the  lease  to  the  appellee. 

Such  an  assignment  gave  the^  appellee  no  right  of  action 
at  law;  only  an  equity.  Buxbaum  v.  Dunham,  61  IlL  App. 
240. 

Rent  to  accrue  may  be  assigned  by  express  words.  Wine- 
man  V.  Hughson,  44  111.  App.  22. 

But  the  sufficiency  of  the  declaration  is  not  questioned, 
either  by  motion  in  arrest  below,  or  assignment  of  error 
here,  and  no  advantage  to  the  appellant  results  from  its  in- 
suflSciency.  The  cause  was  put  upon  the  short  cause  calen- 
der— ^as  the  appellant  says — in  violation  of  the  rules  of  the 
Circuit  Court;  but  this  record  does  not  contain  any  rules  of 
that  court,  and  we  can  not  take  notice  of  them.  Harrigan 
V.  Turner,  53  111.  App.  292. 

The  record  does  not  show  that  the  appellant  had  any 
meritorious  defense.  Therefore  no  cause  for  postponing 
the  trial  was  shown;  and  the  offer  by  the  court  to  postpone 
upon  terms,  raises  no  inquiry  as  to  propriety  of  such  terms. 

The  landlord  not  having  covenanted  to  do  anything,  while 
it  may  be  that  the  appellant  might  have  declined  to  take 
possession,  and  have  been  discharged  from  his  obligation  to 
pay  rent  if  the  hotel  was  not  ready  for  occupancy  when  the 
term  was  to  commence — on  which  matter  no  opinion  is  ex- 
pressed (but  see  Reno  v.  Mendenhall,  58  111.  App.  87),  yet, 
taking  possession,  he  has  no  valid  demand,  by  action  or 
counter  claim,  for  any  deficiencies  in  the  premises.  Ratkow- 
ski  V.  Masolowski,  57  111.  App.  525. 

The  lease  with  an  assignment  by  Woollacott,  not  only  of 
the  lease  but  of  all  money  to  become  due  upon  it,  was  of- 
fered in  evidence;  whether  read  to  the  jury  the  bill  of  ex- 
ceptions does  not  state,  though  the  language  rather  implies 
the  contrary.  That  is  not  enough.  Rogers  v.  Hall^  3 
Scam.  6. 
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The  whole  case  shows  a  mere  struggle  to  delay  or  defeat 
a  demand  to  which  there  is  no  defense,  by  objections  to  the 
mode  of  precedure. 

There  is  one  point  more  which  we  find  it  diflScult  to  deal 
Avith.  The  court  orally  instructed  the  jury  to  find  the  is- 
sues for  the  plaintiff  and  assess  his  damages  at  the  sum  of 
$2,166.66.  This  is  more  than  an  instruction  as  to  the  form 
of  the  verdict  justified  in  111.  Cent.  K.  K.  v.  Wheeler,  50 
111.  App.  205;  149  111.  525. 

Thus  orally  instructing  was  one  of  the  grounds  assigned 
in  the  motion  for  a  new  trial 

But  the  counsel  for  the  appellee  refused  to  participate  in 
the  trial  when  the  court  declined  to  postpone  it,  and  it  is 
not  right  that  the  appellant  should  now  have  a  just  judg- 
ment reversed  because  of  an  inadvertence  of  the  court  which 
in  no  way  injured  him. 

The  judgment  is  afltoned. 

Mr.  Justice  Shepabd  : 

I  think  the  oral  instruction  is  reversible  error. 


'jfi^' 
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From  justices  of  the  peace 331 

Effect  of  a  reversal  as  to  parties  not  appealing 575 

(667) 
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APPEALS.     Continued, 

Error  to  dismiss  for  want  of  prosecution,  when 881 

Right  of  by  an  interpleader 846 

APPEARANCE— Entered  by  pleading  in  bar 213 

APPELLATE  COURT— Allowance  of  attorney's  fees 68 

Shifting  positions  in 224 

APPELLATE  COURT  PRACTICE— Affirmance  upon  incomplete 

records 647 

Decisions  on  abstract  questions  of  law 832 

Exception  to  judgment  not  taken  in  the  court  below 616 

Failure  to  file  abstracts  and  briefs 139,  442,  448 

Freehold  when  involved 165, 166 

Objections  must  be  made  in  tlie  court  below 25 

Points  not  raised  below 5d2 

Remittitur 173 

Reversal  on  failure  to  file  briefs 144 

Stipulations  as  to  records 647 

When  the  court  will  not  reverse 623 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS— Not  revo- 
cable as  against  creditors 510 

Preferences  not  to  be  given 510 

ASSUMPSIT— Lies  for  the  amount  of  a  bid  at  a  public  sale 91 

Lies  for  the  judgment  in  condemnation  proceedings 582 

ATTACHMENT  PROCEEDINGS— In  derogation  of  the  common 

law 621 

Notice  under  the  statute 621 

Duty  of  the  clerk  in  making  publication 621 

Delay  in  making  publication 621 

ATTESTATION— Of  nuncupative  wiUs 55 

ATTORNEY'S  FEES— Allowance  of  in  the  Appellate  Court 68 

In  actions  against  raih'oads  for  damages 'b}*^  fire 81 

ATTORNEY-GENERAL— Power  over  corporations 488 

Election  of  remedies  by 488 

Restraint  of  corporations  by  injunction 488 

AUTHENTICATION— Of  foreign  judgments 809 

B 

BAGGAGE— Loss  occasioned  by  the  act  of  God 460 

BASTARDY— Liability  of  a  constable  for  an  escape 122 

Non-resident  complainants 840 

Proof  that  complainant  is  unmarried 840 

Purpose  of  the  proceedings* 851 

BENEFICIARY  ASSOCIATIONS- Adjustment  of  claims  binding, 

when 218 

Estoppel  to  deny  corporate  existence 218,  259 

Appeals  by,  under  by-laws 218 
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BENEFICIARY  ASSOCIATIONS.    Coiitinued. 

Jurisdiction  of  the  courts 551 

Members  must  exhaust  remedies  afforded  by  the  by-laws  before 

appealing  to  the  courts 551 

Law  of  notice 268 

Notice  of  assessments 259 

When  notice  must  be  x>ersonal 258 

BID— Suit  for  the  amount  of 91 

BILL  OF  EXCEPTIONS-ItB  province 616 

Must  be  sealed 580 

Necessary,  to  make  motions  a  part  of  the  record 612 

When  it  does  not  purport  to  contain  all  the  evidence 448 

BILLS  OF  REVIEW— When  to  be  brought 448 

BILLS  OF  SALE— Construction  of 156 

BONDS — Breaches  of,  nominal  damages 209 

BOUNDARIES— When  a  question  of  fact 28 

BREACH  OF  WARRANTY— Recoupment,  general  and   special 

pleas 253 

Recovery  for 256 

BRIEFS— Failure  to  file,  reversal 139,  144 

BROKERS— When  entitJed  to  commissions 266,  886 

When  not  entitled  to  commissions 850 

Sales,  no  time  fixed,  etc 886 

BUILDING  CONTRACTS— Nominal  damages 209 

BURDEN  OF  PROOF— Fellow-servants 291 

As  to  negligence 568 

Makers  of  promissory  notes  signing  as  sureties 607 

Money  lost  at  gambling 104 

BY-LAWS — Of  corporations,  places  of  holding  meetings 180 

Remedies  under ', 551 

Remedies  afforded  by  must  be  exhausted  before  an  appeal  to 

the  courts 551 

c 

CANADA — Dominion  of,  judicial  notice 809 

CERTIFICATE— Of  publisher,  service  by  publication 241 

CHANCERY  PRACTICE— Parties  in  default 818 

CHATTEL  MORTGAGES— Priorities 43 

First  and  second  mortgages 43 

CHICAGO  PUBLIC  LIBRARY— A  department  of  the  city 328 

CITIES  AND  VILLAGES— Confiscation  under  the  guise  of  license 

fees 884 

CITY  OF  CHICAGO— Liability  upon  contracts  of  the  public  library  328 

CIVIL  RIGHTS— What  is  not  included 61 
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CLERKS  OF  COURTS— Not  cufitodians  of  moneys 647 

Not  receivers  of  the  moneys  of  litigants 648 

GOALS — Damages  for  tmlawfol  taking 58 

COLLATERAL  AGREEMENTS— Evidence  as  res  gesta 529 

COLLATERAL  SECURITIES—When  to  be  surroidered 644 

COMMISSIONS— When  a  broker  Is  entitled  to 266 

When  a  broker  is  not  entitled  to 850,  886 

COMMON  CARRIERS— Act  of  God,  Johnstown  flood 460 

Contracts  of  transportation,  by  what  law  govemt)d 460 

Not  warrantors  of  the  condition  of  goods  transported 444 

COMMON  COUNTS-~What  may  be  recovered  under 213 

COMPLAINT— Informal  waiver 126 

CONDEMNATION  PROCEEDINGS— Damages  to  lands  not  taken  51 

When  proceedings  may  be  abandoned 582 

When  assumpsit  will  lie  for  the  judgment 582 

CONFESSION  OF  JUDGMENT— For  rent  due 481 

On  a  warrant  of  attorney  by  a  minor 140 

CONFISCATION>-By  cities  and  villages  under  the  guise  of  license 

fees 884 

CONSIDERATION— Of  promissory  notes 418 

CONSTRUCnON  OF  CONTRACTS— Intention  of  the  parties 438 

When  construed  by  the  parties. 575 

CONSTRUCTION   OF   STATUTES— Suppression  of   publications 

illustrating  criminal  deeds 129 

CONTINUANCE— Sickness  of  attorney 548 

CONTRACTS — Authority  of  municipal  corporations  to  make 404 

Conditional  delivery  of 624 

Construction  of 315 

Instruments  without  meaning 527 

Instruments  in  part  performance  of  oral  contracts 72 

Intent  of  the  parties,  when  immaterial 687 

Liability  of  the  city  of  Chicago  on  contracts  of  the  public 

library ' 828 

May  be  shown  to  be  illegal 637 

Of  minors  for  necessaries 140 

Of  transportation,  by  what  law  governed 460 

Part  performance,  recovery  in  case  of  loss  by  fire 639 

Repudiation  of  by  minors 140 

Special  castings,  hydrants,  etc 165 

Void  and  voidable,  minors 140 

When  a  sale  is  not 150 

When  construed  by  the  parties 575 

When  varied  by  parol  evidence 266 

CONTRACTS  FOR  THE  SALE  OF  LAND— Right  to  recover  unpaid 

purchase  money 20 

CONTRACTOR  AND  SUB-CONTRACTOR— Question  of  negligence 

as  between 575 
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CONVEYANCES— What  paflseB ...  800 

COPYRIGHTS— Property  in  literary  productions 800 

CORONER'S  VERDICT— When  proper  evidence 275 

CORPORATE  ACTS— The  rule  as  to  strangers 180 

CORPORATIONS— Corporate  existence— Pleading 213 

Dissolution  of  by  courts  of  chancery 424 

Election  of —Remedies  ty  the  attorney-general 488 

Estoppel  to  deny  corporate  existence 218 

Evidence  of  de  facto  corporations 266 

Exceeding  their  powers 488 

Execution  of  contracts  by 266 

Execution  sale  of  stock  in 91 

Giving  judgment  notes  to  directors 482 

Irregular  acts  become  valid  by  acquiescence  and  ratification. .  179 

Mandamus  to  compel  the  books  to  be  kept  in  this  state 234 

May  do  business  at  any  place 180 

Mortgages  by 179 

Must  appear  by  their  corporate  names 828 

Place  of  business 180 

Place  of  holding  meetings— By-laws 180 

Strangers  doing  business  with  protected 180 

Ultra  vires — When  no  defense 266 

Injunction  to  restrain  excess  of  powers 488 

Injunction  to  restrain  acts  uUra  vires 488 

Power  of  the  State  over 488 

Right  to  have  a  common  seal 218 

Right  to'  prefer  one  creditor  over  another 432 

Right  of  stockholders  to  examine  books 284 

Sales  to  a  corporation  not  legally  organized 266 

When  estopped  to  deny  corporate  existence 259 

COUNTY  CLERK— Of  Cook  County— Power  to  determine  suc- 
cessors of  justices  of  the  peace 535,  547 

COURTS — Power  to  appoint  custodians  of  moneys 647 

Clerks  as  custodians  of  moneys 647 

Not  receivers  of  the  moneys  of  litigants 648 

Speak  by  their  records 585 

Judge's  minutes  in  writing  up  the  record,  etc 585 

Jurisdiction  over  voluntary  associations 550 

Power  to  dismiss  a  suit  sua  s;  o  itc 351 

COURTS  OF  CHANCERY— Dissolution  of  corporations  by 424 

CRIMINAL  LAW— Selling  prohibited  publications,  sufficiency  of 

indictment 128,  129 

Publications  describing  immoral  deeds 129 

CRIMINAL  PLEADING— Publications  describing  immoral  deeds. .  129 

Sufficient  description  of  prohibited  publication 129 

CUSTODY  OF  THE  LAW— Homestead  money  in  the  hands  of  the 

sheriff 65 
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DAMAGES— Decree  on  dissolution  of  injunction 430 

Fires  by  railroads 81 

For  a  failure  to  send  telegraph  message 124 

$72  not  excessive,  failure  to  send  telegraph  message 124 

(8,600  is  not  excessive,  when 519 

Failure  to  build  fences,  railroads,  measure  of  recovery 145 

For  unlawfully  taking  coals 58 

Lands  not  taken,  condemnation 51 

Nominal,  breaches  of  bonds 209 

Nuisances,  rules  for  estimating ^ 

On  dissolution  of  injunction 564 

On  suing  out  an  injunction,  recoverable  by  surviving  partner. .  854 

Pleading  special  damages 85 

DEBT— Upon  an  appeal  bond  by  an  administrator 53 

DEBTORS — When  not  entitled  to  the  protection  of  a  court  of 

equity 424 

DECEASED  PLAINTIFF— Representative  of,  parties 306 

DECLARATION— Insufficiency  of 662 

Interest  not  claimed  in 689 

Not  filed  in  time,  when  to  object 423 

Time  for  filing 344 

DECREES— Dissolution  of  injimction 430 

Execution  when  authorized 806 

When  aided  by  the  record 241 

Findings  of,  mailing  notices 241 

Findings  of,  that  affidavit  was  filed,  service  by  publication. ...  241 

Pro  confesso,  what  they  amount  to 285 

Pro  con/esao,  distinction,  notice 818 

Parts  to  be  harmonized 285 

To  be  sustained  by  the  record 174  j 

Exception  in  divorce  cases 174] 

When  not  prejudicial,  etc 8131 

DECREE  PRO  OONFESSO-Eflfect  of 288 

Distinctions  in 318 

DEPOSITIONS— Requisites  of  the  notice 89()( 

Necessity  of  naming  witnesses  in  the  notice 3 

DESCRIPTION— Of  premises  in  contracts 

DEFAULT— Parties  in— Practice 81 

Objection  to  decrees 81> 

Notice  of  proceedings  after 81 

Objections  to  the  master's  findings— After 81 

DEFENSES— Conditional  delivery  of  contracts 6 

Of  a  dilatory  nature 21 

DEMAND— When  unnecessary  in  forcible  detainer 1 

DEMURRER— To  a  plea  of  releaseof  errors 65 
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DISTRESS  FOR  RENT—Relation  of  landlord  and  tenant  must 

exist '  501 

DISCOUNTS— Usury 812 

DISSOLUTION — Of  corporations  by  courts  of  chancery 424 

DISSOLUTION   OF    INJUNCTIONS— Damages— Proper    allow- 
ances   * 664 

DOLLAR  MARK— In  notice  for  mechanic's  lien 416 

DOWERr— Setting  aside  a  sum  in  Ueu  thereof 47 

DRAM  SHOPS— Mandamus  to  compel  the  issue  of  license 895 

Issue  of  license  on  petition  of  legal  voters— Void  ordinance. . . .    896 


E 

J"^^                 EMBANKMENTS— Construction  of  by  railroads 61 

EMPLOYERr-Of  minors,  duty  to  instnict 568 

EMPLOYE'S  RISK— Fellow-servants 17 

Mi;S  jer's  duty 17 

EQUITY— He  who  asks,  must  do  equity 457 

EQUITY  JURISDICTION— Adverse  titles  in  foreclosure  suits 248 

EQUITY  PLEADING— Insufficient  allegations 654 

Allegations  of  notice 654 

EQUITY  PRACTICE— Exceptions  to  master's  report 400,  466 

Assigning  numerous  exceptions,  etc 400 

Exceptions,  duty  of  master 465 

Improper  verification  of  bill 475 

Insufficient  exceptions  to  master's  report «..  568 

ERRORS  AND  MISTAKES— Practice 559 

ERROR— Without  injury 898 

Harmless,  in  instructions 258 

In  instructions,  not  cured  by  special  findings 275 

Permitting  the  jury  to  take  affidavits 274 

Without  exception  taken 274 

ESCAPEl— Liability  of  a  constable,  in  bastardy 128 

ESTOPPEL— To  deny  corporate  existence 259 

Applies  to  tliird  persons 259 

■'          •                   To  claim  non-acceptance  of  goods  sold  by  sample 859 

When  a  party  is,  to  claim  interest 695 



I             EVIDENCE — Admissions  by  counsel,  proof  unnecessary 275 

Admission  of  incompetent,  in  trials  by  the  court. 55 

Character  of  proof 84 

Chemical  experiments,  when  competent 275 

Conflicting  questions  of  fact 142 

Collateral  agreements,  re«  ge«fa€ 629 

Conversations  not  in  the  presence  of  the  adverse  party 840 

Coroner's  verdict,  when  proper 275 

#  •  •  

Damages  from  nuisances 84 
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EVIDENCE.     Continued. 

De  facto  corporation 266 

Effect  of  nui  ances  upon  rental  values 85 

Execution  of  contracts  by  corporations 266 

Forfeitures,  how  proved 20 

Hearsay,  of  notice  of  defects 568 

Impeachment  of  accounts 34 

Instruments  in  part  performance  of  a  parol  contract 72 

Nuisances,  effect  of  unwholesome  stenclies 84 

Parol,  to  vary  written  contracts 266 

What  is  not  admissible  under  the  allegation  alia  enormia 808 

EXCEPTIONS— To  master's  report 400 

Assigning  numerous  exceptions 400 

'    To  a  master's  report,  must  be  specific 465 

Not  necessary  to  a  verdict 580 

EXCESSIVE  DAMAGES— When  $3,500  is  not 519 

When  $72  is  not 124 

EXCURSIONISTS— Personal  injuries  occurring  in  other  States »4 

EXC'URSIONS — Negligence  of  a  railroad  on  connecting  lines 98 

Overcrowded  cars 94 

Duty  of  railroads  to  furnish  cars 94 

Passengers  getting  upon  loaded  trains 94 

Exercise  of  ordinary  care  by  excursionists 94 

EX  DELICTO— Actions 646 

EXECUTIONS— Their  proper  use 452 

The  lien  of  may  be  avoided 452 

When  the  lien  does  not  attach 453 

How  the  lien  may  be  lost 453 

When  authorized  in  foreclosure 306 

EXECUTION  SALES— An  action  lies  for  the  amount  bid 91 

Exempt  property  under  void  judgments 419 

Payment  of  bid  before  copies  are  given 91 

Sale  of  stock  in  an  incorporated  company 91 

EXEMPTIONS— Judgments  for  wages 419 

Money  arising  from  the  sale  of  a  homestead ..^ 65 

EXPERIMENTS— When  competent  as  evidence 275 

F 

FACT— Questions  of 17 

FARM  CROSSINGS— Railroads,  gates  at,  repairs 68 

Burden  of  proof  as  to * 291 

FELLOW-SERVANTS— Crews  of  extra  trams 194 

Negligence,  risk  qualified 17 

Who  are,  the  general  rule 194 

FENCES— Raibx)ads,  failure  to  build 144 

Penalty  for  a  failure  to  build 145 

Measure  of  the  recovery 145 
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FENCES.     Continued, 

RailroadB,  right  of  way Ill 

Rights  of  laud  owners Ill 

FIRE — ^Actions  against  railroads  for  damages  by  fire 81 

FORCIBLE  DETAINER— When  demand  is  unnecessary 126 

FORECLOSURE— Decrees  and  execution 806 

Execution  when  authorized 806 

Of  mortgages  by  corporations 179 

Of  second  mortgages 832 

Of  trust  deed  by  the  heirs  of  the  holder  of  the  note 604 

Second  mortgage  decree 832 

Decree  must  follow  the  prayer  of  the  bill 838 

FORECLOSURE  SUITS— Adverse  titles  in 248 

Solicitor's  fees 241 

Parties  to 247 

Who  are  not  necessary  parties 248 

FOREIGN  JUDGMENTS— Suits  on,  authentication  of 809 

FORFEITURES— Contracts  for  the  sale  of  land 20 

Right  to  recover  unpaid  purchase  money 20 

How  proved 20 

FRAUD— Constructive,  director  of  corporations '. 482 

FREEHOLD— When  involved 166 

G 

GAMBLING— Recovery  of  money  lost  at 104 

Burden  of  proof 104 

Rights  of  the  loser 618 

GAMBLING  CONTRACTS— Rights   of  a   loser   to   recover   col- 
laterals   618 

GARNISHEE  PROCESS— Homestead  money  in  the  sheriflTs  hands  65 

GARNISHMENT- Assignment  of  the  debt 418 

Bringing  in  third  persons 817 

Homestead  money  in  the  hands  of  the  sheriff 65 

Judgment  against  an  interpleader  for  costs 846 

Necessity  of  a  judgment 429 

Setting  cajses  for  trial 817 

GATES — At  farm  crossings,  repair  of 68 

GENERAL  ISSUE— Recoupment  under 253 

GOVERNOR — Power  in  relation  to  the  appointment  of  justices  of 

the  peace 585 

GUARANTY— Contract  of,  when  presmned 565 

Nature  of  the  contract 516 

H 

HOMESTEADS— Exemption  money  in  the  sherifTs  hands 65 
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IMMEDIATELY — Constructioii  of  the  term  as  used  in  accident 

policies 105 

IMPEACHMENT-Of  accounts 34 

IMPROVEMENTO-Lien  for 80 

Decree  for  in  suits  toset  aside  deeds 80 

INDORSEMENTS— In  blank,  promissory  notes 418 

INFANTS— ContractB  of,  for  necessaries 140 

What  are  not  necessaries 140 

Repudiation  of  contracts  by 140 

Void  and  voidable  contracts 140 

Warrants  of  attorney  to  confess  judgments 140 

INJUNCTION— Damages  on  dissolution 854 

Allowance  of  claim  against  estate  of  deceased  partner,  no  bar  854 

Granting  without  notice 575 

On   insufficient   affidavits 475 

Issuing  without  notice 476 

To  restrain  a  corporation  from  acts  ultra  vires 488 

Publication  of  a  libel 873 

To  restrain  assertion  of  a  claim  to  property 872 

By  street  abutting  property  owners 471 

Damages  on  dissolution,  what  the  decree  must  show 480 

INSTRUCTIONS— Abstract  propositions  of  law 84 

Assuming  controverted  facts 275 

Calling  attention  to  amount  of  damages  claimed 529 

Error  in,  not  cured  by  special  findings 275 

Exceptions  must  be  incorporated  in  the  motion  for  a  new  trial  559 

Harmless  error •  258 

Upon  the  issues,  in  the  absence  of  evidence 191 

Oral,  when  improper 663 

When  a  party  can  not  complain 592 

When  misleading 256 

INSURANCE  COMPANIES— When  bound  by  the  iwts  of  their 

agents 158 

INSURANCE— Applications  for,  res  gestae 225 

Conditions  of  the  policy 89 

Promissory  warranties 89 

Against  accidents 106 

Construction  of  policies 106 

Meaning  of  the  word  immediately 106 

Waiver  of  proof  of  loss 168,  224 

When  insured  is  relieved  from  furnishing  proofs  of  loas 224 

Agreements  which  do  not  affect  the  question  of  waiver 224 

Application  for  may  be  contradicted  by  parol. '. 224 

INTEREST— Not  recoverable  for  delays  in  collecting  special  assess- 
ments  •  595 
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INTEREST,     Continued. 

When  a  party  is  estopped  from  claiming 595 

Recovery  of,  when  not  claimed  in  the  declaration 589 

Voluntary  depositaries  not  bound  to  pay 648 

INTERPLEADER— Judgment  against  for  costs 346 

Right  to  apx)eal 846 

J 

m 

JUDGMENTS — Against  several  defendants,  wrong  as  to  one,  etc. .  8^ 

Authentication  of  foreign,  etc 809 

Confession  of,  on  warrant  of  attorney  by  a  minor 140 

A  nullity  when  void 419 

Sales  under,  when  void 419 

Not  to  be  rendered  in  recoupment 587 

Not  to  be  reversed  for  errors  in  process 548 

For  wages,  requisites  of 419 

Presumptions 309 

When  to  be  reversed 266 

JUDICIAL  NOTICE— Dominion  of  Canada 809 

Of  the  rules  of  the  court  below 548,  662 

Not  taken  of  ordinances 624 

JUSTICES  OF  THE  PEACE— In  Chicago 584 

Power  of  the  governor  to  nominate,  etc 535 

When  re-appointed,  his  own  successor 435 

Power  of  the  county  clerk  to  determine  successor 535 

In  Chicago,  are  township,  not  city  oiEcers 535 

Duty  of  appointee  to  apply  to  county  clerk  for  an  order  on  pred- 
ecessor for  books,  etc 535 

Subject  to  same  rules  whether  elected  or  appointed 535 

Grovemor  has  no  power  to  designate  whom  an  appointee  shall 

succeed 535 

Holding  court  outside  of  his  district 419 

JURISDICTION — Not  conferred  by  a  minor's  warrant  of  attorney  140 

Of  claims  for  infringements  of  patents 373 

JURY— Questions  of  fact 17 

Reading  opinions  to,  in  criminal  cases 129 

Taking  affidavits,  harmless  error 274 

L 

LANDS — Description  of  in  contracts 624 

LANDLORD  AND  TENANT— Assignment  and  re-assignment  of 

lease 501 

Distress  for  rent,  relation  must  exist 501 

License  to  make  improvements 587 

Possession  taken  by  tenant  of  premises  before  completion 501 
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A 

N ABANDONMENT— Of  condemnation  proceedings 582 

ABATEMENT — ^Action  for  damages,  wrongfully  suing  out  an  in- 
junction   854 

ABUTTING  PROPERTY  OWNERS—On  streets,  damages,  remedy 

at  law 471 

ACCEPTANCE— Of  less  than  the  amount  claimed  to  be  due 823 

ACCIDENT  INSURANCE  —  Construction  of    conditions  of   the 

policy 106 

Meaning  of  the  term  immediately 106 

Injuries  not  included  in  the  policy 106 

ACCOUNTS— Impeachment  of 84 

ACTION  OF  TRESPASS— Possession  in 25 

ACTIONS— When  the  form  must  be  ex  delicto 646 

ACT  OF  GOD— Loss  of  baggage  occasioned  by 460 

AD  DAMNUM— Judgment  in  excess  of 689 

ADMISSIONS— By  counsel,  proof  unnecessary 275 

ADMINISTRATOR— Debt  upon  an  appeal  bond  by 58 

ADMINISTRATION  OF  ESTATES— Notes  secured  by  trust  deeds.  600 

Sale  of  real  estate  to  pay  debts,  what  interest  passes 604 

Rights  of  holders  of  incumbrances 604 

ADVERSE  TITLES— In  foreclosure  suits 248 

AFFIDAVITS— Sufficiency  of,  service  by  publication 241 

Finding  of  the  decree  that  affidavit  was  filed 241 

Taken  by  the  jury,  harmless  error 275 

AGENTS— Not  to  exceed  theur  authority 560 

Risk  of  dealing  with 560 

Ratification  of  contract  by  principal 890 

When  their  acts  bind  their  principals,  insurance  companies. . .  159 

ALIA  ENORMIA— What  is  not  admissible  under 808 

ANIMALS— Killing  of,  a  question  of  fact ! 114 

Railroads,  care  to  avoid  striking 112 

APPEALS— By  benefit  associations  under  by-laws 218 

From  justices  of  the  peace 831 

Effect  of  a  reversal  as  to  parties  not  appealing 575 

(667) 
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APPEALS.     Continued, 

Error  to  dismiss  for  want  of  prosecution,  when 831 

Right  of  by  an  interpleader 846 

APPEARANCE— Entered  by  pleading  in  bar 213 

APPELLATE  CJOURT— Allowance  of  attorney's  fees 68 

Shifting  positions  in 224 

APPELLATE  COURT  PRACTICE— Affirmance  upon  incomplete 

records 647 

Decisions  on  abstract  questions  of  law 333 

Exception  to  judgment  not  taken  in  the  court  below 616 

Failure  to  file  abstracts  and  briefs 130,  442,  443 

Freehold  when  involved 165,  166 

Objections  must  be  made  in  the  court  below 25 

Points  not  raised  below 592 

Remittitur 178 

Reversal  on  failure  to  file  briefs « 144 

Stipulations  as  to  records 647 

When  the  court  will  not  reverse 522 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS— Not  revo- 
cable as  against  creditors 510 

Preferences  not  to  be  given 510 

ASSUMPSIT— Lies  for  the  amount  of  a  bid  at  a  public  sale 91 

Lies  for  the  judgment  in  condemnation  proceedings 582 

ATTACHMENT  PROCEEDINGS— In  derogation  of  the  common 

law 621 

Notice  under  the  statute 621 

Duty  of  the  clerk  in  making  publication 621 

Delay  in  making  publication 621 

ATTESTATION— Of  nuncupative  wiUs 56 

ATTORNEY'S  FEES— Allowance  of  in  the  Appellate  Court 68 

In  actions  against  raih-oads  for  damages -by  fire 81 

ATTORNEY-GENERAL— Power  over  corporations 488 

Election  of  remedies  by 488 

Restraint  of  corporations  by  injunction 488 

AL^THENTICATION— Of  foreign  judgmente 809 

B 

BAGGAGE— Loss  occasioned  by  the  act  of  God 460 

BASTARDY— Liability  of  a  constable  for  an  escape 122 

Non-resident  complainants 840 

Proof  that  complainant  is  unmarried 340 

Purpose  of  the  proceedings 851 

BENEFICIARY  ASSOCIATIONS— Adjustment  of  claims  binding, 

when 218 

Estoppel  to  deny  corporate  existence 218,  259 

Appeals  by,  under  by-laws 213 
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BENEFICIARY  ASSOCIATIONS.    Continued, 

Jurisdiction  of  the  courts 551 

Members  must  exhaust  remedies  afforded  by  the  by-laws  before 

appealing  to  the  courts 551 

Law  of  notice 258 

Notice  of  assessments 259 

When  notice  must  be  personal 258 

BID— Suit  for  the  amoimt  of 91 

BILL  OF  EXCEPTIONS— ItB  province 616 

Must  be  sealed 580 

Necessary,  to  make  motions  a  part  of  the  record 612 

When  it  does  not  purport  to  contain  all  the  evidence 448 

BILLS  OF  REVIEW— When  to  be  brought 448 

BILLS  OF  SALE— Construction  of 166 

BONDS — Breaches  of,  nominal  damages 209 

BOUNDA  RIES— When  a  question  of  fact 28 

BREACH  OF  WARRANTY— Recoupment,   general  and   special 

pleas 253 

Recovery  for 256 

BRIEFS— Failure  to  file,  reversal 189,  144 

BROKERS— When  entitled  to  commissions 266,  386 

When  not  entitled  to  commissions 350 

Sales,  no  time  fixed,  etc 386 

BUILDING  CONTRACTS— Nominal  damages 209 

BURDEN  OF  PROOF— Fellow-servants 291 

As  to  negligence 568 

Makers  of  promissory  notes  signing  as  sureties 607 

Money  lost  at  gambling 104 

BY-LAWS — Of  corporations,  places  of  holding  meetings 180 

Remedies  under 551 

Remedies  afforded  by  must  be  exhausted  before  an  appeal  to 

the  oovurts 551 

c 

CANADA — Dominion  of,  judicial  notice 309 

CERTIFICATE— Of  publisher,  service  by  publication 241 

CHANCERY  PRACTICE— Parties  in  default 318 

CHATTEL  MORTGAGES— Priorities 43 

First  and  second  mortgages 43 

CHICAGO  PUBLIC  LIBRARY— A  department  of  the  city 328 

CITIES  AND  VILLAGES— Confiscation  under  the  guise  of  license 

fees 384 

CITY  OF  CHIC  AGO— Liability  upon  contracts  of  the  public  library  328 

CIVIL  RIGHTS— What  is  not  included 61 
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CLERKS  OF  COURTS— Not  custodians  of  moneys 647 

Not  receivers  of  the  moneys  of  litigants 648 

COALS — Damages  for  unlawful  taking 58 

COLLATERAL  AGREEMENTS— Evidence  as  rea  geatce 529 

COLLATERAL  SECURITIES— When  to  be  surrendered 644 

COMMISSIONS— When  a  broker  is  entitled  to 266 

When  a  broker  is  not  entitled  to 350,  386 

COMMON  CARRIERS— Act  of  God,  Johnstown  flood 480 

Contracts  of  transportation,  by  what  law  governed 460 

Not  warrantors  of  the  condition  of  goods  transported 444 

COMMON  COUNTS— What  may  be  recovered  under 213 

COMPLAINT— Informal  waiver 126 

CONDEMNATION  PROCEEDINGS— Damages  to  lands  not  taken  51 

When  proceedings  may  be  abandoned 582 

When  assumpsit  will  lie  for  the  judgment 582 

CONFESSION  OF  JUDGMENT— For  rent  due 481 

On  a  warrant  of  attorney  by  a  minor 140 

CONFISCATION— By  cities  and  villages  under  the  guise  of  license 

fees 884 

CONSIDERATION— Of  promissory  notes 418 

CONSTRUCTION  OF  CONTRACTS— Intention  of  the  parties 438 

When  construed  by  the  parties. 575 

CONSTRUCnON   OF   STATUTES— Suppression  of   publications 

illustrating  criminal  deeds 129 

CONTINUANCE— Sickness  of  attorney 548 

CONTRACTS — Authority  of  municipal  corporations  to  make 404 

Conditional  delivery  of 624 

Construction  of 815 

Instruments  without  meaning 527 

Instruments  in  part  performance  of  oral  contracts 72 

Intent  of  the  parties,  when  immaterial 687 

Liability  of  the  city  of  Chicago  on  contracts  of  the  public 

library • 828 

May  be  shown  to  be  illegal 687 

Of  minors  for  necessaries 140 

Of  transportation,  by  what  law  governed 460 

Part  performance,  recovery  in  case  of  loss  by  fire 639 

Repudiation  of  by  minors 140 

Special  castings,  hydrants,  etc 165 

Void  and  voidable,  minors 140 

When  a  sale  is  not 150 

When  construed  by  the  parties 575 

When  varied  by  parol  evidence 266 

CONTRACTS  FOR  THE  SALE  OF  LAND— Right  to  recover  unpaid 

purchase  money 20 

CONTRACTOR  AND  SUB-CONTRACTOR— Question  of  negligence 

as  between 575 
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CONVEYANCES— What  paflfles 800 

COPYRIGHTS— Property  in  literary  productions 800 

CORONER'S  VERDICT— When  proper  evidence 275 

CORPORATE  ACTS— The  rule  as  to  strangers 180 

CORPORATIONS— Corporate  existence— Pleading 213 

Dissolution  of  by  courts  of  chancery 424 

Election  of— Remedies  bv  the  attorney-general 488 

Estoppel  to  deny  corporate  existence 218 

Evidence  of  de  facto  corpora  tions 266 

Exceeding  their  powers ,  488 

Execution  of  contracts  by. 266 

Execution  sale  of  stock  in 91 

Giving  judgment  notes  to  directors 482 

Irregular  acts  become  valid  by  acquiescence  and  ratification. .  179 

Mandamus  to  compel  the  books  to  be  kept  in  this  state 284 

May  do  business  at  any  place 180 

Mortgages  by 179 

Must  appear  by  their  corporate  names 828 

Place  of  business 180 

Place  of  holding  meetings— By-laws 180 

Strangers  doing  business  with  protected 180 

Ultra  vires — When  no  defense 266 

Injunction  to  restrain  excess  of  powers 488 

Injunction  to  restrain  acts  tUira  virea 488 

Power  of  the  State  over 488 

Right  to  have  a  common  seal 218 

Right  to'  prefer  one  creditor  over  another 432 

Right  of  stockholders  to  examine  books 284 

Sales  to  a  corporation  not  legally  organized 266 

When  estopped  to  deny  corporate  existence 259 

COUNTY  CLERK— Of  Cook  County— Power  to  determine  suc- 

cessora  of  justices  of  the  peace 535,  547 

COURTS — Power  to  appoint  custodians  of  moneys 647 

Clerks  as  custodians  of  moneys 647 

Not  receivers  of  the  moneys  of  litigants 648 

Speak  by  their  records 585 

Judge's  minutes  in  writing  up  the  record,  etc 585 

Jurisdiction  over  voluntary  associations 550 

Power  to  dismiss  a  suit  8tLa  «^  o  ite 851 

COURTS  OF  CHANCERY— Dissolution  of  corporations  by 424 

CRIMINAL  LAW— Selling  prohibited  publications,  sufficiency  of 

indictment 128,  129 

Publications  describing  immoral  deeds 129 

CRIMINAL  PLEADING— Publications  describing  immoral  deeds. .  129 

Sufficient  description  of  prohibited  publication 129 

CUSTODY  OF  THE  LAW— Homestead  money  in  the  hands  of  the 

sheriff 65 
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DAMAGES — Decree  on  dissolution  of  injunction 4dO 

Fires  by  railroads 81 

For  a  failure  to  send  telegraph  message 124 

|72  not  excessive,  failure  to  send  telegraph  message 124 

$8,500  is  not  excessive,  when 519 

Failure  to  build  fences,  railroads,  measure  of  recovery 145 

For  imlawfully  taking  coals 58 

Lands  not  taken,  condemnation 51 

Nominal,  breaches  of  bonds 209 

Nuisances,  rules  for  estimating 84 

On  dissolution  of  injunction 564 

On  suing  out  an  injunction,  recoverable  by  surviving  partner. .  854 

Pleading  special  damages 85 

DEBT — Upon  an  appeal  bond  by  an  administrator 53 

DEBTORS— When  not  entitled  to  the  protection  of  a  court  of 

equity 424 

DECEASED  PL AINTIFF— Representative  of,  parties 806 

DECLARATION— Insufficiency  of 662 

Interest  not  claimed  in 689 

Not  filed  in  time,  when  to  object 423 

Time  for  filing 844 

DECREES— Dissolution  of  injunction 480 

Execution  when  authorized 806 

When  aided  by  the  record 241 

Findings  of,  mailing  notices 241 

Findings  of,  that  affidavit  was  filed,  service  by  publication. . . .  241 

Pro  confesso,  what  they  amount  to 285 

Pro  confesso,  distinction,  notice 818 

Parts  to  be  liarmonized 285 

To  be  sustained  by  the  record 174 

£bcception  in  divorce  cases 174 

When  not  prejudicial,  etc 812 

DECREE  PRO  CONFESSO— Effect  of 285 

Distinctions  in 818 

DEPOSITIONS— Requisites  of  the  notice 890 

Necessity  of  naming  witnesses  in  the  notice 890 

DESCRIPTION— Of  premises  in  conti-acts 624 

DEFAULT— Parties  in— Practice 318 

Objection  to  decrees 310 

Notice  of  proceedings  after 819 

Objections  to  the  master's  findings — After 819 

DEFENSES— Conditional  delivery  of  contracts 624 

Of  a  dilatory  nature 218 

DEMAND — When  unnecessary  in  forcible  detainer 126 

DEMURRER- To  a  plea  of  releaseof  errors 657 
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DISTRESS  FOE  RENT—Belation  of  landlord  and  tenant  must 

exibt '  501 

DISCOUNTS— Usury , 812 

DISSOLUTION— Of  corporations  by  courts  of  chancery 424 

DISSOLUTION    OF     INJUNCTIONS— Damages— Proper    allow- 
ances   * S64 

DOLLAR  MARK— In  notice  for  mechanic's  lien 416 

DOWER — Setting  aside  a  sum  in  lieu  thereof 47 

DRAM  SHOPS— Mandamus  to  compel  the  issue  of  license 895 

Issue  of  license  on  petition  of  legal  voters— Void  ordinance. . . .  896 

E 

EMBANKMENTS— Construction  of  by  railroads 51 

EMPLOYER— Of  minors,  duty  to  instruct 668 

EMPLOYE'S  RISK— FeUownaervants 17 

Master's  duty 17 

EQUITY- He  who  asks,  must  do  equity 457 

EQUITY  JURISDICTION— Adverse  titles  in  foreclosure  suits 248 

EQUITY  PLEADING—Insufficient  allegations 654 

Allegations  of  notice 654 

EQUITY  PRACTICE— Exceptions  to  master's  report 400,  465 

Assigning  numerous  exceptions,  etc 400 

Exceptions,  duty  of  master 465 

Improper  verification  of  bill 475 

Insufficient  exceptions  to  master's  report w  568 

ERRORS  AND  MISTAKES— Practice 559 

ERROR— Without  injury 898 

Harmless,  in  instructions 258 

In  instructions,  not  cured  by  special  findings 275 

\\                           Permitting  the  jury  to  take  affidavits 274 

'\                           Without  exception  taken 274 

li                     ESCAPE— Liability  of  a  constable,  in  bastardy 128 

^j                     ESTOPPEL— To  deny  corporate  existence 259 

I^                            Applies  to  third  persons 259 

I'                            To  claim  non-acceptance  of  goods  sold  by  sample 859 

»                            When  a  party  is,  to  claim  interest 595 

14                     EVIDENCE — Admissions  by  counsel,  proof  unnecessary 275 

,                           Admission  of  incompetent,  in  trials  by  the  court. 65 

Character  of  proof 84 

Chemical  experiments,  when  competent. ,  275 

Conflicting  questions  of  fact 142 

Collateral  agreements,  res  gestae 529 

Conversations  not  in  the  presence  of  the  adverse  party 840 

Coroner's  verdict,  when  proper 275 

Damages  from  nuisances 84 
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SPECIAL  FINDINGS— And  tlip  general  verdict 390 

When  not  inconsistent  with  the  general  verdict 291 

When  they  control  the  general  verdict 315 

SPECIAL  PLEAS— Recoupment  under 253 

STATE— Power  over  corporations  by  injunction ASS 

STATE  BOARD  OF  HEALTH— Compulsory  vaccination 201 

STOCK— Execution  sale  of 91 

STOCKHOLDERS— Right  to  examine  books 234 

May  compel  the  books  of  the  corporation  to  be  kept  in  this 

State 234 

STRANGERS— Rights  of,  dealing  with  corporations 180 

SUA  SPONTE— Power  of  court  to  dismiss  suit 351 

SURETIES-  -On  insufficient  replevin  bond 77 

Bound  to  answer  to  the  officer  serving  the  writ 77 

SURVIVING  PARTNER— Rights  of 854 

T 

TAXES— Money  advanced  for,  mortgage  foreclosure 285 

TELEGRAPH  COMPANIES— Conditions  printed  on  messages. ...  124 

TITLE— When  it  passes,  possession 156 

TRESPASS— PoBseesion  in  actions  of 25 

Possession  not  sufficient  to  maintain  the  action 81 

Taking  coals 58 

TRIALS— Setting  cases  for,  garnishment 817 

TRIALS  BY  THE  COURT— Admission  of  incompetent  testimony.  55 

Weight  of  evidence 600 

Credibility  of  witnesses 600 

TRUST  DEEDS— Administration  of  estates 604 

TRUSTEES— By  operation  of  law 506 

Set-offs  in  accounting 507 

TRUSTS— Trustees  by  operation  of  law 506 

U 

USURY— Sale  of  property  is,  when 812 

Discounts 812 

V 

VACCINATION — Not  a  necessary  qualification  for  admission  to 

the  public  schools 202 

VARIANCES— Must  be  raised  in  the  court  below 94 

Pleadings  and  proofs 426 

VERDICTS— Conclusive  if  sustained  by  the  evidence 451 

FUling  blanks  in 649 
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VERDICTS.     Continued 

In  relation  to  the  general  verdict 890                   \ 

Manifestly  against  the  weight  of  tlie  evidence 114                   || 

Not  manifestly  against  the  weight  of  the  evidence 838                   ,| 

Pi'eponderance  of  the  evidence 804                    ' 

When  they  are  to  be  sustained 124 

When  controlled  by  special  findings 815 

VOID  AND  VOIDABLE— Contracts  by  minors 140 

VOLUNTARY  ASSIGNMENTS— Not  revocable  as  against  credit- 
ors   610 

Preferences  not  to  be  given 510 

VOLUNTARY  ASSOCIATIONS— Jurisdiction  of  courts 550 

Members  must  exhaust  remedies  afforded  by  the  by-laws  be- 
fore appealing  to  the  courts 551 

VOLUNTEER— Who  is  not 879 

W 

WAGES — Judgments  for,  exemptions 419 

WAIVER— Proofs  of  loss,  insurance 163,  224 

Agreements  not  effecting  the  question  of  waiver 224 

Of  defects  in  service  of  process 126 

Efifoct  of  taking  an  appeal 126 

Of  declaration  not  filed  in  time 423 

WARRANT  OF  ATTORNEY— By  a  minor  is  void 140 

WARRANTIES— Promissory— Insurance 89 

WARIZANTY- Breach  of— Recoupment 253 

Recovery  for  a  breach  of 256 

WEIGHT  OF  EVIDENCE-Trial  by  the  court 600 

WILLS — Nuncupative — Form  of 55 

Attestation  of 55 

WITNESS— Credibility  of —Trial  by  the  court 600 

Competency  of — How  questioned 585 

Necessity  of  naming  in  a  notice  to  take  depositions 890 
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